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PREFACE. 


It  seems  proper  to  explain  the  circumstances  that  have 
led  to  the  issue  of  this  volume.  After  the  8d  of  Mac  Ar- 
thur I  reported  a  number  of  decisions  made  in  the  Qeneral 
Term  which  appeared  from  time  to  time  in  the  Washington 
Law  Reporter.  They  are  reproduced  in  this  volume  and 
extend  from  page  1  to  page  249,  including  the  case  of 
Oliver  vs.  Cameron.  Besides  these,  there  were  a  number  of 
other  decisions  involving  important  legal  questions  both  in 
law  and  equity  that  I  was  unable  to  prepare  for  publication 
from  want  of  time.  Those  of  the  most  practical  value  have 
been  selected  by  Mr.  Mackey  and  prepared  with  his  usual 
care  and  discretion  for  this  book.  The  decisions  of  the 
Court  in  Banc  are  thus  brought  down  to  the  1st  of  Mackey, 
forming  an  intermediary  volume  or  connecting  link  between 
the  point  of  time  when  I  left  off  and  he  commenced,  afford- 
ing a  continuous  report  of  the  decisions  of  the  court  since 
1876. 

It  is  a  matter  of  sincere  congratulation  that  Mr.  Mackey 
is  willing  to  perform  the  valuable  work  of  preparing  these 
reports  with  scarcely  any  other  hope  of  reward  than  the 
honorable  discharge  of  a  debt  which  every  lawyer  is  said  to 
owe  to  his  profession. 

Arthur  Mac  Arthur. 

Washington,  October^  1884. 


Note. — ^The  foregoiDg  preface  by  Justice  Mac  Arthur  explains 
the  object  of  this  volume.  It  only  remains  to  be  added  that  a 
few  General  and  Special  Term  decisions  of  comparatively  recent 
date  have  been  included  by  me  in  these  pages  because  they  were 
deemed  of  sufficient  importance  to  be  preserved,  and  I  know  of 
no  other  or  better  place  to  collect  them. 

Franklin  H.  Macket. 
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REPORTS  OF  CASES 

DECIDED  IN 

THE  SUPREME  COURT 

OF  THE 

DISTRICT    OF    COLUMBIA. 


Crosby  S.  Notes,  Trustee,  et  al. 

vs. 

The  Inland  and  Seaboard  Coasting  Co.  and  Wm.  B.  Todd, 

Jr.,  Trustee. 

Equity.    No.  6,932. 

Decided  January  27, 1879* 

1.  If  a  bill  in  equity  charges  a  fact  which  is  in  the  defendants  own 
knowledge,  he  must  answer  positively  and  not  to  his  inforination  and 
belief.    Otherwise,  where  the  facts  are  not  within  his  own  knowledge. 

2.  Where  a  coporation,  organized  under  an  act  of  Congress,  (18  Stat., 
513),  received  a  note  secured  by  trust  deed  on  real  estate,  in  payment 
of  its  stock,  the  proceeds  of  which  were  to  be  used  in  carrying  on  its 
business,  it  was  held  not  to  be  the  exercise  of  a  power  uUra  vires^  and 
a  court  of  equity  will  not  interfere  to  declare  the  transaction  null 
and  void. 

3.  Where  a  contract  has  been  executed  a  court  of  equity  will  not 
exercise  the  extraordinary  power  of  declaring  it  void  unless  upon  the 
most  palpable  evidence  that  it  is  without  authority  of  law. 

Statement  of  the  Case. 

The  bill,  filed  November  14, 1877,  stated  that,  on  the  said 
Ist  day  of  October,  A.  D.  1872,  the  "  New  York,  Alexandria, 
Washington  and  Georgetown  Steamship  Co.,"  in  violation 
of  its  charter,  and  in  excess  of  its  corporate  powers,  under- 
took to  and  did  loan  unto  the  plaintiff,  Mary  L.  Piper,  the 
sum  of  nine  thousand  dollars  for  five  years,  and  in  violation 
of    its  charter,  and    in    excess  of    its  corporate  powers, 
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undertook  to  and  did  receive  the  promissory  note  of  the 
said  Mary  L.  Piper,  payable  to  its  order  five  years  after  date, 
with  interest  at  ten  per  cent,  per  annum,  payable  semi- 
annually, secured  by  a  deed  of  trust  from  plaintifts,  which 
said  trust  purported  to  convey  certain  lots  of  ground  in  the 
city  of  Washington,  the  title  of  which  was  in  said  Noyes  as 
trustee  for  Mrs.  Piper,  unto  the  said  William  B.  Todd,  jr.,  as 
trustee,  with  power  to  him  upon  the  request  of  the  holder 
of  the  said  note,  to  sell  the  land  at  public  auction  in  the 
event  of  the  non-payment  of  said  note  or  the  interest 
thereon. 

That  the  said  "  New  York,  Alexandria,  Washington  and 
Georgetown  Steamship  Company,"  as  plaintifts  are  iiiformed 
and  believe,  has  become  merged  into  or  in  some  way  has 
been  succeeded  by  the  said  defendant  company, "  The  In- 
land and  Seaboard  Coasting  Company  of  D,  C,"  and  the 
said  last  named  company  claim  to  be  the  owner  and  holder 
of  the  said  promissory  note  ;  and  because  of  the  non-pay- 
ment of  said  note,  and  one  instalment  of  interest  at  ten 
per  cent.,  it  has  required  the  said  Todd  to  advertise  the  said 
property  for  sale  at  public  auction,  and  he  has  accordingly 
so  advertised  the  same  for  sale. 

That  it  is  no  part  of  the  bnsiness  of  said  defendant  com- 
pany to  purchase  or  hold  notes  secured  by  real  estate,  or  to 
deal  in  the  same  or  similar  transactions,  or  to  loan  moneys 
upon  real  estate  or  other  securities ;  that  no  such  power  is 
expressly  given  nor  necessarily  incident  to  the  powers  granted 
to  said  company  by  its  charter  ;  that  no  such  power  was  ex- 
pressly given  nor  necessarily  incident  to  the  powers  granted 
the  said  "  New  York,  Alexandria,  Washington  and  George- 
town Steamship  Company,"  by  its  charter;  that  the  busi- 
ness of  the  said  defendant  is  expressly  limited  by  its  charter 
to  running  vessels  propelled  by  steam,  and  to  prosecuting 
a  general  coasting  trade  in  the  transportation  of  passengers 
and  freight  j  and  it  cannot  in  law  be  the  holder  and  owner 
of  the  said  promissory  note. 

Plaintiffs  aver  that  said  note  and  conveyance  to  Todd  are 
absolutely  void  ;  and  that  defendants  are  seeking  to  enforce 
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a  void  contract  by  extra-judicial  proceeding,  and  they  pray 
for  an  account,  and  that  said  note  and  conveyance  to  Todd 
be  decreed  to  be  null  and  void,  and  that  the  same  be  vacated 
and  annulled,  and  that  defendants  may  be  perpetually  en- 
joined from  proceeding  to  enforce  the  terms  of  said  convey- 
ance or  advertising  the  said  land  for  sale  thereunder. 

The  answer  admits  that  the  said  New  York,  Alexandria, 
Washington  and  Georgetown  Steamship  Company  did,  on 
the  1st  of  October,  make  the  loan  to  the  said  Mary  L.  Piper 
of  said  sum  of  $9,000,  and  received  therefor  the  promissory 
note  of  the  said  Mary  L.  Piper,  and  that  the  deed  of  trust 
was  delivered  and  recorded  as  charged  in  said  bill. 

Defendants  deny,  however,  upon  information  and  belief, 
that  the  making  of  said  loan  and  the  acceptance  of  said 
note  and  deed  of  trust,  were  in  violation  of  the  law  under 
which  the  said  company  was  incorporated,  or  beyond  its  au- 
thority. 

They  admit  that  the  said  Inland  and  Seaboard  Coasting 
Company  became,  and  is  the  holder  and  owner  of  said  pro- 
missory note,  and  requested  the  said  William  B.  Todd,  jr.,  the 
trustee,  to  proceed  to  execute  the  said  trust  according  to  the 
conditions  thereof;  and  that  defendant,  William  B.  Todd, 
jr.,  has,  as  such  trustee  as  aforesaid,  advertised  said  property 
for  sale  as  charged  in  the  plaintift''s  bill. 

That  prior  to  the  maturity  of  said  note,  and  without  any 
notice  of  any  infirmity  in  the  title  of  the  said  New  York, 
Alexandria,  Washington  and  Georgetown  Steamship  Com- 
pany thereto,  the  said  Inland  and  Seaboard  Coasting  Com- 
pany, for  full  and  valuable  consideration,  bought  of  the  said 
New  York,  Alexandria,  Washington  and  Georgetown  Steam- 
ship Company  the  said  note  and  certain  other  property,  for 
the  purpose  of  carrying  on  the  business  for  which  said  In- 
land and  Seaboard  Coasting  Company  was  organized,  and 
said  purchase  was  made  with  the  knowledge  and  assent  of 
the  boards  of  directors  and  stockholders  of  both  said  steam- 
ship companies,  and  that  said  note  was  acquired  solely  for 
the  purpose  of  obtaining  therefrom,  on  its  maturity,  money 
for  the  transaction  of  the  legitimate  and  ordinary  business 
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of  said  compauy,  and  not  with  any  intention  of  holding  the 
same  after  it  should  become  due.  That  the  purchase  of 
said  note  was  made  by  the  said  Inland  and  Seaboard  Coast- 
ing Company  on  the  30th  of  May,  1877,  and  the  considera- 
tion paid  therefor  was  the  stock  of  said  company. 

The  defendants  aver  that  said  original  transaction  between 
the  said  steamship  company,  and  the  said  Mary  L.  Piper, 
was  made  in  absolute  good  faith,  and  at  her  instance  and 
request,  and  that  there  is  justly  due  from  her  to  this  de- 
fendant, the  Inland  and  Seaboard  Coasting  Company,  the 
holder  of  said  note,  the  repayment  of  the  money  actually 
received  by  her,  with  interest  thereon  according  to  the  tenor 
of  said  note. 

The  charter  of  the  New  York  company  is  not  made  an 
exhibit  to  the  bill,  nor  does  the  bill  recite  any  of  the  pro- 
visions of  the  law  of  New  York  under  which  that  company 
was  organized.  The  Inland  Seaboard  Coasting  Company 
was  incorporated  by  act  of  Congress  approved  March  8, 1875, 
18  Stats.,  518.  A  decree  was  passed  December  27, 1878,  de- 
nying injunction  and  dismissing  the  bill. 

After  this  decree  was  entered,  the  following  stipulation 
was  made  and  filed  : 

"  It  is  hereby  stipulated  and  agreed  that  the  above-entitled 
case  shall  and  may  be  heard  in  the  General  Term  as  though 
set  for  hearing  in  the  equity  court,  on  bill,  answer  and  repli- 
cation ;  and  that  neither  party  shall  call  in  question  the 
regularity  of  the  order  of  the  court  in  dismissing  said  bill," 

BnADLEY  &  DuvALL  for  complainants  : 

Under  the  pleadings,  the  New  York,  Alexandria,  Wash- 
ington and  Georgetown  Steamship  Company,  a  foreign  cor- 
poration, must  be  taken  to  have  had  no  authority  or  power 
to  receive  or  transfer  the  note  or  security  mentioned  in  the 
bill. 

It  was  incumbent  upon  defendant  company,  making  its 
title  through  a  foreign  corporation,  by  them  said  to  be  in- 
corporated in  New  York,  to  produce  and  plead  the  charter  of 
said  foreign  corporation,  especially  w^here  its  powers  and  au- 
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thority  are  denied.  1  Danl's  Chancery,  25  ;  Angel  &  A. 
Corp'n,  570  ;  18  Peters,  521  ;  15  Weud.,"^814  ;  Knapp  vs.  R. 
R.,  36  Vt.,  452,  in  Redf.  R.  R. 

Under  their  respective  charters,  the  dealings  of  both  of 
the  corporations — the  New  York,  Alexandria  and  George- 
town Steamship  Company,  and  the  Inland  and  Seaboard 
Coasting  Company — in  relation  to  the  said  note  and  secur- 
ity, are  ultra  vires,  and  absolutely  null  and  void. 

A  corporation  derives  all  its  powers  from  its  incorporating 
act,  and  is  capable  of  exercising  its  faculties  only  in  the 
manner  in  which  that  act  authorizes.  The  chief  point  of 
difterence  between  the  natural  and  the  artificial  person  is, 
that  the  former  may  do  whatever  is  not  forbidden  by  law  ; 
the  latter  can  only  do  what  is  authorized  by  its  charter.  12 
Wheat.,  68  ;  2  Cranch,  167  ;  12  Wall.,  81. 

In  deciding  whether  a  corporation  can  make  a  particular 
contract,  it  must  be  considered — 1st,  whether  its  charter,  or 
some  statute  binding  upon  it,  forbids  or  permits  it  to  make 
such  a  contract  ;  2d,  if  its  charter  and  valid  statutory  law 
are  silent  upon  the  subject,  whether  the  power  to  make  such 
a  contract  may  not  be  implied  as  directly  or  indirectly 
necessary  to  enable  it  to  fulfil  the  purpose  of  its  existence, 
or  whether  the  contract  is  entirely  foreign  to  that  purpose.  A 
corporation  has  no  other  powers  than  such  as  are  specifically 
granted,  or  such  as  are  necessary  for  the  purpose  of  carrying 
into  effect  the  powers  expressly  granted.  Weckler  vs.  Bank 
Hagerstown,  42  Md.,  581 

Defendant  corporation,  as  well  as  the  New  York, 
Alexandria  and  Washington  Steamship  Company,  have 
their  corporate  existence  as  common  carriers  of  freight  and 
passengers  ;  banking,  loaning  money,  buying  real  estate  or 
other  securities,  is  utterly /orei^n  to  the  purposes  of  their 
incorporation.  F.  &  M.  Bank  vs.  Baldwin,  23  Minn.,  198, 
reported  in  Albany  Law  Journal,  Dec.  9,  1876  ;  Matthews 
vs.  Skinner,  62  Mo.,  829,  in  Amer.  Law  Register,  August, 
1876  ;  Beach  vs.  Fulton  Bank,  3  Wend.,  578,  588  ;  P.  D.  & 
M.  Steam  Co.  vs.  Dandridge,  8  G.  A;  J.,  248  ;  Abbott  vs.  B. 
&  R.  Steam  Co.,  1  Md.  Chan.,  549  ;  Rock  Bank  vs.  Sher- 
wood, 10  Wis.,  280. 
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Where  a  railway  company  established  a  steamboat  line  to 
ran  in  connection  with  the  road,  and  gave  notes  for  the  par- 
chase  of  a  steamboat,  which  was  delivered  to  the  company 
and  converted  to  their  use,  on  suit  by  indorsee  of  the  notes, 
the  court  say  :  "The  only  question  is,  had  the  corporation 
the  capacity  to  make  the  contract  in  the  fullfilraent  of 
which  they  were  executed  ?  The  opinion  of  the  court  is, 
that  it  was  a  departure  from  the  business  of  the  corporation, 
and  that  their  officers  exceeded  their  authority."  Pierce 
vs.  M.  &  1.  R.  R.,  21  How.,  444. 

The  defendant  company  never  advanced  complainant  any 
money.  It  bought  the  note  more  than  two  years  after  its 
incorporation.  It  does  not  even  attempt  to  justify  by  aver- 
ring that  the  purchase  was  necessary  to  carry  into  effect  the 
purposes  of  the  act  of  incorporation,  but  virtually  claims 
under  its  charter  (18  Stat,  at  Large,  513),  the  right  to  exer- 
cise banking  franchises  without  any  limitation  whatever — 
a  right  denied  the  very  species  of  incorporations  created  for 
banking  purposes. 

The  bill,  sec.  6,  avers  that  the  New  York,  Alexandria, 
Washington  and  Georgetown  Steamship  Company  "  has 
become  merged  into  or  in  some  way  has  been  succeeded  "  by 
the  defendant  company.  This  averment  is  not  answered  ;  it 
is  to  be  taken  as  confessed. 

But  without  express  authority  in  that  behalf  contained  in 
the  constating  instruments,  a  corporation  cannot  purchase 
or  by  any  means  acquire  the  whole  concern  of  another  corpo- 
ration.    Green's  Ultra  Vires,  101. 

It  is  no  answer  to  say  that  defendant  company  "  bought 
of  that  company  the  said  note  and  certain  other  property," 
for  then  it  is  obvious  that  the  transaction  thus  set  up  was 
part  of  the  merger  or  purchase. 

Nathaniel  Wilson  for  defendant : 

No  copy  of  the  charter  of  the  New  York,  Alexandna, 
Washington  and  Georgetown  Company  is  filed  with  the  bill ; 
nor  does  the  bill  contain  any  recital  of  those  provisions  of 
the  charter  which  are  supposed  to  invalidate  the  contract 
between  the  company  and  the  plaintiff. 
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The  answer  denies,  iu  the  most  express  terms,  the  aver- 
ments and  the  equity  of  the  bill.  No  injunction  could 
therefore  be  granted. 

If  it  clearly  appears,  from  the  bill  and  answer,  that  the 
New  York  Steamship  Company  had  no  power  under  its 
charter  to  make  the  loan,  and  that  the  Inland  and  Seaboard 
Coasting  Company  had  no  power  to  become  the  endorser, 
the  plaintiff,  who  has  had  the  benefit  of  the  contract,  can- 
not be  permitted  to  question  its  validity. 

It  is  the  settled  law,  that  in  an  action  by  a  corporation  to 
recover  money  loaned,  the  defendant  is  not  at  liberty  to 
avail  himself  of  the  defence  that  the  plaintiff  was  precluded 
by  the  terms  of  its  charter  from  making  such  a  loan.  Field 
on  Corporations,  sec.  267,  p.  801 ;  Sedgwick  on  Con.  and 
Stat.  Law,  p.  90  ;  The  Steam  Nav.  Co.  vs.  Weed,  17  Barb., 
878  ;  Mott  vs.  U.  S.  Trust  Co.,  19  Barb.,  668;  Argenti  i;^. 
City  of  San  Francisco,  16  Cal.,  256. 

The  language  of  the  court  in  The  Steam  Navigation  Com- 
pany vs.  Weed,  cited  above,  may  well  be  applied  to  the  case 
now  before  this  court.  The  court  says :  "  I  am  happy  to 
come  to  the  conclusion  that  the  law  will  not  sustain  this 
most  unconscionable  defence.  It  ill  becomes  the  defendants 
to  borrow  $1,000  for  a  single  day,  to  relieve  their  immediate 
necessities,  and  then  to  turn  around  and  say:  'I  will  not 
return  you  this  money,  because  you  had  no  power  by  your 
charter  to  lend  it.'  Let  them  first  restore  the  money,  and 
then  it  will  be  time  enough  for  them  to  discuss  with  the 
sovereign  power  of  the  State  of  Connecticut  the  extent  of 
the  plaintiffs'  chartered  privileges.  We  shall  lose  our  respect 
for  the  law,  when  it  so  far  loses  its  character  for  justice  as  to 
sanction  the  defence  here  attempted. 

"  Lex  plus  laudatur,  quando  ratione  probatur. 

"  The  judgment  rendered  on  the  report  of  the  referee  must 
be  reversed,  and  a  new  trial  awarded." 

The  execution  of  the  deed  of  trust  by  the  plaintiff  to 
secure  the  repayment  of  the  money  borrowed,  is  an  admis- 
sion of  the  authority  of  the  corporation  to  make  the  loan, 
luid,  being  under  sealj  is  conclusive. 
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Mr.  Justice  Mac  Arthur,  after  recitine;  the  facts,  delivered 
the  opinion  of  the  court. 

The  doctrine  has  been  very  carefully  stated  in  repeated 
decisions,  that  a  corporation  can  only  exercise  stich  powers 
as  are  conferred  upon  it  by  its  charter,  and  that  its  acts  and 
contracts  outside  of  this  limitation  are  illegal  and  void. 
This  proposition  was  dwelt  upon  in  argument,  and  is  so  well 
established  that  it  is  no  longer  necessary  to  cite  the  authori- 
ties upon  the  point.  This  ruling  does  not,  however,  dispose 
of  this  case,  for  the  question  here  is  to  be  determined  upon 
the  state  of  the  pleadings. 

The  charter  of  the  New  York  company  is  not  before  the 
court,  nor  is  it  made  an  exhibit  to  the  bill,  and  there  is  no 
proof  upon  the  subject  as  to  whether  it  could  loan,  money 
upon  bond  or  mortgage,  or  on  a  note  secured  by  trust  deed 
upon  real  estate.  The  bill  alleges  that  it  had  no  such  power, 
but  this  is  denied  positively  in  the  answer  on  information 
and  belief.  It  is  said  that  a  denial  in  this  form  is  an  admis- 
sion of  the  averment  in  the  bill.  In  general,  if  a  fact  is 
charged  which  is  in  the  defendant's  own  knowledge,  as  if  it 
were  an  act  done  by  himself,  he  must  answer  positively,  and 
not  to  his  information  or  belijef.  But  as  to  facts  which  have 
not  happened  within  his  own  knowledge,  he  is  only  called 
upon  to  answer  as  to  his  information  and  belief.  We  can- 
not see  that  the  defendant  had  necessarily  any  special  means 
of  knowledge  as  to  the  contents  and  provisions  of  the  act  of 
the  New  York  legislature  organizing  the  New  York  com- 
pany. The  defendant,  therefore,  states  it  upon  information 
and  belief  as  any  resident  or  citizen  in  the  District  of  Col- 
umbia might  who  is  not  supposed  to  know  the  laws  of  a 
foreign  corporation.  The  denial  is  responsive  to  the  bill, 
and  is  not  only  sufficient  to  raise  an  issue,  but  it  has  the 
effect  of  testimony  for  the  defendant  until  overcome  by  other 
proof. 

The  Inland  and  Seaboard  Coasting  Company  was  incor- 
porated by  act  of  Congress,  and  the  bill  alleges  that  it  had 
no  power  or  authority  to  receive  or  accept  a  transfer  of  the 
note  and  trust  deed,  and  that  question  is  referred  in  the 
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answer  to  the  judgment  of  the  court  upon  the  construction 
of  the  statute.  It  was  not  produced  or  read  upon  the  hear- 
ing. By  reference  to  the  statute,  vol.  18,  page  518,  we 
ascertain  that  the  business  of  this  corporation  was  the  trans- 
portation of  passengers  and  freight  between  the  cities  of 
Washington,  Georgetown,  Alexandria  and  New  York,  and 
it  was  also  authorized  to  purchase,  hold  and  convey  such  real 
estate  as  may  be  necessary  to  carry  into  effect  the  purposes 
of  its  charter,  and  to  purchase  and  construct  such  docks, 
wharves  and  buildings  as  may  be  necessary  for  its  own  use. 
But  it  shall  not  issue  any  instrument  to  be  used  as  currency. 
The  answer  avers  that  the  defendant,  the  Inland  and  Sea- 
board Coasting  Company,  accepted  this  note  prior  to  its 
maturity  for  a  full  and  valuable  consideration,  for  the  pur- 
pose of  carrying  on  the  business  for  which  it  was  organized  ; 
that  the  consideration  paid  for  said  note  was  the  stock  of 
said  company,  and  that  said  note  was  acquired  solely  for  the 
purpose  of  obtaining  therefrom  on  its  maturity  money  for 
the  transaction  of  the  legitimate  and  ordinary  business  of 
said  company,  and  not  with  any  intention  of  holding  the 
same  after  it  should  become  due.  Now,  in  tbe  absence  of 
all  evidence  to  the  contrary,  we  cannot  escape  accepting 
this  explanation  as  the  true  cl  aracter  of  the  transaction. 
The  company  can  dispose  of  its  stock  for  the  purpose  of 
obtaining  the  means  for  conducting  the  business  allowed  by 
law,  and  in  the  present  case  it  received  a  well-secured  note, 
all  the  payments  on  which  were  to  be  devoted  exclusively  to 
that  purpose.  The  company  may  hold  real  estate  for  the 
accommodation  of  its  business,  and  build  and  equip  vessels, 
and  construct  docks  and  wharves,  and  so  long  as  the  proceeds 
of  the  note  were  to  be  employed  in  their  business,  and  not 
for  the  purpose  of  speculation,  it  is  difficult  to  see  how  the 
provisions  of  its  charter  have  been  seriously  infringed  upon. 
At  all  events,  there  is  not  apparent  upon  the  pleadings  such 
atotal  want  of  authority  as  would  justify  the  court  in  hold- 
ing the  transaction  illegal.  This  would  seem  to  dispose  of 
the  case  upon  the  pleadings. 

But  the  counsel  for  complainant,  assuming  that  the  defend- 
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ant  had  no  power  to  make  the  purchase  of  the  note  in  ques- 
tion,  argued  that  a  court  of  equity  would  interfere  to  set  it 
aside.  The  doctrine  of  ultra  vires  is  well  established,  and 
even  executed  contracts  have  sometimes  been  declared  null 
and  void.  The  true  rule  upon  this  subject  is,  and  must  be, 
that  where  a  contract  has  been  executed,  the  court  will  not 
exercise  this  extraordinary  power,  except  upon  the  clearest 
and  most  palpable  evidence  that  it  is  without  authority  of 
law,  and  the  case  ought  to  be  free  from  doubt,  in  which  a 
court  of  equity  will  declare  in  behalf  of  a  party  who  has 
received  the  fruits  of  a  contract,  that  he  may  refuse  to  per- 
form it,  and  invoke  our  interference  to  declare  it  void  with- 
out requiring  him  to  make  restitution. 

Mr.  Sedgwick,  on  Statutory  and  Constitutional  Law,  page 
90, says : 

*^It  must  be  further  borne  in  mind  that  the  invalidity  of 
contracts  made  in  violation  of  the  statutes  is  subject  to  the 
equitable  exception,  that  although  a  corporation,  in  making 
a  contract,  acts  in  disagreement  with  its  charter,  where  it  is 
a  simple  question  of  capacity  or  authority  to  contract,  arising 
either  on  a  question  of  regularity  of  organization,  or  of 
power  conferred  by  the  charter,  a  party  who  has  had  the 
benefit  of  the  agreement  cannot  be  permitted  in  an  action 
founded  on  it  to  question  its  validity.  It  would  be  in  the 
highest  degree  inequitable  and  unjust  to  permit  the  defend- 
ant to  repudiate  a  contract  the  fruits  of  which  he  retains. 
And  the  principle  of  this  exception  has  been  extended  to 
other  cases.  So  a  person  who  has  borrowed  money  of  a 
savings  institutio!i  upon  his  promissory  note,  secured  by  a 
pledge  of  bank  stock,  is  not  entitled  to  an  injunction  to  pre- 
vent the  prosecution  of  the  note  upon  the  ground  that  the 
savings  bank  was  prohibited  by  its  charter  from  making 
loans  of  that  description." 

A  number  of  authorities  are  cited  in  support  of  this  doc- 
trine from  Massachusetts,  Pennsylvania  and  New  York. 
The  citation  from  Sedgwick  is  quoted  in  the  opinion  of  the 
Supreme  Court  in  Township  of  Pine  Grove  vs.  Talcott,  19 
Wallace,  678,  with  approbation  ;  and  similar  views  have 
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been  repeatedly  expressed  by  the  same  court.  Supervisors 
vs.  Scbenk,  6  Wall.,  772 ;  16  Id.,  698  ;  Lexington  vs.  Cutler, 
14  Id.,  288  ;  18  Id.,  298  ;  Lind  vs.  The  County,  16  Wall.,  6  ; 
and  Id.,  644 ;  and,  finally,  in  R.  Co.  vs.  McCarthy,  6  Otto, 
tbe  court  uses  this  language  :  ''  The  doctrine  of  ultra  vires^ 
wben  invoked  for  or  against  a  corporation,  should  not  be 
allowed  to  prevail  where  it  would  defeat  the  ends  of  justice 
or  work  a  legal  wrong."  The  complainant  has  received  nine 
thousand  dollars  upon  the  execution  of  this  note,  and  surely 
in  the  absence  of  all  proof  that  the  corporation  had  no  power 
to  receive  the  note,  would  it  not  clearly  defeat  the  ends  of 
justice  to  permit  her  to  retain  the  money  and  abjure  the  con- 
tract, by  virtue  of  which  she  obtained  so  large  a  sum  ?  I 
think  we  may  pass  from  this  point  without  further  remark. 

On  the  argument,  it  w^as  very  justly  contended,  that  a 
natural  individual  was  permitted  to  enter  into  any  contract, 
or  to  do  any  act  which  was  not  forbidden  by  law,  and  that 
a  corporation  could  only  contract  or  act  in  matters  allowed 
by  law.  While  this  distinction  is  conceded,  there  is  another 
principle  equally  well  settled,  and  that  is,  that  neither  of 
them  will  be  presumed  to  act  without  authority.  The  con- 
tract of  a  corporation  will  be  held  valid  unless  it  is  apparent 
on  the  face  of  the  instrument  that  it  exceeds  the  law.  Rail- 
way Co.  vs.  McCarthy,  6  Otto,  267.  There  is  no  part  of  the 
charter  of  the  New  York  company  which  appears  to  be 
infringed  upon  by  the  provisions  of  the  contract,  and  it  is, 
therefore,  presumably  within  the  legitimate  exercige  of  Its 
authority. 

We  have  been  cited  to  Matthews  vs.  Skinner,  62  Mo.,  829. 
That  was  a  case  arising  under  the  national  banking  law.  A 
note  and  deed  of  trust  on  real  estate  were  transferred  to  a 
banking  institution,  organized  under  the  act  of  Congress,  to 
secure  a  loan  of  $15,000,  and  it  was  decided  that  the  bank 
had  no  power  to  receive  a  deed  of  trust  on  real  estate  as 
security  for  a  contemporaneous  loan,  and  an  injunction  was 
issued  to  prevent  the  sale  by  the  bank  under  the  deed.  The 
banking  law  permits  an  association  formed  under  it  to  pur- 
chase^ hold  and  convey  real  estate  in  certain  enumerated 
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cases,  viz.,  when  it  is  necessary  for  the  transaction  of  its 
business,  or  as  security  for  debts  previously  existing,  or  in 
satisfaction  of  debts  previously  contracted,  or  to  secure  debts 
due  to  it,  and  in  no  other  eases;  and  upon  that  ground  the 
court  might  perhaps  properly  hold  that  the  bank  had  no 
power  to  receive  the  trust  deed  as  collateral  security  for  a 
present  advance  of  money.  We  have  no  such  case  before  us. 
We  have  already  seen  that  there  is  no  absolute  prohibition 
in  the  charter  of  the  Inland  company,  organized  under  the 
act  of  Congress,  and  that  the  answer  in  this  respect  shows 
that  it  received  the  securities  in  question  in  exchange  for  its 
stock,  and  for  the  purpose  of  procuring  means  to  carry  on 
its  legitimate  business. 

•  Upon  the  whole,  we  are  clearly  of  opinion  that  the  present 
is  not  a  case  in  which  a  court  of  equity  would  be  justified  in 
declaring  an  executed  contract  a  nullity,  on  the  ground  that 
the  party  had  no  authority  to  make  it.  The  bill  is  dis- 
missed. 
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John  Sinclair 

vs. 

Thb  Washington  and  Georgetown  Railroad  Compant. 

Law.    No.  15,846. 

DMided  JaoaarySI.  1079. 

1.  Where  the  Jnstioe  who  tries  a  canae  entertains  a  motion  on  his  min* 
utes  for  a  new  trial,  on  the  ground  of  insufficient  evidence  and  exces- 
aive  damages,  such  motion  must  be  decided  before  a  case  can  be  settled 
for  an  appeal  to  the  General  Term. 

2.  A  motion  for  a  new  trial  on  tlie  ground  that  the  verdict  is  not  sup* 
ported  by  sufficient  evidence,  is  addressed  to  the  discretion  of  the 
court,  and  the  verdict  will  not  be  di8turl)ed  when  it  is  based  upon  any 
considerable  amount  of  testimony.  A  conflict  in  the  evidence  will 
not  justify  a  new  trial. 

3.  When,  in  the  opinion  of  the  justice  who  tries  a  cause,  the  damages 
are  clearly  excessive,  and  where  the  right  of  the  plaintiff  to  recover 
something  is  established  by  ample  testimony,  the  coart  may  properly 
require  a  remUiUur  of  the  verdict  to  a  fair  and  reasonable  amount,  or 
in  default  thereof  to  grant  a  new  trial. 

STATEMENT    OF   THB  CASE. 

Plaintiff  sued  defeodant  for  wrongfully  starting  its  car 
while  the  plaintiff,  a  passenger,  was  in  the  act  of  getting  off, 
whereby  the  plaintiff  was  thrown  violently  to  the  ground, 
two  of  his  ribs  broken,  and  other  injuries  received.  The 
jury  rendered  a  verdict  in  favor  of  plaintiff*  for  f 2,000,  and 
judgment  was  entered  thereon  for  that  amount.  The  defend* 
ant  moved  the  court  to  grant  a  new  trial,  which  motion  the 
justice  trying  the  cause  entertained  on  his  minutes ;  and  the 
plaintiff,  having  remitted  $1,000  from  said  judgment,  the  de- 
fendant's motion  for  a  new  trial  was  thereupon  overruled* 

The  defendant  also  made  a  motion  for  a  new  trial  on  the 
ground  of  insufficient  evidence  and  excessive  damages. 
This  motion  was  also  entertained  by  the  justice  upon  his 
minutes,  but  was  not  decided. 

The  law  under  which  this  proceeding  is  taken,  according 
to  the  Revised  Statutes  relating  to  this  District,  is  as  fol- 
lows : 

"Bbc.  803.  If,  upon  the  trial  of  a  cause,  and  exception  be 
taken,  it  may  be  reduced  to  writing  at  the  time,  or  it  may 
be  entered  on  the  minutes  of  the  justice  and  settled  in  such 
manner  as  may  be  provided  by  the  rules  of  the.  court,  and 
then  stated  in  writing  in  a  case  or  bill  of  exceptions,  with 
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so  much  of  the  evideDce  as  may  be  material  to  the  ques- 
tions to  be  raised^  but  such  case  or  bill  of  exceptions  need 
not  be  sealed  or  signed. 

'^Sbo.  804.  The  justice  who  tries  the  cause  may,  in  his 
discretion,  entertain  a  motion,  to  be  made  on  his  minutes,  to 
set  aside  a  verdict  and  grant  a  new  trial  upon  exceptions,  or 
for  excessive  damages ;  but  such  motion  shall  be  made  at 
the  same  term  at  which  the  trial  was  had. 

''Sec.  805.  When  such  motion  is  made  and  heard  upon 
the  minutes,  an  appeal  to  the  General  Term  was  taken  from 
the  decision,  in  which  ease  a  bill  of  exceptions  or  case  shall 
be  settled  in  the  usual  manner. 

"  Sec.  806.  A  motion  for  a  new  trial  on  a  case  or  bill  of  ex- 
ceptions,  and  an  application  for  judgment  on  a  special  ver- 
dict or  a  verdict  taken  subject  to  the  opinion  of  the  court, 
shall  be  heard  in  the  first  instance  at  a  General  Term." 

The  other  facts  material  to  the  case  appear  in  the  opinion 
of  the  court. 

R.  K.  Elliot  for  plain  tiif: 

The  defendant's  real  objection  is,  not  that  the  evidence 
was  insufficieniy  but  that  the  jury  believed  the  testimony 
of  the  plaintiff's  witness  rather  than  its  own.  This  is 
not  ground  for  a  new  trial.  "  Insufficient  evidence,"  it  is 
submitted,  signifies  evidence  to  which  the  defendant  might 
have  demurred,  or  which,  standing  alone,  would  not  support 
the  verdict. 

In  Douglass  vs.  Tousey,  2  Wend.,  862,  case  for  slander,  the 
court  said:  "There  was  contradictory  evidence  as  to  the 
words  spoken.  This  devolved  upon  the  jury  the  duty  of 
reconciling  conflicting  testimony ;  and,  in  case  that  could  not 
be  done,  of  deciding  upon  the  credibility  of  witnesses. 
Their  decision  was  upon  a  matter  peculiarly  within  their 
province,  and  the  court  ought  not  to  review  and  reverse  it." 

To  the  same  effect  is  Smith  vs.  Hicks, —  Wend.,  48;  Ham- 
mond vs.  Wadhams,  6  Mass.,  853  ;  Baker  vs.  Briggs,  8  Pick., 
122  ;  Ackley  vs.  Kellogg,  8  Cow.,  228  ,•  Hartwright  vs.  Bad- 
had,  11  Price,  888  ;  Swain  vs.  Hall,  8  Wills.,  45. 
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In  an  anonymous  case,  1  Wills.,  22,  the  judge  who  tried 
the  cause  certified  that  six  witnesses  were  examined  at  the 
trial  on  each  side;  that  the  jury  found  for  the  defendant, 
which  was  against  his  opinion,  but  he  could  not  take  it  upon 
himself  to  say  that  this  was  a  verdict  against  evidence,  be- 
cause there  was  evidence  on  both  sides.     New  trial  refused* 

In  the  case  at  bar,  four  witnesses  on  each  side  were  ex- 
amined and  the  judge  who  tried  the  cause  overruled  the 
motion. 

"  If  the  judge  declare  himself  satisfied  with  the  verdict, 
it  hath  not  been  usual  to  grant  a  new  trial  on  account  of 
its  being  a  verdict  against  the  evidence."  Buller's  N.  P., 
827. 

"  When  the  judge  who  tried  the  cause  is  not  dissatisfied 
with  the  verdict,  it  must  be  a  very  strong  case  that  will  in- 
duce the  court  to  grant  a  new  trial."  Cain  vs.  Henderson, 
2  Binn.,  108  ;  vide  Fehl  vs.  Good,  2  Binn.,  495. 

If  the  state  of  facts  set  out  in  the  defendant's  appeal  really 
existed,  there  would  be  no  error.  The  right  of  a  plaintiff  to 
remit  a  portion  of  the  verdict,  and  take  judgment  for  the 
residue,  is  unquestioned.  1  Chitty's  Pleadings,  889  ;  Hob- 
lin  vs.  Kimble,  1  Bulst,,  49  ;  Chevely  vs.  Morris,  2  Wm.  BL, 
1,800  ;  Bobins  vs.  Walters,  2  Tex.,  180  ;  Curtis  vs.  Lawrence, 
17  Johns.,  Ill ;  Cox  vs.  Day,  8  Wend.,  861 ;  Underwood  vs. 
Parrott,  2  Tex.,  168  ;  Fish  vs.  Dodge,  4  Denio,  818  ;  Harris  vs. 
Jaffray,  8  Harr.  &  J.,  618  ;  Tenant  vs.  Qray,  5  Munf.,  594  ; 
Holt  vs.  Maloney,  2  N.  H.,  822  ;  Crist  vs.  Hodges,  8  Dev.  208  ; 
Davis  vs.  Conard,  1  Iowa,  886 ;  Fowlkes  vs.  Webber,  8 
Hump.,  580. 

Enoch  Tottbn  for  defendant : 

The  practice  of  denying  a  motion  for  a  new  trial  upon 
condition  that  the  plaintiff  shall  remit  sufficient  of  his  ver- 
dict to  satisfy  the  mind  of  the  court,  has  been  followed  lat- 
terly to  a  great  extent  in  our  circuit  court ;  but  it  is  a  practice 
which  ought  to  be  discouraged.  It  substitutes  the  opinion 
of  the  court  for  that  of  the  jury  on  the  question  of  dama- 
ges, and  practically  deprives  the  party  of  a  trial  by  jury.    In 
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this  connection,  the  question  here  arises  whether  or  not  this 
court,  in  reviewing  this  cause,  shonld  eonsider  the  damages 
as  assessed  at  $2,000  or  at  $1,000.  tf  at  the  latter  sum, 
then  the  court,  at  the  trial  below,  by  using  the  power  of 
a  motion  for  a  new  trial  to  bring  the  plaintifi'  to  terms,  can 
take  away  from  this  court  its  right  of  review  as  given  by 
the  statute.  If  the  verdict  was  too  large  to  stand,  it  was  too 
large  to  be  given,  and  the  defendant  was  lawfully  entitled 
to  have  a  new  trial. 

It  is  therefore  submitted  that  the  verdict  in  this  case  was 
not  supported  by  sufficient  evidence,  and  that  the  damages 
were  excessive,  and  that  the  judgment  ought  to  be  set  aside, 
and  a  new  trial  granted. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the 
court. 

The  plaintift*  sues  to  recover  damages  for  a  personal  in- 
jury caused  by  the  alleged  negligence  of  the  defendant's 
agent,  while  he  was  a  passenger  on  one  of  its  railway  cars  in 
the  city  of  Washington.  The  accident  occurred  where  19th 
street  forms  a  junction  with  Pennsylvania  avenue.  Upon 
arriving  at  this  point,  the  plaintift',  while  in  the  act  of  getting 
oii  the  car,  was  thrown  on  the  ground  and  had  two  of  his 
ribs  broken,  and  received  some  other  injuries.  The  verdict 
was  in  favor  of  the  plaintiif  for  two  thousand  dollars.  The 
defendant  moved  for  a  new  trial  on  the  nsinutea  of  the 
judge,  which  having  been  argued  by  counsel,  and  the  plain- 
tiff having  entered  a  remittitur  of  a  thousand  dollars  from 
the  verdict  the  motion  was  overruled.  The  defendant  ap. 
pealed  to  the  General  Term  from  the  judgment,  and  for 
cause  assigns  the  following : 

1«  The  verdict  of  the  jury  was  for  the  plaintiff  and  for  the 
sum  of  $2,000,  and  said  judgment  was  entered  up  and  ren- 
dered for  only  $1,000. 

2.  The  circuit  court  possessed  no  power  to  render  a  judg- 
ment against  the  defendant  in  this  cause,  except  for  the 
amount  assessed  against  it  by  the  jury,  and  such  action  of  the 
court  was  null  and  void. 
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The  justice  who  tried  the  cause  also  entertained  a 
motion  on  the  minutes  to  set  aside  the  verdict,  and  grant 
a  new  trial  for  insufficient  evidence  and  for  excessive  dam- 
ages, but  upon  this  motion  there  has  been  no  decision.  A 
case  was  then  settled  containing  all  the  evidence.  By  sec- 
tion 806,  R.  S.  D.  C,  a  motion  for  a  new  trial  on  a  case  or 
bill  of  exceptions,  is  to  be  heard  in  the  first  instance  at  a 
General  Term  ;  but  the  precedent  section  evidently  contem- 
plates, that  a  case  shall  not  be  settled,  until  ther^  is  a  de* 
cison  of  the  motion  npon  the  minutes  of  the  judge  who 
entertained  it  below.  The  justice  who  tries  the  cause  may 
in  his  discretion,  entertain  a  motion  to  be  made  on  his  min- 
utes, but  the  cause  cannot  properly  come  to  the  Qeneral 
Term  until  it  is  determined.  When  this  has  happened,  and 
a  case  has  been  settled,  the  application  for  a  new  trial  niust 
be  heard  in  the  first  instance  at  a  General  Term.  It  was 
evidently  not  intended  by  the  legislature  to  have  a  cause 
argued  here,  in  respect  of  which  there  was  a  similar  applica- 
tion pending  and  undetermined  in  the  court  below.  In  a 
word,  the  motion  cannot  be  made  here,  until  it  is  disposed 
of  by  the  justice  before  whom  the  cause  was  tried.  How- 
ever,  the  irregularity  is  not  very  material,  and  we  have  con- 
cluded that,  as  the  cause  has  been  fully  argued,  to  dispose  of 
it  on  the  merits. 

One  of  the  grounds  for  a  new  trial  is,  that  the  verdict  is 
based  upon  insufficient  evidence.  The  motion  in  this  regard 
is  largiely  addressed  to  the  discretion  of  the  court,  and  the 
judgment  will  not  be  disturbed  where  there  is  any  consider- 
able testimony  tending  to  support  the  verdict.  The  case 
contains  the  testimony  of  all  the  witnesses.  The  plaintift' 
was  examined,  and  testified  in  substance,  that  on  the  12th 
of  November,  1875,  he  took  passage  on  one  of  the  defend- 
ant's cars  at  the  depot  of  the  Baltimore  &  Ohio  Railroad 
Company,  in  this  city,  to  go  to  his  home  ;  and  that  when  the 
car  reached  19th  street,  between  five  and  six  o'clock  in  the 
evening,  he  notified  the  conductor  of  the  car  that  he  was 
lame,  and  desired  to  get  off ;  that  the  conductor  rang  the  bell 
and  the  car  was  stopped  ;  that  he  put  his  right  foot  on  the 
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ground,  and  then  the  bell  struck  and  the  car  was  started  with  a 
jerk  and  threw  him  down.  He  swears  that  the  conductor  rang 
the  bell  when  the  car  was  about  in  the  middle  of  19th  street, 
but  that  the  stop  was  not  made  until  they  had  passed  be- 
yond the  west  line  of  that  street,  and  that  he  fell  near  the 
west  side  of  19th  street  at  its  junction  with  Pennsylvania 
avenue.  At  the  time  he  went  out  of  the  car  he  says  there 
might  have  been  two  or  three  persons  on  the  platform  ;  that 
he  was  picked  up  by  Mr.  Caldwell,  who  came  to  him  first,  and 
Mr.  Frere,  who  came  to  hita  next. '  He  further  testified  that  he 
was  lame  in  one  of  his  legs,  and  walked  with  a  cane,  and  the 
sight  of  one  eye  was  considerably  impaired.  He  was  well 
advanced  in  life ;  that  two  of  his  ribs  were  broken  by  the 
fall,  and  that  he  was  confined  by  his  injuries  for  several 
weeks,  having  a  physician.  The  plaintiff  called  two  other 
witnesses  and  his  physician,  who  corroborated  him  as  to  the 
circumstances  attending  the  accident,  and  the  extent  and 
nature  of  his  injuries.  In  behalf  of  the  defendant,  two  or 
three  witnesses,  who  were  passengers  in  the  car  at  the  same 
time,  were  examined  to  prove  that  the  plaintiff'  stepped  from 
the  car  while  it  was  in  motion,  without  saying  anything  to 
the  conductor.  In  this  respect  their  statements  differ  from 
those  of  the  plaintift''s  witnesses. 

The  defendant  contended  by  way  of  defence  that  the 
plaintiff  brought  about  his  injury  by  his  own  carelessness, 
and  it  relied  upon  proof  that,  instead  of  waiting  for  the 
agents  of  the  company  to  stop  the  car  upon  which  he  was 
riding,  he  undertook  to  get  off  while  the  car  was  in  motion, 
and  in  the  act  fell  and  received  his  injuries. 

The  whole  testimony  being  closed,  the  defendant  asked  the 
court  to  give  the  following  instructions  to  the  jury  ;  which 
was  done  accordingly: 

1.  One  who  is  injured  by  the  mere  negligence  of  another 
cannot  recover  by  law  or  in  equity  any  compensation  for  his 
injury  if  he,  by  his  own  ordinary  negligence  or  willful  wrong, 
proximately  contributed  to  produce  the  injury  of  which  he 
complains,  so  that  but  for  his  concurring  and  co-operating 
fault,  the  injury  would  not  have  happened  to  him,  except 
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where  the  more  proximate  cause  of  the  injury  is  the  omis- 
sion of  the  other  party,  after  becoming  aware  of  the  danger 
to  which  the  former  party  is  exposed,  to  use  a  proper  degree 
of  care  to  avoid  injuring  him. 

2.  If  the  jury  find  from  the  evidence  that  the  plaintiff  in 
this  case  got  off  the  car  while  the  car  was  in  motion,  he  was 
ppiilty  of  contributory  negligence,  and  the  verdict  must  be 
for  the  defendant ;  and  it  is  immaterial  whether  be  asked 
the  conductor  to  stop  the  car  or  not.  If  the  jury  find  the 
fact  to  be  that  the  plaintiff*  undertook  to  get  off  the  car 
while  the  car  was  in  motion,  be  was  guilty  of  such  negli- 
gence as  will  prevent  him  from  a  recovery. 

8.  In  weighing  the  evidence  in  a  case  of  this  kind,  the 
jury  ought  to  remember  that  the  plaintiff  was  testifying  in 
his  own  behalf,  and  give  his  testimony  such  credit  as  it  may 
be  entitled  to  under  all  the  circumstances. 

There  are  no  exceptions  as  to  the  admission  of  testimony, 
and  none  to  the  charge  of  the  court  to  the  jury.  The  ques- 
tion of  contributory  negligence  was  fairly  put  to  the  jury, 
and  they  have  decided  it  adversely  to  the  defendant.  It 
was  for  them  to  determine  the  facts  established  by  the 
testimony,  and  to  pronounce  upon  the  credit  due  to  the 
witnesses.  Negligence  of  the  parties  was  the  point  in  con- 
troversy, and  this  point  has  been  settled  by  the  verdict.  The 
most  that  can  be  said  in  behalf  of  this  motion,  is,  that  the 
evidence  is  conflicting,  but  this  affords  no  ground  for  a  new 
trial.  We  are  of  opinion  that  three  witnesses,  testifying  for 
the  plaintiff  in  substantial  harmony,  afford  sufficient  evi- 
dence to  support  the  verdict  in  his  favor. 

The  case  is  also  made  for  the  purpose  of  showing  that  the' 
damages  are  excessive.  The  fact  that  the  court  required  the 
damages  to  be  reduced  one-half,  and  that  the  plaintiff*  sub- 
mitted rather  than  incur  the  expense  ot  a  new  trial,  would 
seem  to  establish  the  conclusion  that  the  damages,  in  the 
estimation  of  the  court,  if  not  on  the  part  of  the  plaintiff 
himself,  were  excessive.  There  are  certain  cases  in  which 
the  authorities  are  uniformly  in  favor  of  a  remittUur;  that 
is,  where  the  damages  found  by  the  jury  exceed  those  claimed 
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by  the  declaration,  the  court  will  require  the  plaintiff  to  re- 
rait  the  excess,  and  enter  judgment  only  for  the  balance. 
So  where  the  damages  are  open  and  apparent,  if  the  jury 
exceed  what  would  be  due  to  the  plaintiff  upon  a  fair  com- 
putation, the  court  will  order  a  remittitur  instead  of  direct- 
ing a  new  trial.  This  last  class  of  cases  occurs  where  the 
damages  can  be  ascertained  by  mere  computation  as  on  a 
bond  or  promissory  note  or  any  other  obligation  where  the 
amount  can  be  reduced  to  a  certainty.  About  the  right  of 
the  court  to  require  a  remission  in  the  class  of  cases  just  re- 
ferred to  there  is  no  contrariety  of  opinion.  When  the 
damages  are  unliquidated  and  are  said  to  rest  exclusively  in 
the  judgment  and  discretion  of  the  jury,  as  in  cases  of  tort, 
the  courts  have  decided  differently.  It  has  been  determined 
often  that  the  court  has  no  right  to  adjudicate  the  measure 
of  damages  in  such  cases,  that  it  is  the  sole  province  of  the 
jury,  and  they  having  determined  the  measure  of  damages, 
the  court  cannot  by  an  arbitrary  exercise  of  authority  alter 
it. 

Decisions  to  this  effect  are  found  in  Maine  and  Wisconsin 
and  probably  elsewhere.  In  other  States,  the  courts  have 
exercised  the  right  even  in  cases  of  unliquidated  damages, 
of  requiring  the  plaintiff  to  enter  a  remitiUur  down  to  what 
they  considered  a  reasonable  and  fair  compensation  for  in- 
juries. This  is  done  where  the  jury  have  evidently  acted 
under  some  sentiment  or  feeling  by  way  of  giving  exemplary 
or  punitive  damages  where  they  ought  not  to  be  allowed. 
This  practice  is  observed  in  the  States  of  New  York  and  Ohio. 

In  this  District,  that  power  has  been  frequently  exercised 
by  the  judge  holding  the  Circuit  Court;,  and  I  believe  this  is 
the  firet  instance  it  has  been  excepted  to.  Upon  the  con- 
flict of  authority  which  exists  in  the  States  upon  this  sub- 
ject, we  have  thought  that  this  practice  may  be  adopted  to 
a  reasonable  extent  and  to  the  mutual  benefit  of  the  parties 
and  for  the  purpose  of  sustaining  substantial  justice  in  cases 
like  the  present.  We,  however,  accompany  this  decision 
with  very  strong  observations  upon  the  caution  which  the 
judge  ought  to  exercise  where  he  requires  a  remission  from 
the  amount  of  a  verdict.     It  should  be  only  in  a  case  where 
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the  damages  are  clearly  excessive  and  where  the  right  of  the 
plaintifl'  to  recover  is  also  established  by  competent  and 
convincing  testimony.  Under  these  conservative  circum- 
stances we  do  not  see  why  this  practice  may  not  properly 
prevail. 

We  have,  therefore,  come  to  the  conclusion  to  overrule 
the  motion  for  a  new  trial.  The  verdict  was  for  two  thousand 
dollars.  The  judgment  was  entered  for  that  amount,  subse- 
quently the  plaintiff  filed  this  remittitur.  We  cannot  say 
that  one  thousand  dollars  is  excessive  since  the  jury  have 
decided  that  the  plaintiff  did  not  incur  the  injury  by  his 
own  negligence,  but  by  the  fault  of  the  railroad  company. 
He  is  a  man  somewhat  advanced  in  life,  with  two  broken 
ribs,  having  been  detained  some  weeks  by  the  injury  from 
bis  business  and  daily  pursuits,  and  having  suffered  much  at 
his  period  of  life ;  and,  although  the  surgeons,  who  were  ex- 
amined as  experts,  testify  that  a  broken  bone  when  once 
cemented  is  better  and  stronger  than  one  that  has  never 
been  subjected  to  fracture,  yet  I  have  great  doubt  whether 
any  person  will  submit  to  that  operation  for  the  purpose  of 
strengthening  his  ribs. 

The  motion  is  overruled  on  both  points. 
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Ohaklottb  Morton 

vs. 

William  Cammack  and  James  Ward,  Administrators  of 

John   B.  Ward. 

Law.    No.  14,363. 
Decided  FeDmsry  M,  1879. 

1.  Where  the  holder  and  indorser  of  a  promissory  note  resides  in  the 
city,  proof  that  notice  of  protest  was  deposited  in  the  post  office 
addressed  to  the  indorser  at  his  place  of  business  is  not  sufficient  to  fix 
the  liability  of  the  indorser. 

2.  In  cities  where  the  letter  carrier  system  prevails,  it  may  be  sufficient 
to  serve  such  notice  through  the  post  office,  but  in  such  case  the  resi- 
dence or  place  of  business  of  the  indorser  must  be  proven  to  be  within 
the  limits  of  the  carrier  system,  and  that  he  is  accustomed  to  receive 
his  letters  through  that  means. 

STATEMENT   OF  THE  CASE. 

Action  of  assumpsit  upon  a  promissory  note  against  the 
maker  and  the  administrator  of  the  indorser.  Pleas,  never 
indebted,  and  that  defendants  did  not  promise. 

On  the  trial,  the  plaintiff:'  gave  the  note  in  evidence,  and 
he  offered  proof  that  the  note  was  protested  for  non-pay- 
ment, and  that  notice  of  protest  was  deposited  in  the  post 
office  in  the  city  of  Washington,  directed  to  the  indorser  at 
his  place  of  business  in  said  city  in  his  lifetime.  It  also 
appeared  that  the  plaintiff*  was  a  resident  of  the  city  of 
Washington,  residing  within  three  squares  of  the  said  place 
of  business.  The  plaintiff  then  rested,  and  defendants' 
counsel  requested  the  court  to  instruct  the  jury  to  render  a 
verdict  for  him,  because  the  notice  of  non-payment  was 
deposited  in  the  post  office  as  certified  by  the  notary  in  his 
certificate  of  protest,  and  not  given  to  the  indorser.  Ward, 
personally,  or  left  at  his  residence  or  place  of  business,  which 
was  in  the  city  of  Washington.  This  instruction  was  given 
as  requested,  and  constitutes  the  subject  of  the  exception 
now  before  the  court.  A  verdict  was  returned  in  favor  of 
the  defendants. 

William  A.  Cook  for  plaintiff. 

Wm.  p.  Mattingly  for  defendants. 
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By  the  Court : 

The  sole  question  in  this  case  is,  whether,  wh^n  both  the 
holder  and  indorser  of  a  promissory  note  reside  in  this  city, 
it  is  sufficient  to  hold  the  indorser  by  merely  offering  in 
proof  certificate  of  a  notary  public,  showing  on  its  face 
demand  on  the  maker,  refusal  to  pay,  and  that  notice  of 
protest  was  deposited  in  the  post  office  addressed  to  the 
indorser  at  his  place  of  business.  That  this  is  not  sufficient 
to  hold  the  indorser  was  expressly  decided  in  Bowling  vs. 
Harrison,  6  How.,  648  ;  Ireland  vs.  Kipp,  11  John.,  281. 
Authorities  which  suggest  that  in  large  cities,  where  the 
letter  carrier  system  prevails,  it  might  be  sufficient  to  send 
notice  through  the  post  office,  yet  also  show  that  in  such 
cases  the  residence  or  place  of  business  of  the  iudorser  must 
be  proven  to  be  within  the  limits  of  the  carrier  system,  and 
that  he  is  accustomed  to  receive  his  letters  through  that 
means.  Nothing  of  the  kind  was  attempted  to  be  shown  in 
this  case. 

Judgment  affirmed. 


J.  D.  McPherson, 
Surviving  Partner  of  the  firm  of  Carlisle  &  McPherson, 

vs. 

Mary  A.  Cox. 

No.  14,603.    At  Law. 

Decided  Febraary  84. 1879. 

1.  A.  verbal  contract  by  wbich  a  client  agrees  to  sell  the  property  if  re- 
covered, and  out  of  ttie  proceeds  to  pay  his  attorney  a  stipulated  fee* 
is  not  void  under  the  statute  of  frauds,  as  it  may  be  performed  within 
a  year.    So  held  on  this  contract.    6  Otto,  404. 

2.  A  motion  for  a  new  trial  upon  a  bill  of  exceptions  is  equivalent  to  a 
writ  of  error,  and  the  general  term  will  only  look  at  the  matter  of  law 
it  raises.  On  a  motion  for  a  new  trial  upon  a  case  stated  the  court 
wUl  consider  the  whole  case,  and  may  refuse  a  new  trial  where  the 
verdict  is  ri^ht,  even  If  the  court  below  erred  in  point  of  law. 

STATEMENT  OF  THE  CASE. 

This  action  was  brought  to  recover  the  amount  of  a 
contingent  fee  for  services  as  attorney  at  law,  in  conducting 
suits  for  the  defendant  to  recover  a  square  of  ground  for 
her,  situated  in  the  city  of  Washington    The  contract  was 
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oral,  and  described  in  the  third  count  of  the  declaration  as 
follows : 

That  they,  the  said  plaintiffs,  in  consideration  of  the  snm 
of  five  thousand  dollars  ($5,000)  to  be  paid  to  thein  as  afore- 
said by  the  said  defendant  out  of  the  proceeds  of  th.e  sale 
of  the  land,  in  the  event  of  success  of  the  services  by  them 
for  her  to  be  rendered,  they  expecting  and  charging  nothing 
in  the  event  of  thier  failure,  would  give  such  case,  render 
s\ich  services,  and  undertake  in  the  Supremei  Court  of  the 
District  of  Columbia  such  litigation  within  their  joint  or 
several  powers  as  attorneys,  counselors  or  solicitors,  as  might 
be  or  become  necessary  or  proper  for  the  recovery  of  the 
land  aforesaid  from  the  possession  of  the  said  Angus  and 
Lewis,  whether  or  not  such  litigation  embraced  appellate 
proceedings  in  the  United  States  Supreme  Court;  and  she, 
defendant,  agreed  that  in  the  event  of  the  success  of  their 
services  she  would  sell  the  said  laud  and  pay  them  for  their 
services  the  sum  of  five  thousand  dollars  ($5,000)  so  soon  as 
she  should  obtain  by  and  from  the  sale  of  said  land  a  sufiBl- 
cient  amount  of  money  wherewith  to  pay  the  same.  The 
declaration  then  avers  that  they  recovered  possession  of  said 
land  and  the  defendant  has  sold  the  same  at  and  for  the  sum 
of  thirty-eight  thousand  dollars,  and  out  of  the  proceeds 
thereof  the  defendant,  prior  to  the  month  of  January,  1878, 
obtained  a  sufficient  sum  of  money  to  pay  the  plaintiff  the 
said  sum  of  five  thousand  dollars. 

The  plaintiff*  testified  that  he  and  Mr.  Carlisle  accepted 
the  engagement  upon  the  terms  she  had  offered,  which  were 
restated  by  her  and  which  were  five  thousand  dollars  con- 
tingent upon  success,  and  to  be  paid  out  of  the  property, 
she  agreeing  to  sell  the  property,  and  out  of  the  proceeds  of 
sale  to  pay  the  fee  of  five  thousand  dollars.  He  thought  the 
fee  a  fair  contingent  fee,  and  that  they  had  the  prospect, 
when  they  took  the  case,  of  having  to  wait  until  the  termi- 
nation of  the  lease,  more  than  seven  years,  before  they 
could  recover  the  property  and  realize  their  fee. 

The  defendant  objected  to  oral  testimony  to  prove  the 
making  of  the  contract  in  the  third  count  of  the  declaration 
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set  forth,  and  the  court  sustained  the  objection,  ruling  that 
the  special  contract  was  void  because  the  same  had  not  been 
reduced  to  writing;  that  the  statute  of  frauds  and  perjuries 
applied  to  the  contract,  and  the  court  so  informed  and  in- 
structed the  jury,  and  thereby  the  plaintiff  had  to  depend 
for  compensation  in  the  premises  due  to  him  and  his  late 
partner  for  services  rendered  the  defendant  in  the  recovery 
of  said  square  312,  upon  the  value  of  the  services  actually 
rendered,  regardless  of  any  alleged  special  contract ;  and  to 
that  point  testimony  was  given  and  the  jury  gave  a  verdict 
for  plaintiff  for  J1,000  with  interest ;  and  the  counsel  for 
the  plaintiff  made  his  exception  to  said  ruling,  opinicm  and 
instruction  of  the  Chief  Justice  presiding,  and  this  consti- 
tutes the  bill  of  exceptions  in  the  cause  upon  which  a  motion 
for  a  new  trial  is  made  here  in  the  first  instance. 

Gborgb  F.  Appleby  for  plaintiff: 

There  is  but  a  single  question  arising  in  this  case,  and 
that  is  whether  the  special  contract  set  out  in  the  amended 
third  count  of  the  declaration  is  an  agreement  that  by  its 
terms  was  not  to  be  perfqrmed  within  one  year  from  the 
making  thereof,  and  hence  had  to  be  proved  on  the  trial  by 
evidence  in  writing.  The  court  below  held  that  the  statute 
of  frauds  applied  to  the  case  and  that  the  contract  was 
invalid  because  it  had  not  been  reduced  to  writing. 

The  same  contract  came  recently  before  the  U.  S.  Supreme 
Court  in  the  case  of  Cox  vs.  McPherson,  with  the  same 
testimony  in  proof  thereof  as  is  given  to  the  bill  of  excep- 
tions, and  counsel  for  Mrs.  Cox,  in  that  court,  in  his  brief 
and  argument,  contended  that  the  contract  was  void  as 
against  public  policy  and  because  not  in  writing  as  required 
by  the  statute  of  frauds.  The  United  States  Supreme  Court 
declared  otherwise  and  upheld  the  contract  in  every  respect. 
Of  course  it  is  not  necessary  to  show  any  other  authority. 

Albert  Pike  and  L.  H.  Pike  for  defendant: 

The  special  count  sets  up  an  agreement  made  orally  be- 
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tween  Carlisle  &  McPherson  and  Mrs.  Cox,  by  which  they 
were  to  recover  from  Angus  and  Lewis  the  property  in 
question,  and  by  which  "  she  agreed  that  in  the  event  of  the 
success  of  their  services,  she  would  sell  the  said  land,  and 
pay  them  for  their  services  the  sum  of  five  thousand  dollars, 
80  soon  as  she  should  obtain  by  and  from  the  sale  of  said 
land  a  sufficient  amount  of  money  wherewith  to  pay  the 
same." 

This,  if  such  wa«  the  agreement,  gave  them  the  right, 
upon  sale  of  the  property  by  her,  to  claim  as  their  own,  every 
dollar  that  might  be  received  by  her,  of  principal,  of  the 
purchase-money,  or  interest,  until  the  fee  of  five  thousand 
dollars  should  be  fully  paid.  It  left  her  no  right  to  receive 
and  use  one  dollar  until  then. 

And  consequently  it  is  averred  that  she  did  sell  the  land 
for  $88,000,  and  by  such  sale  and  out  of  the  proceeds  had 
obtained,  before  suit  instituted,  and  not  before  January, 
1873,  "  a  sufficient  sum  of  money  to  pay  the  plaintifts  five 
thousand  dollars."  It  is  not  alleged  that  she  had  received  a 
dollar  more. 

The  testimony  does  not  prove  that  agreement.  It  proves 
an  agreement  for  a  fee  of  $5,000,  ^'contingent  upon  success, 
and  to  be  paid  out  of  the  property,  she  agreeing  to  sell  the 
property,  and  out  of  the  proceeds  of  sale  to  pay  the  fee  of 
five  thousand  dollars."  Such  it  was,  as  stated  by  Mr.  Mc- 
Pherson. Mr.  Carlisle  says, ''she  proposed  that  we  should 
pay  ourselves  out  of  the  fruits  of  the  litigation,  the  sum  of 
five  thousand  dollars,  contingent  upon  our  success  in  re- 
covering the  property." 

The  contract  was  not  at  first  so  stated  by  the  plaintiff's 
declaration.  The  original  third  count  alleged  that  Carlisle  & 
McPherson  undertook  the  business  ''  in  consideration  of  the 
sum  of  five  thousand  dollars,  to  be  paid  to  them  by  the  said 
defendant  out  of  the  proceeds  of  the  sale  of  the  land  afore- 
said, when  the  same  by  her  should  be  realized  ;"  and  that 
she  agreed  ''  that  she  would  sell  the  land,  and  pay  them  for 
their  services  out  of  the  proceeds  of  sale,  when  the  same 
should  be  realized." 
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That  was  true  as  to  the  mode  of  payment.  Mr.  McPherson 
swore,  in  his  affidavit  to  the  account  filed  in  the  declaration, 
that  Mrs.  Cox  owed  him  and  Mr.  Carlisle  $5,325,  as  in  the 
declaration  set  forth. 

Under  the  proof  made,  he  has  no  cause  of  action,  not  only 
because  the  contract  sued  on  is  not  proven,  but  also  because 
it  is  clear  that  he  and  his  partner  did  not  obtain  by  the  con- 
tract as  proven,  and  as  at  first  truly  declared  on,  a  right  to 
demand  and  have  all  that  Mrs.  Cox  should  realize  from  the 
property,  excluding  her  from  the  right  to  use  or  retain  one 
cent,  until  they  should  be  paid  their  whole  fee  of  five  thous- 
and dollars. 

By  virtue  of  the  contract  as  proven,  the  owner  of  the 
property  and  the  lawyers  had  a  joint  interest  in  the  proceeds 
of  sale  of  the  land.  It  was  sold  on  a  credit  of  ten  years, 
for  $88,000.  If  the  fee  was  to  be  $5,000,  the  lawyers  were 
entitled  to  claim  five  thirty-eighths  of  the  moneys  as  they 
should  be  realized  ;  nothing  more.  Of  course,  as  the  decla- 
ration alleges  only  that  she  realized  $5,000,  it  is  impossible 
for  the  survivor,  on  the  proof,  to  maintain  his  action  at  law 
for  that  $5,000. 

It  is  impossible  for  him  to  maintain  any  action  at  law  at 
all,  until  she  has  realized  the  whole  purchase  money.  Until 
then,  he  can  only  sue  for  his  proportion  of  fiive  to  thirty-three, 
of  the  moneys  she  from  time  to  time  receives.  A  swift 
court,  which  declares  itself  satisfied  that  the  services  of  Car- 
lisle k  McPherson  were  worth  $5,000,  when  there  was  not  in 
the  case  before  it  any  averment  in  the  pleadings  as  to  the 
value  of  the  services,  nor  a  word  of  proof  from  which  any 
conclusion  could  even  remotely  be  reached  as  to  that  value, 
also  ventures  the  opinion  that  perhaps,  after  all  that  has 
happened,  there  is  a  present  right  of  action  for  the  whole 
fee. 

It  is  very  clearly  the  law,  that  no  action  at  law  li6s  to 
recover  the  share  of  McPherson  in  any  portion  of  the  pro- 
ceeds of  sale  that  Mrs.  Cox  may  receive.  There  is  no  such 
right  of  action  at  law,  for  fragments  and  fractions  of  an 
integral  sum. 
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The  plaintiff  has  not  and  cannot  have  a  right  of  action  at 
law  at  all,  on  such  a  contract,  while  the  proceeds  of  sale 
remain  in  part  unrealized.  He  is  entitled,  if  his  fee  be 
$5,000,  to  five  thirty-eighths,  and  no  more,  of  the  moneys 
heretofore  collected  for  or  by  her,  and  to  the  same  quota  on 
all  sums  hereafter  collected  ;  and  we  cannot  see  how  he  is  to 
enforce  this  right,  except  by  appealing  to  a  court  of  equity, 
and  having  the  moneys  collected  by  its  authority,  and  divided 
proportionally. 

It  is  enough,  for  the  purposes  of  this  motion,  that  the 
exclusion  of  the  testimony,  on  the  ground  that  the  contract 
was  within  the  statute  of  frauds,  has  done  the  plaintiff  no 
wrong  or  harm  or  injustice  ;  that  if  he  should  have  a  new 
trial,  that  testimony  would  be  eventually  excluded  as  not 
proving  what  the  declaration  alleges,  but  a  very  different 
agreement ;  and  because,  upon  the  proof  and  the  other  alle- 
gations of  the  declaration,  he  has  no  cause  of  action. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court. 

The  contract  set  forth  in  the  bill  of  exceptions  to  pay  the 
plaintiff  for  his  services  as  an  attorney,  was  before  the 
Supreme  Court  in  the  case  of  McPherson  vs.  Cox  (6  Otto, 
404),  and  that  court  decided  that  it  was  not  void  under  the 
statute  of  frauds,  because  not  in  writing,  for  it  might  be 
performed  within  the  year.  And  again,  the  latter  case  was 
reaffirmed  in  Walker  vs.  Johnson,  in  the  same  volume,  427. 
The  fact  that  it  may  be  executed  within  the  year,  saves  it 
from  the  operation  of  the  statute.  The  court  below  held 
that  it  was  manifest  that  its  execution  was  postponed  beyond 
that  period,  and  in  this  respect  the  decision  was  wrong  and 
exception  well  taken. 

But  a  point  is  made  and  argued  with  ability  by  defend- 
ant's counsel,  that  the  hearing  now  before  us  is  on  a  motion 
for  a  new  trial,  and  it  is  to  be  heard  precisely  as  if  it  were  a 
motion  on  a  case  stated,  and  that  therefore  the  new  trial  will 
not  be  granted,  if  upon  the  whole  case  the  verdict  was  right, 
notwithstanding  the  ruling  of  the  court  might  be  wrong. 
This  position  is  true  generally  on  a  motion  for  a  new  trial, 
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npon  a  case,  because  the  court  can  then  consider  all  the  facts. 
But  under  our  peculiar  system,  this  rule  will  not  apply  to  a 
bill  of  exceptions. 

We  have  no  writ  of  error  ;  we  have  a  bill  of  exceptions, 
upon  which  a  point  of  law  is  raised.  We  regard  a  motion 
made  in  this  court,  based  upon  a  bill  of  exceptions,  as  equiva- 
lent to  a  writ  of  error  itself,  and  therefore  we  look  only  at 
the  matter  of  law  it  contains. 

Now,  the  point  argued  by  the  defendant  below  is  this : 
Here  was  a  contract  for  paying  Messrs.  Carlisle  &  McPherson 
$6,000,  in  the  event  of  their  success,  in  a  certain  controverey 
between  Mrs.  Cox  and  Mr.  Angus  and  Mr.  Lewis.  The 
amended  declaration  set  forth  that  Mrs.  Cox  was  successful 
in  that  controversy,  and  that  her  agreement  was  to  pay  the 
$5,000  out  of  the  first  money  received  from  the  sale  of  the 
property.  But  the  contract  proved,  is  that  the  fee  was  to 
be  paid  when  the  proceeds  of  the  whole  property  were 
received.*  Now,  this  was  different  from  the  contract  sued 
upon.  But  that  point  was  not  made  in  the  court  below, 
nor  was  any  objection  made  to  the  proof,  on  the  ground  that 
it  was  at  variance  with  the  declaration.  If  the  point  had 
been  made  in  the  court  below,  the  plaintiff  would  have  had 
a  right  to  ask  for  leave  to  amend  his  declaration.  We  will, 
therefore,  not  refuse  him  the  benefit  of  a  new  trial,  and  an 
opportunity  will  be  offered  for  an  application  to  amend, 
should  he  be  so  advised. 

The  judgment  is  reversed,  and  a  new  trial  directed. 
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Noble  Young 

vs. 

The  District  of  Columbia,  John  F.  Cook  and  Theodore 

Sheckels. 
Equity,     No.  4,252. 

Decided  February  26, 1879. 

The  Board  of  Public  Works  had  no  authority  to  enter  into  a  new  con- 
tract for  a  street  improyement  under  an  ordinance  of  the  late  corpora- 
tion of  the  city  of  Washington,  nor  could  the  entire  expenses  of  such 
improvement  be  imposed  upon  the  abutting  property.  Certificates 
issued  therefor  are  void. 

STATEMENT  OF  THE  CASE  AND  DECISION. 

March  28, 1870,  an  ordinauce  in  the  usual  form  was  passed 
by  the  late  corporation  of  Washington  city,  requesting  the 
mayor  to  have  the  footways  paved,  &c.,  on  First  street  east, 
between  D  street  south  and  Georgia  avenue.  Under  the 
corporation  laws  then  in  force,  the  entire  cost  of  this  im- 
provement was  a  charge  upon  the  abutting  property,  to  be 
paid  in  four  instalments  ;  one-fourth  within  thirty  days  after 
notice  of  assessment ;  the  residue  in  three  equal  annual  pay- 
ments for  which  certificates  bearing  interest  at  the  i*ate  of 
10  per  cent,  per  annum  were  to  be  issued,  and  the  payments 
were  enforceable  by  sale  on  advertisement,  &c.,  by  collector 
of  taxes. 

The  complainant  is  the  owner  in  fee  of  lots  numbered  23 
to  80  inclusive,  in  square  701,  with  a  frontage  of  four  hun- 
dred feet  on  First  street  east,  where  said  improvement  was 
ordered.  No  part  of  this  work  was  performed  while  the  cor- 
poration of  Washington  was  in  existence  except  on  two 
blocks  from  D  street  to  New  Jersey  avenue.  The  lots  of 
complainant  were  situated  in  other  blocks  and  no  improve- 
ment was  made  in  front  of  them  by  the  old  corporation. 
The  charter  of  the  city  of  Washington  was  abolished  June 
1, 1871,  and  the  Board  of  Public  Works,  provided  for  in  the 
territorial  act,  then  took  control  of  the  streets,  avenues  and 
alleys. 

July  26, 1871,  Hudnull  petitioned  the  Board  of  Public 
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Works  for  permission  to  go  on  with  the  paving  of  the  foot- 
ways, &c.,  on  First  street  east  in  accordance  with  the  peti- 
tion presented  to  the  city  councils,  upon  which  the  '-Act "  of 
March  28, 1870,  had  been  passed,  and  the  surveyor  certified 
that  this  work  ought  to  be  done. 

August  18, 1871,  this  petition,  &c.,  were  referred,  by  order 
of  the  Board,  to  the  chief  of  "the  "  bureau  of  streets  to  have 
this  work  done  by  M.  J.  Laughlin." 

August  29, 1871,  G.  W.  Balloch,  chief  of  the  bureau  of 
streets,  avenues  and  alleys,  authorized  Laughlin  to  execute 
the  corporation  act  of  March  28, 1870,  and  "to  defray  the 
expenses  of  said  improvement  imposed  a  special  tax  equal  to 
the  cost  thereof"  on  the  abutting  property.  Laughlin  did 
the  work,  and  plain tifl'  was  called  upon  to  pay  some  Jl,300 
which  he  declined.  Thereupon  eertificates  were  issued  for 
the  amount  and  purchased  by  the  defendant  Sheckels.  The 
plaintifif  remonstrated  with  the  board  and  was  verbally  as- 
sured he  would  not  be  assessed  over  one-third  of  the  cost. 
July  9, 1878,  the  board,  in  reply  to  a  written  communication 
of  his,  assured  him,  in  writing,  that  no  assessment  had  been 
made  for  First  street  east,  and  that  when  any  was,  he  would 
be  assessed  only  for  one-third  as  in  other  cases. 

The  District  authorities  being  about  to  advertise  and  oflfer 
for  sale  his  property  to  enforce  the  collection  of  these  certi- 
ficates, he  filed  his  bill  and  obtained  a  restraining  order 
March  19, 1875. 

The  cause  is  heard  upon  pleadings  and  proofs  at  the  Gen- 
eral Term  in  the  first  instance. 

The  court  held  that  the  work  was  done  without  any  author- 
ity of  law  ;  that  the  Board  of  Public  Works  had  no  power 
to  direct  Balloch  to  enter  into  a  new  contract  with  Laughlin  ; 
and  that  the  assessment  by  Balloch  of  the  whole  expenses 
of  the  improvement  upon  the  abutting  property  was  utterly 
void,  and  that  there  was  no  authority  for  issuing  the  certifi- 
cates ;  that  a  court  of  equity  ought  to  enjoin  a  sale  of  the 
property  for  the  satisfaction  of  these  certificates  and  that 
the  complainant  could  maintain  his  bill  without  making  any 
tender,  because  he  has  no  means  of  fixing  the  amount  of  any 
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tender  to  be  made.     Take  a  decree  restraining  perpetually 
the  sale  in  qaestion. 

R.  D.  MussEY  and  James  &  Saville  for  complainant. 

A.  G.  Riddle  for  the  District. 

Wm.  a.  Cook  for  defendant  Sheckels. 


In  the  Matter  of  Richard  H.  Marsh. 
Law.    No.  12,773. 

Decided  February  28, 1879. 

1.  An  order  for  the  commitment  of  a  party  for  contempt  of  court,  which 
does  not  express  or  limit  the  period  of  imprisonment,  is  void  iipbn  its 
face,  and  the  prisoner  may  be  discharged  upon  habeas  corpus, 

2.  Upon  an  appeal  from  a  decision  of  a  judge  of  this  court,  discharging 
a  writ  of  habeas  corpus,  and  remanding  the  prisoner,  the  General  lerm 
is  not  confined  to  the  reasons  assigned  by  the  judge  for  his  decision, 
but  may  review  the  order  appealed  from  on  its  merits. 

3.  Upon  a  return  of  the  warden  of  the  jail  to  a  writ  of  habeas  corpus^ 
that  he  holds  the  prisoner  by  direction  of  the  marshal,  the  General 
Term  will  look  Into  the  order  of  the  court  directing  the  marshal  to 
arrest  and  imprison  the  petitioner. 

STATEMENT   OF   THE   CASE. 

This  is  an  appeal  from  an  order  discharging  a  writ  of 
habeas  corpus. 

The  petitioner  represents,  that  by  an  order  of  the  justice 
holding  the  Orphans'  Coui't,  made  on  the  19th  day  of  October, 
1878,  he  was  adjudged  guilty  of  contempt  of  said  court,  and 
fined  in  the  sum  of  $3,012.26,  which  he  was  required  to  pay 
immediately  into  the  registry  of  this  court,  and  in  default 
thereof,  to  be  imprisoned  in  the  common  jail  until  the  fur- 
ther order  of  said  court.  That  the  alleged  contempt  consisted 
in  his  failure  to  comply  with  two  several  oi'ders  of  said 
Orphans'  Court,  made  against  him  as  guardian  of  certain 
moneys,  and  for  a  settlement  of  his  accounts  as  such  guar- 
dian, and  also  requiring  him  to  give  an  additional  bond  in 
the  penal  sum  of  $6,000,  and  to  pay  into  the  registry  within 
fourteen  days  the  sum  of  $8,012.25. 

The  petitioner  then  sets  forth  various  irregularities  in 
obtaining  said  orders,  and  alleging  that  the  same  are  illegal 
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and  void,  and  that  he  was  unable  to  comply  with  the  same. 
The  other  proceedings  necessary  to  understand  the  case,  are 
stated  in  the  opinion  of  the  court. 

The  petitioner  was  remanded;  and  he  appealed  to  the 
General  Term. 

Cook  &  Cole  for  petitioner. 
Wm.  H.  Browne,  contra. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

There  were  a  number  of  orders  made  in  this  case,  but  we 
do  not  propose  to  review  them,  nor  to  express  any  opinion 
in  regard  to  them.  The  case  was  carried  through  the 
Orphans'  Court,  until  an  order  was  made  on  the  19th  of 
October,  1878,  upon  which  alone  our  decision  is  based.  It 
reads  as  follows : 

"  District  of  Columbia,  to  wit : 

"The  United  States  of  America, 

"  To  Frederick  Douglass,  U.  S.  Marshall,  D.  C,  Greeting  : 

"  You  are  hereby  commanded  to  take  into  your  custody 
the  body  of  Richard  H.  Marsh,  who  stands  convicted  of  con- 
tempt of  this  court,  in  that  the  said  Eichard  H.  Marsh 
having  been  ordered  by  a  decree  passed  by  this  court  June 
29,  A.  D.  1878,  after  due  proceedings,  to  give  an  additional 
bond  as  guardian  to  the  orphans  of  William  H.  Fanning, 
deceased,  within  ten  days  from  that  day,  and  afterward,  to 
wit,  on  the  10th  day  of  September,  A.  D.  1878,  having  been 
directed  and  required  to  pay  into  the  registry  of  this  court 
within  foui*teen  days,  the  sum  of  $8,012.25,  funds  in  his 
hands  belonging  to  bis  wards,  has  failed  to  comply  with 
either  of  said  orders,  after  due  and  reasonable  notice  to  him 
in  person  given,  and  being  attached  and  brought  to  the  bar 
of  this  court,  and  fined  the  sum  of  three  thousand  and  twelve 
dollars  and  twenty-five  cents,  having  failed  to  pay  the  said 
fine  as  aforesaid. 

"And  him,  the  said  Richard  H.  Marsh,  you  shall  safely 
deliver  to  the  custody  of  the  warden  of  the  jail  of  the  Dis- 
5 


34  In  the  Matter  of  Richard  H.  Marsh. 

trict  of  Columbia,  who  is  hereby  required  and  commauded 
to  keep  him,  the  said  Richard  H.  Marsh,  in  safe  custody  in 
the  said  jail,  until  the  further  order  of  this  court,  and  for  so 
doing,  this  shall  be  your  and  his  sufficient  warrant. 

*^  Witness,  A.  B.  Olin,  Associate  Justice  of  the  Supreme 
Court  of  the  District  of  Columbia,  holding  the  Special  Term 
of  said  Supreme  Court  for  Orphans'  Court  business  for  the 
District,  this  nineteenth  day  of  October,  A.  D.  1878." 

The  petitioner  was  fined  the  sum  of  $3,012,  and  for  failure 
to  pay  that  fine  on  the  spot,  he  was  committed  to  jail,  there 
to  remain  until  the  further  order  of  the  court. 

We  think  it  is  necessary  that  every  commitment  should 
set  out  upon  its  face  the  cause  for  which  the  prisoner  is 
committed,  and  the  term  for  which  he  is  to  suflfer  impris^^n- 
ment.  The  cause  is  sufficiently  set  out  in  the  order  of  com- 
mitment, but  the  term  is  unlimited,  and  it  might  last  for 
this  man's  life,  because  it  would  depend  upon  the  order  of 
the  court  whether  he  should  be  let  out.  Even  although  he 
paid  the  fine,  that  would  not  entitle  him  to  be  released, 
because  there  is  no  such  proi^isiou  in  the  commitment.  It 
does  not  say  that  he  shall  be  detained  until  the  money  is 
paid,  nor  is  the  imprisonment  limited  by  any  possible  period 
save  the  will  of  the  court. 

We  have  not  gone  into  the  regularity  of  the  prior  proceed- 
ing, because  the  case  does  not  call  for  it.  After  Marsh  had 
been  committed  by  Mr.  Justice  Olin,  a  writ  of  habeas  corpus 
was  sued  out  by  permission  of  Mr.  Justice  Humphreys,  and 
after  a  protracted  hearing,  the  judge  remanded  him  to 
prison,  on  the  ground  that  he  did  not  propose  to  interfere 
with  a  sentence  which  had  been  pronounced  by  another  judge 
of  this  court ;  and  it  is  contended  that  as  this  case  is  here 
on  appeal  from  the  order  of  Mr.  Justice  Humphreys,  we  are 
confined  to  the  grounds  of  his  decision. 

But  that  is  not  our  view.  The  case  is  here  on  appeal,  and 
we  are  not  to  inquire  whether  the  court  was  right,  in  its 
reasons  for  remanding  Marsh  to  prison.  W^  are  reviewing 
the  propriety  of  the  order,  whatever  the  reasons  might  have 
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been.     Marsh  was  remanded  to  jail,  and  the  case  is  on  appeal, 
and  we  are  to  decide  it  upon  its  merits. 

There  is  another  return  to  which  we  have  as  yet  paid  no 
attention,  and  that  is,  that  after  this  order  of  Mr.  Justice 
Olin,  which  is  addressed  to  the  marshal  directing  the  im- 
prisonment of  Mai^sh,  the  marshal  issued  his  commitment  as 
follows : 

"  U.  S.  Marshal's  Ofpicb.. 
"  Washington  City,  D.  C,  October  19, 1878. 
"  Mr.  J.  S.  Crocker, 

''  Warden  U.  S.  Jail,  D.  C. 
"  Receive  into  your  custody  the  following  named  .prisoner 
for  safe  keeping  :   R.  H.  Marsh. 

"  Frederick  Douglass,  U.  S.  Marshal^  D.  C. 
"  By  L.  P.  Williams,  Deputy:' 

And  the  warden  returns  that  he  holds  this  prisoner  upon 
that  commitment.  That  commitment  amounts  to  nothing. 
In  the  firat  place,  the  marshal  has  no  right  to  imprison  any- 
body upon  his  own  orders.  He  is  not  a  judicial  officer,  and 
has  no  jurisdiction  in  the  matter.  In  the  next  place,  there 
is  no  cause  stated  for  the  commitment,  nor  is  the  amount  of 
punishment  specified.  So  far  as  that  paper  is  concerned — and 
it  is  the  only  paper  the  warden  returns  for  the  imprisonment 
of  Marsh — it  presents  no  excuse. 

But  we  know  how  the  facts  are  in  regard  to  the  manage- 
ment of  the  jail.  The  warden's  duty,  as  prescribed  by  law, 
is  to  receive  such  prisoners  as  may  be  sent  there  by  the 
court,  or  in  pursuance  of  lawful  authority.  The  order  of 
the  court,  which  we  'have  looked  into,  and  upon  which  we 
have  based  our  decision,  preceded  this.  It  is  dated  the  same 
day,  to  be  sure,  but  it  is  the  order  of  commitment,  directed 
to  the  marshal,  that  he  should  arrest  and  imprison  Marsh. 
We  do  not  think  that  in  a  case  of  this  kind  we  are  limited 
to  the  direction  the  marshal  gives  to  the  warden.  If  he 
gives  one,  we  look  to  his  authority  because  he  has  authority 
to  turn  over  prisonere  in  his  charge  to  the  custody  of  the 
warden. 

The  prisoner  is  discharged. 
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Charles  King 

cs. 

The  District  of  Columbia  and  Harvey  Spaulding. 

Equity.    5,569. 

Decided  March  3d.  187» 

1.  Section  175.  R.  S.  D.  C,  requiring  the  collector  to  report  all  tax  sales 
to  the  recorder  of  deeds,  is  not  superseded  by  the  act  of  the  legislative 
assembly  of  August  23, 1871. 

2.  The  District  of  Columbia  is  estopped  from  enforcing  a  tax  sale  where 
there  has  been  a  failure  to  report  such  sale  to  the  recorder  of  deeds, 
as  against  one  who  subsequently  purchased  the  land  for  the  full  value 
thereof  and  without  any  notice  of  the  sale. 

3.  The  mere  filing  of  such  report  in  the  ofSce  of  the  comptroller  is  not 
constructive  notice  to  a  bona  fide  purchaser. 

STATEMENT  OF  THE  CASE. 

The  bill  shows  the  following  facts  : 

The  complainant  purchased  a  house  and  lot  in  the  District 
at  a  public  sale  made  by  a  trustee  in  a  deed  of  trust,  October 
23,  1875.  He  was  to  receive  a  conveyance  free  of  all  liens. 
Examination  was  made  of  the  records^  and  as  to  taxes  due 
thereon,  and  on  being  informed  by  the  collector  of  taxes  that 
the  property  had  been  stricken  oft*  to  the  District  at  a  sale 
made  June  29,  1875,  for  the  taxes  of  1874  and  1875,  that 
the  amount  required  to  redeem  from  such  sale  would  be 
$319.87,  and  that  this  was  all  the  claim  for  taxes  due  thereon, 
and  this  sum,  together  with  other  incumbrances  upon  said 
property  being  paid  and  satisfied,  the  complainant  paid  the 
whole  purchase-money,  $3,525,  and  took  a  conveyance  from 
the  trustee  as  aforesaid,  October  23, 1875,  and  immediately 
took  possession.  He  had  no  notice  of  any  claim  by  any  one 
against  such  title,  until  April  27,  1877,  when  he  received  a 
notice  from  the  defendant,  Spaulding,  that  he  had  a  certifi- 
cate of  sale  of  said  property,  made  September  9,  1876,  in 
pursuance  of  the  act  of  the  legislature  of  the  District,  of 
June  25, 1878,  he  having  been  the  holder  of  a  tax  lien  cer- 
tificate, under  said  act,  for  the  taxes  in  arrears  of  1872  and 
1873,  and  having  demanded  sale  for  the  enforcement  thereof, 
sale  had  been  made,  at  which  he  was  the  successful  bidder  at 
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the  sum  of  $109.45,  the  tax  lien  being  surrendered  and  can- 
celled. 

Said  Spaulding  also  notified  the  complainant  that  he  pro- 
posed to  ask  a  deed  from  the  Commissioners  unless  he  could 
be  reimbursed  such  sum  with  interest.  The  bill  alleges  this 
tax  sale  to  Spaulding  to  be  void,  and  prays  for  an  injunction 
against  such  deed  being  made  to  him. 

To  this  bill  a  demurrer  is  interposed  by  the  Commissioners, 
and  an  answer  denying  the  allegation  in  the  bill,  that  no 
taxes  were  due  for  the  years  1872  and  1873,  and  saying  that 
DO  taxes  for  those  years  had  been  paid  except  by  Spaulding 
as  alleged  in  the  bill.  The  answer  of  Spaulding  puts  the 
complainant  to  proof  of  the  facts  as  alleged,  admits  the  sale 
as  set  forth,  and  his  design  to  procure  such  deed  unless  paid 
the  said  sum  of  $109.45  and  interest,  which  he  says  is  his 
only  claim  upon  the  property. 

The  proofs  sustain  the  allegations  of  the  bill  substantially 
as  to  the  non-payment  of  the  taxes  for  1872  and  1878,  and 
there  appears  to  be  no  dispute  about  the  other  facts  stated 
in  the  bill. 

The  cause  was  ordered  to  b%  heard  at  the  General  Term  in 
the  first  instance. 

W.  WiLLOUGHBY  for  complainant : 

The  sale  relied  upon  by  the  defendant  is  void  by  reason  of 
non-compliance  with  the  requirements  of  sec.  175,  R.  S.  D. 
C.  This  sale  is  the  only  basis  of  the  claim  of  Spaulding, 
the  tax  lieu  certificate  having  been  surrendered  and  cancelled. 
The  District  of  Columbia  has  no  interest  whatever  in  the 
suit.  The  failure  to  report  and  record  as  required  by  section 
175  above  referred  to,  was  the  direct  cause  of  the  complain- 
ant's investing  his  money,  for  the  records  were  examined, 
and  certainly  as  to  him,  a  bo7ia  fide  purchaser,  such  failure 
made  the  sale  void.  Blackwell  on  Tax  Title,  p.  804  and 
cases  cited  ;  13  Vt.,  609,  18  Vt.,  470,  25  Vt.,  481,  26  Maine, 
228, 28  Miss.,  70.  The  defendants  say  that  the  requirements 
of  the  law  have  been  met,  because  report  of  the  sale  was 
made  to  the  comptroller  and  recorded  in  his  office  according 
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to  the  legislative  act  of  August  23,  1871.  But  this,  in  the 
first  place,  is  not  shown  to  be  true  as  a  matter  of  fact  in  this 
cause.  But  if  it  were  true,  it  would  not  dispense  with  the 
requirements  of  sec.  175,  R.  S.  D.  C.  The  report  is  made 
to  the  comptroller  for  one  purpose,  that  to  the  recorder  of 
deeds  for  another.  But  both  are  required.  There  is  no  pre- 
tense that  by  the  act  of  1871,  the  requirements  of  sec.  175 
are  dispensed  with.  A  statute  does  not  repeal  a  former 
statute  unless  both  are  inconsistent.  Repeals  by  implication 
are  not  favored,  and  in  order  to  make  out  a  repeal  by  imjpli- 
cation  there  must  be  an  entire  incompatifiility  and  repug- 
nancy between  the  two  statutes.  16  Peters,  862 ;  1  How., 
197;  17  How.,  84  ;  22  How.,  299  ;  11  Wall.,  652;  Murdock 
vs,  Memphis,  20  Wall.  There  is  then  no  ground  for  requir- 
ing King  to  make  a  tender  of  the  amount,  upon  the  principle 
that  he  who  seeks  equity  must  do  equity.  There  is  no 
equitable  claim  against  him,  especially  in  view  of  the  fact 
that  he  is  entirely  innocent,  while  Spaulding  has  been  guilty 
of  neglect  in  not  paying  the  taxes  of  1874  and  1875,  by 
reason  of  which  he  suffered  a  forfeiture  from  which  he  him- 
self has  never  been  relieved  by^  redemption,  and  could  have 
no  pretense  of  such  relief  except  through  the  act  of  King 
himself,  who  did  pay  $319.87  to  redeem  the  land  from  the 
sale  of  June  29,  but  not  for  the  benefit  of  Spaulding.  This 
case  can  be  decided  without  necessarily  deciding  all  sales  not 
made  according  to  the  requirements  of  sec.  175,  R.  S.  D.  C, 
to  be  void.  This  case  is  somewhat  peculiar.  The  complain- 
ant made  payment  in  full^  relying  upon  the  fact  that  the 
records  did  not  show  any  claim  against  the  property.  In 
other  words,  such  payment  was  the  direct  result  of  the  failure 
to  report  and  record  as  the  law  required. 

Francis  Miller  for  defendant : 

All  the  points  involved  in  this  case  were  decided  by  this 
court  at  the  last  term  in  the  cases  of  Elliot,  trustee,  and 
Hibbs,  adversely  to  the  complainant,  except  the  point  raised 
in  the  9th  paragraph  of  the  bill,  which  reads  as  follows : 

"  The  complainant  further  says  that  no  report  of  sale  of 
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said  property  was  made  by  the  collector  of  taxes  or  other 
person  to  the  recorder  of  deeds,  nor  was  such  report  tiled  in 
the  office  of  the  said  recorder  of  deeds,  as  required  by  sec- 
tion 175,  R.  S.  D.  C." 

For  this  reason  it  is  argued  that  the  sale  is  invalid. 

But  by  the  act  of  the  legislative  assembly  of  the  District 
of  Columbia  of  August  23, 1871,  this  report  of  sales  is  to  be 
made  to  the  comptfroller,  and  by  the  fourth  section  of  the 
act  of  Congress  of  June  20,  1874,  it  is  provided  that  "  all 
the  provisions  of  the  above-named  act,  as  to  the  sale  of  prop- 
erty and  collection  of  taxes  in  arreare,  are  hereby  made 
applicable  to  the  taxes  hereby  imposed  and  in  arrears  as 
aforesaid."  18  Stat,  at  L.,  118  ;  see,  also,  sundry  civil  act  of 
March  3, 1875, 18  Stat.,  419.  The  taxes  for  which  the  prop- 
erty named  in  the  bill  was  sold  were  those  levied  for  the 
years  1872  and  1873,  and  were  covered  by  this  provision. 
The  report  was  made  to  the  comptroller,  and  is  recorded  in 
his  office,  and,  therefore,  all  the  requirements  of  the  law 
have  been  met. 

Mr.  Justice  Mao  Arthur  delivered  the  opinion  of  the 
court: 

In  this  case  the  bill  is  filed  for  the  purpose  of  enjoining 
the  District  of  Columbia  perpetually  from  enforcing  the 
collection  of  a  tax  on  a  lot  of  land  which  is  described  in  the 
complaint. 

It  appears  from  the  bill  that  the  complainant  purchased 
this  property  at  a  trustee's  sale  under  an  advertisement  for 
that  purpose,  upon  an  agreement  that  ail  taxes  in  arrears 
should  be  paid  in  full,  and  that  he  should  take  the  property 
free  and  clear  of  all  tax  liens.  That  the  complainant  in- 
structed his  counsel  to  examine  the  title,  who  went  to  the 
collector  of  taxes  and  was  informed  by  that  officer  that  the 
taxes  of  1874  and  1875  were  the  only  taxes  in  arrears.  These 
taxes  were  paid  out  of  the  purchase-money,  and  he  then  took 
a  conveyance  from  the  trustees  and  entered  into  possession 
of  the  property  in  October,  1875.  That  the  complainant 
made  the  purchase  upon  the  strength  of  the  information 


40  King  v.  The  District. 

which  his  counsel  had  acquired  from  the  collector  of  taxes, 
and  that  he  would  not  have  purchased  without  deducting 
all  unpaid  taxes. 

In  1877  he  received  a  notice  from  Mr.  Spaulding,  the  de- 
fendant, that  he  held  a  tax-title  to  his  property  for  the  taxes 
of  1872  and  1878. 

It  appears  that  Spaulding  got  a  tax  certificate  from  the 
Commissioners,  in  virtue  of  powers  which  they  conceived 
themselves  to  be  clothed  with  under  the  act  of  the  legisla- 
tive assembly  of  August,  1871,  and  that  the  taxes  of  1872  and 
1878  not  having  been  paid,  he  made  application  to  the  col- 
lector to  make  the  sale  provided  for  in  that  act,  which  was 
done,  and  that  gave  him  a  certificate  of  sale,  which  entitled 
him  at  the  expiration  of  a  year  to  a  conveyance.  Ho  took 
this  conveyance  and  served  this  notice  upon  King  that  he 
held  this  tax-title,  and  called  upon  him  to  redeem  the  land. 
Then  King  filed  his  bill  setting  up  all  these  facts,  and  pray- 
ing that  an  injunction  be  issued. 

We  do  not  intend  to  dispose  of  all  the  points  that  were 
discussed  at  the  bar  in  this  case,  but  only  to  allude  to  such 
points,  as  all  the  judges  who  heard  the  case  are  agreed  upon  ; 
my  brothers  Wylie  and  Hagner  reserving  their  views  upon 
the  points  not  decided. 

The  Revised  Statutes  for  the  District  of  Columbia,  section 
176,  contain  a  provision  requiring  the  collector  of  taxes, 
when  he  makes  a  tax  sale,  to  report  it  to  the  recorder  of 
deeds  of  the  District  of  Columbia,  and  by  him  it  is  to  be  re- 
corded among  the  land  records.  That  was  not  done  in  the 
present  case,  and  it  is  said  therefore,  that  the  District  of 
Columbia  are  estopped  by  their  own  negligence  and  fault  in 
not  complying  with  that  law.  That  provision  is  in  the  re- 
vision, but  it  has  been  in  existence  ever  since  1819. 

The  complainant  s.iys  he  is  not  bound  by  the  sale  to  de- 
fendant, as  the  District  was  required  to  enter  upon  record 
this  evidence  of  his  title.  The  District  reply  that  the  act 
of  the  legislative  assembly  of  August,  1871,  already  referred 
to,  requires  the  collector  to  report  the  sale  to  the  comptroller, 
and  the  report  is  to  be  filed  in  the  ofiice  of  the  comptroller. 
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aod  that  this  supersedes  the  act  of  Congress  requiring  the 
report  to  be  made  and  recorded  in  the  recorder's  office. 

An  inspection  of  the  act  of  1871,  passed  by  the  legislative 
assembly,  discloses  the  fact  beyond  all  doubt  that  the  comp- 
troller was  designed  to  be  simply  the  financial  officer  of  the 
government  of  the  District,  and  for  this  purpose  the  collector 
is  required  to  report  and  pay  over  to  the  treasurer,  daily,  all 
receipts  for  taxes,  takings:  from  the  treasurer  duplicate  re- 
ceipts, one  of  which  he  retains  in  his  own  office,  and  the 
other  he  is  to  transmit  to  the  comptroller.  All  sales  of 
property  for  taxes,  all  assessments  for  taxes,  and  all  appro- 
priations and  expenditures  of  money  are  to  be  filed  in  the 
comptroller's  office,  so  that  it  appears  to  be  the  financial 
centre  of  the  government.  The  object  of  all  this  was  that 
the  comptroller  might  be  a  check  upon  and  call  all  other 
officers  to  accountability.  But  we  can  see  that  the  legislative 
assembly  never  intended  by  these  requirements  to  make  the 
comptroller's  office  a  record  of  land  titles,  which  should  be 
not  only  actual  but  constructive  notice  to  the  world. 

We  are  of  opinion  that  the  act  of  the  legislative  a'^sembly 
did  not  supersede  the  act  of  Congress  upon  this  point.  The 
object  of  requiring  this  report  to  be  made  to  the  recorder, 
and  requiring  a  record  thereof  to  be  made  among  the  land 
titles  of  the  District,  is  very  obvious.  It  was  to  give  the 
world  notice  of  sales  of  lands  for  unpaid  taxes. 

We  may  concede  that  the  District  is  not  estopped  by  any 
declaration  or  representation  made  by  the  collector  in  regard 
to  unpaid  taxes.  There  is  no  law  compelling  him,  or  making 
it  his  duty  to  give  information  upon  this  point.  Where, 
then,  are  parties  to  get  the  necessary  information  in  regard  to 
sales  of  property  for  delinquent  taxes.  There  is  no  officer  to 
whom  they  can  resort  for  that  purpose  ;  and  hence  the  wisdom 
of  this  provision  in  the  Revised  Statutes  requiring  the  Dis- 
trict authorities  to  make  record  of  these  sales  where  all  other 
conveyances  are  recorded.  We,  therefore,  come  to  the  con- 
clubion  that  the  District  is  estopped  by  its  own  fault. 

Now,  Mr.  King  states,  and  there  is  no  doubt  of  the  fact, 
that  he  purchased  this  property  and  paid  its  fall  value  with- 
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out  any  deduction  for  the  taxes  of  1872  and  1878.  Hehad 
no  actual  notice  of  the  tax  sale,  and  no  record  having  been 
reade,  he  had  no  constructive  notice.  He,  therefore,  occupies 
the  position  of  a  purchaser  without  any  notice  ;  and  be  is  in 
that  position  because  the  District  has  failed  to  make  the 
record  required  by  the  statute. 

It  is  said  he  ought  to  make  a  tender  of  the  tax  which  is 
absolutely  due. 

In  the  first  place,  he  has  paid  the  full  value  of  the  prop- 
erty, so  that  on  the  mere  ground  of  equity  the  District  cannot 
call  upon  him  to  pay  it  over  again.  And  the  effect  of 
requiring  a  tender  in  such  a  case  as  this  would  destroy  not 
only  his  equity,  but  his  remedy.  He  does  not  deny  the  tax, 
but  it  was  not  due  from  him,  and  never  was  due  from  him. 
It  is  not  a  case  where  the  owner  of  the  property  files  a  bill 
to  set  aside  a  tax  because  it  is  illegal,  and  where  he  ought  to 
pay  what  is  due  before  he  can  ask  for  any  relief  from  paying 
what  is  not  justly  due.  This  is  the  case  of  a  purchaser  who 
stands  without  any  privity  to  this  tax,  except  that  he  has 
paid  in  full  for  the  land  itself. 

So  far  as  King  is  concerned,  the  District  is  estopped,  and 
we  think  he  is  entitled  to  pursue  this  remedy  without  making 
any  tender  in  the  first  place.  There  must  be,  as  to  the  plain- 
tiff, a  perpetual  injunction  against  the  collection  of  the  tax 
upon  this  property  for  the  years  1872  and  1878. 
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The  President  and  Directors  of  Georgetown  College 

vs. 

The  District  op  Columbia. 

Law.    No,  19,123. 

Decided  March  8.  1879. 

1.  Where  a  party  pays  a  tax  with  a  full  knowledf^e  that  it  is  illegal, 
without  any  attempt  on  the  part  of  the  municipal  authorities  to  en- 
force its  collection,  aside  from  mailing  the  assessment,  such  payment 
must  he  deemed  voluntary  and  the  money  cannot  he  recovered  back, 
unless  required  hv  act  of  Congress  ;  and  the  fact  that  the  party  at  the 
time  of  making  the  payment  serves  a  written  protest  does  not  make 
the  payment  involuntary. 

2.  Where  Congress  passed  an  act  to  refund  the  amount  of  a  tax  which 
was  paid  voluntarily,  and  says  nothing  about  interest,  the  party  is  not 
entitled  to  demand  interest. 

statement  of  the  case. 

This  was  an  action  to  recover  the  sum  of  thirty  thousand 
dollars,  which  had  been  paid  by  the  plaintiff  for  taxes  as- 
sessed upon  their  property  in  Georgetown,  for  the  years  end- 
ing June  80, 1873,  down  to  and  including  the  half  year  ending 
June  SO,  1878.  These  taxes  were  paid  under  a  protest  that 
the  property  upon  which  they  were  assessed  was  exempt 
from  taxation,  and  that  the  college  authorities  intended  to 
institute  suit  iromediately  to  recover  the  amount  so  paid. 
Pending  the  suit,  Congress  passed  an  act  for  a  permanent 
government  of  the  District,  June  11, 1878,  the  14th  section 
of  which  enacts,  "  that  the  term  *  school  houses,'  in  the  act 
of  June  17, 1870,  chapter  30,  was  intended  to  embrace  all 
collegiate  establishments  actually  used  for  educational  pur- 
poses, and  not  for  private  gain  ;  and  that  all  taxes  hereto- 
fore imposed  upon  such  establishments  in  the  District  of 
Columbia  since  the  date  of  said  act  are  hereby  remitted  ; 
and  where  the  same,  or  any  part  thereof,  has  been  paid, 
the  sums  so  paid  shall  be  refunded ;  but  if  any  portion  of 
said  building,  house  or  ground,  in  terms  excepted,  is  used  to 
secure  a  rent  or  income,  or  for  any  business  purpose,  such 
portion  of  the  same,  or  a  sura  equal  in  value  to  such  portion, 
shall  be  taxed." 

The  act  of  June  17, 1870,  explained  by  this  section,  was 
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in  operation  during  the  years  when  the  taxes  were  assessed 
upon  the  plaintiflF's  property,  and  so  far  as  concerns  this 
case,  it  provided  that  ^'all  churches  and  school-houses,  and 
all  buildings,  grounds,  and  property  appurtenant  thereto  and 
used  in  connection  therewith,  in  the  District, 
shall  be  exempt  from  any  and  all  taxes  or  assessments, 
national  or  municipal." 

On  the  piissage  of  this  act,  the  officers  of  the  District  of 
Columbia,  October  2, 1878,  paid  back  to  the  plaintiff  the 
whole  sum  which  the  District  had  received  for  these  taxes 
without  interest.  The  plaintift*  claimed  to  be  entitled  to 
interest  on  the  amount  for  the. time  intervening  the  payment 
and  the  refunding  of  the  money.  Thereupon,  the  following 
stipulations  were  entered  into  by  the  counsel  of  the  respec- 
tive parties : 

"  Whereas,  in  pursuance  of  an  act  of  Congress  of  the  United 
States,  approved  June  11,  A.  D.  1878,  the  Commissioners  of 
the  District  of  Columbia  have  oflfered  to  pay  back  to  the 
president  and  directors  of  Georgetown  College  the  sum  of 
^0,909.27,  paid  by  the  latter  as  taxes  under  protest  on  Feb- 
ruary 2,  A.  D.  1878,  but  have  refused  to  pay  interest  thereon, 
although  the  college  claims  interest ;  and,  whereas,  the  col- 
lege has  agreed  to  receive  the  said  sum  under  protest,  re- 
serving the  right  to  prosecute  its  claim  for  interest,  it  is 
agreed  this  2d  day  of  October,  A.  D.  1878,  that  the  ques- 
tion of  the  liability  of  the  District  of  Columbia  for  interest, 
as  claimed  by  the  college,  be  submitted  to  the  court  in  the 
above  entitled  cause,  by  plea  of  payment  puis  darien  con- 
tinuance,  or  otherwise,  as  may  be  deemed  proper  to  bring  the 
question  of  such  liability  up  for  consideration.  And  it  is 
further  agreed,  that  said  cause  be  now  brought  on  for  hear- 
ing on  said  question  of  interest,  the  same  being  now  the 
only  issue  in  the  cause." 

It  being  conceded  for  the  purposes  of  the  present  case, 
that  the  plaintiff  was  exempted  from  taxation,  and  that 
the  District  has  paid  back  the  precise  amount  paid  by  the 
college,  the  question  submitted  to  the  court  is^  whether, 
under  the  law  and  all  the  circumstances  of  the  case,  the 
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plaintiff  is  entitled  to  demand  and  receive  interest  on  that 
amount  from  the  District  from  February  2, 1878,  to  Octo- 
ber 2, 1878  ;  and  thereapon  the  court  shall  enter  judgment. 
The  tax  was  paid  under  these  circumstances.  The  college 
desired  to  effect  a  loan  upon  the  security  of  this  property, 
but  the  parties  about  to  advance  the  money  refused  to  make 
the  investment  unless  the  title  was  relieved  from  these  as- 
sessments. Thereupon,  the  taxes  were  paid  under  protest,  as 
already  mentioned  The  District  had  taken  no  steps  to  en- 
force the  collection  of  the  taxes  aside  from  making  the  asses- 
ment,  but  entered  into  stipulations  to  expedite  the  legal  pro- 
ceedings necessary  to  obtain  a  judicial  determination  of  the 
legality  of  the  tax. 

E.  T.  Merrick  and  M.  F.  Morris  for  plaintiff. 

A.  G.  Riddle  and  Francis  Miller  for  the  District  of 
Columbia. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the 
court. 

We  think  this  case  is  ruled  by  the  late  decision  of  the  Sup- 
preme  Court,  in  the  Union  Pacific  R.  R.  Co.  v.  Commissioners 
of  County  of  Dodge,  in  the  State  of  Nebraska,  not  yet  re- 
ported, but  the  printed  opinion  was  referred  to  in  argument 
and  furnished  to  the  court.* 

There  the  county  authorities  had  levied  a  tax  upon  land- 
grant  lands  belonging  to  the  railroad,  and  there  was  some 
dispute  about  whether  they  were  taxable.  The  assessments 
were  made  in  1871  and  1872,  and  a  warrant  was  issued  for 
their  collection,  but  no  steps  had  been  taken  to  enforce  the 
warrant.  The  railroad  company  went  to  the  office  of  the 
collector  and  paid  the  taxes  of  1871,  in  May,  1872,  and  the 
taxes  of  1872,  in  May,  1878.  They  also  protested  that  the 
lands  were  not  subject  to  taxation,  and  that  they  intended 
to  institute  an  action  at  law  to  recover  the  amount  which 
they  had  paid.    The  Supreme  Court  held  that  to  be  a  volun- 

*  Railroad  Co.  vs.  Commissioners,  98  U.  S.,  641. 
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tary  payment  notwithstanding  the  protest  of  the  company, 
and  that  the  action  could  not  be  maintained.  Chief  Jus- 
tice Waite,  who  delivered  the  opinion  of  the  court,  observes : 
"  Under  such  circumstances  we  cannot  hold  that  the  payment 
was  compulsory  in  such  a  sense  as  to  give  a  right  to  the 
present  action." 

It  will  be  seen  from  this  decision  that  it  is  only  when  the 
tax  has  been  paid  compulsorily  that  a  protest  will  avail  a 
party.  There  are  a  number  of  cases  decided  where  goods 
have  been  released  from  import  duties,  and  where  the  im- 
porter has  made  his  protest  and  given  notice  that  he  will  com- 
mence an  action  to  recover  the  amount,  but  these  actions 
are  maintained  on  the  ground  of  duress,  for  it  is  only  by 
payment  of  the  duties  that  the  goods  were  released.  Elliott 
vs.  Swartwout,  10  Pet.,  187 ;  Bond  vs.  Iloyt,  18  Pet.,  286  ; 
Philadelphia  vs.  Collector,  5  Wall.,  730  ;  Collector  vs.  Hub- 
bard, 12  Wall.,  18  ;  Erskine  vs.  Van  Arsdale,  15  Wall.,  75. 

The  counsel  for  complainant,  in  his  brief,  refers  to  the 
case  of  Erskine  vs.  Van  Arsdale,  15  Wall.,  75,  in  which  the 
party  instituted  a  suit  to  recover  a  tax  collected  under  the 
internal  revenue  act  for  duties  imposed  upon  some  articles  of 
iron,  and  it  was  there  held  that  the  cause  was  maintainable 
and  the  party  entitled  to  recover  interest. 

It  is  remarked  in  the  opinion  already,  cited,  that  Erekine 
vs.  Van  Arsdale  is  like  the  cases  that  have  preceded  it,  where 
the  goods  have  been  released  upon  the  payment  of  the  taxes. 
It  is  impossible  for  us  to  distinguish  the  case  now  before  us 
from  that  of  the  Pacific  Railroad  Co.  vs.  The  County  of 
Dodge.  The  doctrine  of  that  decision  may  be  briefly  stated 
to  be,  that  where  a  party  pays  a  tax  with  a  full  knowledge 
of  the  facts  which  render  it  illegal,  without  any  attempt 
having  been  made  by  the  municipal  authorities  to  enforce 
its  collection,  such  payment  must  be  deemed  voluntary,  and 
cannot  be  recovered  back,  and  the  fact  that  the  party,  at  the 
time  of  making  the  payment,  serves  a  written  protest,  does 
not  make  the  payment  involuntary.  It  follows,  that  if  there 
is  no  liability  for  the  principal,  there  can  be  no  valid  claim 
for  interest. 
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The  plaintiffs  aver  in  their  declaration  that  the  taxes  were 
paid  under  coercion,  but  the  agreed  statement  of  facts  shows 
that  duress  was  out  of  the  question  ;  that  the  District  col- 
lector received  the  money  at  the  solicitation  of  the  college 
authorities,  and  to  relieve  them  from  an  embarrassment 
growing  out  of  the  assessment.  It  does  not  appear  that  a 
single  step  had  been  taken  towards  enforcing  this  tax.  It 
was  urged  in  argument  by  complainant's  counsel  that  there 
is  a  stipulation  by  which  coercion,  or  something  very  like  it, 
is  admitted.  The  stipulation  is  very  brief,  and  is  to  the 
eftect  that  the  plaintiff  was  exempted  from  taxation,  and 
that  the  District  has  paid  back  the  precise  amount  paid  by 
the  college. 

This  merely  stipulates .  that  the  property  was  to  be  con- 
sidered as  exempt  from  taxation  for  the  purposes  of  this 
case,  but  it  does  not  stipulate  that  the  District  had  taken 
any  steps  at  all  to  compel  the  payment  of  the  tax,  and  the 
facts  are  in  the  very  teeth  of  any  such  supposition  as  that. 

Upon  the  whole,  we  think  that  it  is  impossible  to  maintain 
this  action,  in  view  of  the  express  decision  referred  to. 
There  must  be  judgment,  therefore,  in  favor  of  the  defend- 
ant, upon  the  stipulation  of  the  parties. 


48  TwoMBLY  V.  Randall. 


True  W.  Twomblt  \ 

V. 

Ephraim  S.  Randall,  Trustee,  bt  al. 
Equity.    No.  6947. 

Decided  February  23, 1880. 

When  personal  property  is  purchased  by  the  hasband  and,  at  the  same 
time,  mortgap:ed  by  him  to  secure  payment  of  the  purchase  money, 
such  mort^^e  may  be  executed  by  the  husband  alone,  and  does  not 
require  the  siirnature  of  his  wife  to  make  it  valid.  The  provisions  of 
sees.  797  and  798  B.  S.  D.  C.  do  not  apply  to  such  a  case. 

STATEMENT  OF  THE  CASE. 

This  was  a  bill  in  equity  setting^  forth  that  plaintiff  had 
purchased  certain  goods  and  chattels  and  household  effects, 
giving  his  note  secured  by  a  deed  of  trust  upon  the  same, 
to  secure  the  payment  of  the  purchase  money.  That  default 
being  m^de  in  the  payment  of  the  note,  the  trustee  now 
threatened  to  proceed  under  said  trust  and  to  remove  all  of 
said  personal  property,  &c.,  and  sell  them  at  public  auction 
to  satisfy  said  indebtedness.  That  at  the  time  of  the  exe- 
cution of  said  deed  of  trust,  complainant  was  a  married  man, 
his  wife,  Alice  B.  Twombly  living  with  him  at  the  time,  and 
still  continuing  to  live  with  him,  both  of  them  being  then 
and  there  residents  of  the  District  of  Columbia  ;  that  said 
deed  of  trust  was  not  executed  in  any  manner  by  his  said 
wife.  That  the  property  so  mortgaged  being  exempt  from 
attachment,  levy  and  seizure,  the  deed  of  trust  is  invalid  by 
reason  of  the  non-joinder  of  plaintift^'s  wife  in  the  execution 
thereof  as  required  by  the  act  of  Congress  of  February  5, 
1867,  (R.  S.  D,  C,  sees.  797  and  798). 

That  statute,  after  providing  (sec.  797)  for  the  exemption 
of  certain  property  from  distraint,  attachment,  levy  and 
sale,  on  execution  or  decree,  declares  (section  798)  :  "No 
deed  of  trust,  bill  of  sale,  or  mortgage  upon  any  exempted 
articles,  shall  be  binding  or  valid  unless  signed  by  the  wife 
of  the  debtor,  if  he  be  married  and  living  with  his  wife." 

The  bill  concludes  with  a  prayer  that  the  defendants,  their 
agents  and  attorneys,  be  enjoined  from  taking  possession  of 
selling  or  offering  to  sell  said  goods  and  household  furniture 
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or  in  any  way  interfering  with  plaintiffs  possession  thereof. 
On  final  hearing  in  the  court  below  the  bill  was  dismissed, 
and  complainant  appealed  to  the  General  Term. 

Thomas  F.  Miller  for  complainant. 
W.  H.  Brownk  for  defendants. 

By  the  Court : 

When  property  is  purchased  by  the  husband,  and  at  the 
same  time  mortgaged  by  him  to  secure  payment  of  the  pur- 
chase money,  such  mortgage  may  be  executed  by  the  husband 
alone,  and  does  not  require  the  signature  of  his  wife  to  make 
it  valid.  And  sections  797  and  798  of  the  R.  S.  D.  C, 
act  of  Congress  of  February  5, 1867,  do  not  exempt  property 
so  purchased  from  the  operation  of  the  lien  created  by  such 
mortgage  to  secure  the  purchase  money,  notwithstanding 
that  such  property  may  not  exceed  in  value  the  amount  ex- 
empted under  said  act  from  execution,  &c. 

The  deed  of  trust  from  Twombly  to  Randall,  trustee,  is 
valid  ;  and  the  decree  below  is  afSrmed. 


50  Batbs  v.  Copbland. 


Bates  bt  al.  vs.  M.  G.  Copbland. 
Law.    no.  16,946. 

Decided  March  17, 1879. 

Beal  estate  brokers  employed  to  exchan;^  property  are  not  entitled  to 
commissions  from  botli  parties,  and  where  they  have  received  compen- 
sation from  one  party,  they  cannot  recover  from  the  defendant,  who 
employed  them,  and  who  was  the  other  party  to  the  exchange. 

STATEMENT   OF  THE   CASE. 

This  was  an  action  brought  to  recover  commissions  alleged 
to  be  due  by  the  defendant  to  plaintiff  for  services  in  effect- 
ing an  exchange  of  certain  real  estate.  The  declaration 
contained  the  money  counts  combined  and  substantially  the 
following  special  count :  On  the  11th  day  of  August,  1876, 
plaintiffs,  by  instruction  and  request  of  defendant,  exchanged 
the  house  of  defendant  for  a  house  owned  by  one  Carpenter  ; 
that  the  exchange  was  effected  and  both  parties  to  said  ex- 
change accepted  and  executed  and  delivered  deeds  accord- 
ingly, and  plaintiffs  for  this  service,  as  real  estate  agents  for 
the  defendant,  demand  and  claim  as  commission  for  their 
services  rendered  to  and  accepted  by  defendant,  the  usual 
fee  in  such  cases  ;  and  annexed  the  particulars  of  demand  as 
follows : 

Washington,  D.  C,  12th  Oct.,  1876. 

M.  Gt.  COPELAND, 

To  Bates  &  Ryon,  Dr. 
For  commission  for  exchanging  houses     •    ♦    ♦     owned 
by  Carpenter,  $162.50. 

To  this  the  defendant  filed  a  plea  of  the  general  issue  and 
a  plea  of  set-oft'  for  the  sum  of  $260  paid  by  Carpenter  to 
plaintiff's. 

At  the  trial  the  plaintiffs  proved  the  contract  for  a  com- 
mission on  the  exchange  of  properties  and  the  execution  by 
them  of  their  contract. 

On  the  part  of  defendant,  evidence  was  introduced  show- 
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ing  the  receipt  by  defendants  of  $260,  paid  them  for  trading 
his  (Carpenter's)  house,  the  within  receipt  being  introduced. 

Defendants'  counsel  prayed  the  court  to  instruct  the  jury 
that  if  they  find  that  plaintiffs,  as  brokers,  received  com- 
mission from  one  of  the  parties  to  the  exchange  or  sale  of 
property  in  controversy,  the  defendant  being  the  other  party, 
the  plaintiffs,  as  brokers  or  agents  for  defendant,  were  not 
entitled  to  recover,  and  the  verdict  must  be  accordingly  for 
the  defendant. 

This  prayer  was  overruled  and  was  made  part  of  the  bill 
of  exceptions  by  defendant's  counsel. 

The  court  then  charged  the  jury  that  if  they  found  that 
the  defendant  had  emploj^ed  plaintiff  to  negotiate  the  sale 
or  exchange,  and  it  had  been  consummated  and  accepted, 
then  the  verdict  must  be  for  plaintiff  notwithstanding  one 
of  the  parties  to  said  exchange  had  paid  a  commission  to 
said  plaintiff,  provided  defendant  had  not  paid  according  to 
agreement,  which  charge  was  also  made  part  of  the  defend- 
ant's bill  of  exception.     Verdict  for  plaintiff. 

John  F.  Norris,  for  plaintiffs,  cited  : 

Clendenon  vs,  Pancoast,  75  Pa.  R.,  273  ;  Lane  vs.  Albright, 
49  Ind.,  265  ;  Jones  vs.  Adler,  84  Md.,  444. 

W.  Pierce  Bell  for  defendant  : 

The  two  exceptions  taken  by  the  defendant  cover  sub- 
stantially the  same  point,  to  wit,  that  plaintiffs,  who  are  real 
estate  brokers,  ought  not  to  recover  in  this  action  a  judg- 
ment for  commissions  claimed  to  be  due  by  defendant  to 
them,  because,  having  received  full  commissions  from  one  of 
the  parties  to  the  exchange,  they  cannot  take  from  the  other 
party  to  the  transaction.  Story  on  Agency,  sees.  210,  211  ; 
Lauch  IDS.  Fallon,  6  Law  Kep.,  No.  20,  p.  15  ;  Farnsworth  vs, 
Hemmer,  1  Allen,  494  ;  Walker  vs.  Osgood,  98  Mass.,  848  ; 
Pupley  vs.  Murray,  4  E.  D.  Smith,  245  ;  Everheart  vs.  Searle, 
71  Penn.  St.  E.,  256  ;  Swartze  vs,  Zealey,  81  Md.,  270  ; 
Raisin  vs.  Clark^  41  Md.,  158  ;  Musin  vs.  Thompson,  L.  R., 
9  Q.  B.,  480. 
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Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  at  law  for  services  rendered  by  the  plain- 
tiffs^ by  instruction  of  the  defendant^  in  exchanging  the  house 
of  defendant  for  one  owned  by  J.  E.  Carpenter,  the  exchange 
being  effected  and  accepted  ;  and  plaintiff's  claim  $162.50  as 
commission  for  effecting  the  exchange.  The  defence  was, 
that  without  the  knowledge  of  the  defendant,  these  plain- 
tiffs received  the  sum  of  $250  from  the  other  party,  Mr. 
Carpenter,  who  owned  the  other  house.  They  formally  pre- 
sented this  defense  by  way  of  set-off',  besides  filing  the  general 
issue.    The  set-off  is  in  these  words  : 

"  Washington,  D.  C.  Bates  &  Ryon  to  M.  G.  Copeland, 
Dr.     Oct.,  1876.    Amount  paid  by  J.  E.  Carpenter,  $250." 

After  the  evidence  was  given  tending  to  prove  the  facts 
alleged,  including  a  receipt  of  the  plaintiffs  to  Carpenter  in 
the  following  terms:  "  Washington,  D.  C,  Oct.  25,  1876. 
Received  of  John  E.  Carpenter,  esq.,  two  hundreed  and  fifty 
dollars  for  trading  his  house  No.  150  C  street,  N.  E.,  for  house 
No.  227  Second  street  N.  E.,  formerly  the  property  of  M.  G. 
Copeland,"  the  defendant  asked  the  court  to  instruct  the 
jury  that  if  they  '^find  that  the  plaintiffs,  as  brokers,  re- 
ceived commissions  from  one  of  the  parties  to  the  exchange 
of  the  property  in  question,  and  the  defendant  is  one  of  the 
other  parties  to  the  sale  or  exchange,  the  j)laintiffs,  as 
brokers  for  said  defendant,  are  not  entitled  to  commissions, 
and  their  verdict  must  be  for  defendant,  if  they  find  that 
the  defendant  was  not  informed  by  the  said  brokers."  The 
substance  of  this  prayer  is  that  if,  without  the  knowledge  of 
the  defendant,  the  plaintifts  acted  as  brokers  for  the  other 
side,  and  received  compensation  therefor,  they  are  not  en- 
titled  to  recover  from  him. 

We  all  know  that  in  the  case  of  vendor  and  vendee,  the 
interests  of  the  parties  are  antagonistic.  A  man  who  under- 
takes to  act  as  agent  for  either  must  promote  the  interest 
of  his  principal,  and  where  he  assumes  to  act  for  both  he  as- 
sumes confiicting  duties.  For  this  reason  the  law  frowns 
upon  any  such  arrangement;  although  there  are  some  cases 
in  which  a  man  may  be  broker  for  both  parties.    An  auc- 
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tioneer  may  act  as  agent  for  both  parties,  simply  to  sign  the 
memorandum  of  sale  required  by  the  Statute  of  Frauds,  and 
a  broker  to  sign  bought  and  sold  notes  ;  but  it  is  clear  that 
a  man  cannot  act  for  two  parties  in  consummating  a  sale  or 
exchange,  secretly  receiving  his  pay  from  both.  If  no  money 
has  been  paid,  I  have  some  doubts  whether,  in  such  case,  the 
party  can  recover  from  either  ;  but  if  money  has  been  paid,  by 
either,  then  the  rule  is,  that  if  an  agent  received  any  profit  in 
the  business  of  his  principal,  beyond  his  agreed  compensation, 
ha  receives  it  for  the  benetit  of  his  principal.  Therefore,  if 
a  man  act  for  both  parties,  what  he  recieves  from  one  party 
is  for  the  benefit  of  the  •other  party  who  is  his  principal. 
This  rule  is  laid  down  in  the  case  of  Raisin  vs.  Clark,  41 
Maryland  Reports.  In  that  case  the  appellant  was  a  real 
estate  broker,  and  was  employed  by  Mr.  Cooper  to  sell  his 
farm  for  him  in  Baltimore  county.  As  Cooper's  agent  he 
advertised  the  farm  for  sale,  and  the  appellee,  seeing  the 
advertisement,  called  upon  him  and  proposed  to  exchange  a 
house  she  owned  in  the  city  for  the  farm,  and  the  exchange 
was  eftected.  Cooper  paid  the  appellant  the  usual  commis- 
sion of  two  and  a  half  per  cent.,  and  in  the  action  he  sought 
to  recover  like  commissions  from  the  appellee.  The  "ques- 
tion presented  for  the  determination  of  the  court  was 
whether  an  agreement  for  such  double  commissions,  if  made, 
could  be  enforced  by  the  agent  by  an  action  in  that  behalf- 
In  this  state  of  facts,  could  he  lawfully  become  the  agent  of 
the  party  by  whom  the  farm  was  purchased  by  way  of  ex- 
change of  property?  The  court  say  :  "In  our  opinion  it  is 
very  clear  he  could  not.  It  is  a  general  rule  that  a  party 
cannot,  in  any  agency  of  this  kind,  act  as  agent  or  broker 
for  both  vendor  and  vendee  in  respect  to  the  same  transac- 
tion, because  in  such  case  there  is  a  necessary  conflict  be- 
tween his  interest  and  his  duty.  The  vendor,  in  the  em- 
ployment of  an  agent  to  sell  his  property,  bargains  for  the 
disinterested  skill,  diligence  and  zeal  of  the  agent  for  his  own 
exclusive  benefit.  It  is  a  confidence  necessarily  reposed  in 
the  agent  that  he  will  act  with  a  sole  regard  to  the  interest 
of  the  principal,  as  far  as  he  lawfully  may.    The  seller  of  an 
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estate  is  presumed  to  be  desirous  of  selling  it  at  as  high  a 
price  as  can  fairly  be  obtained  for  it,  and  the  purchaser  is 
equally  presumed  to  desire  to  purchase  it  for  as  low  a  price 
as  he  may.  The  interests  of  the  two  are  in  conflict.  Emptor 
emit  quam  minimo  potest,  venditor  vendit  quam  mazimo  potest. 
But  if  the  same  party  be  allowed  to  act  as  agent  for  both, 
it  becomes  his  interest  to  have  this  maxim  reversed,  or  at 
least  to  sacrifice  the  interests  of  one  or  both  of  his  princi- 
pals in  order  to  advance  his  own,  by  receiving  double  com- 
missions. Hence,  the  law  will  not  permit  an  agent  of  the 
vendor,  w'hilst  that  employment  continues,  to  assume  the 
essentially  inconsistent  and  repugnant  relation  of  agent  for 
the  purchaser.  Indeed,  it  may  be  laid  down  as  a  general 
principle  that  in  all  cases  in  which  a  person  is  either  ac- 
tually or  constructively  an  agent  for  other  persons,  all  profits 
and  advantages  made  by  him  in  the  business,  beyond  his 
ordinary  compensation,  are  to  be  for  the  benefit  of  his  em- 
ployer. •  *  *  In  the  case  before  us  the  appellant  testi- 
fied that  he  informed  Cooper  that  the  appellee  was  to  pay 
him  commissions  if  the  exchange  was  made.  This  would 
probably  prevent  a  recovery  from  him  by  Cooper  of  such 
comriiissions  in  case  they  had  actually  been  paid  by  the  ap- 
pellee, but  it  does  not  follow  from  this  that  he  can  enforce 
the  contract  against  the  appellee  and  compel  her  to  pay  them. 
The  rule  to  which  we  have  adverted  forbids  the  court  to  en- 
tertain an  action  founded  upon  such  a  contract.  Nor  does 
it  prevent  the  application  of  the  rule,  that  this  was  an  ex- 
change of  properties  and  not  a  sale  of  the  farm  for  money. 
The  reasons  upon  which  the  sale  is  founded  apply  with  equal 
force,  whether  money,  or  property  at  an  ascertained  value, 
be  received  by  the  vendor  for  the  property  he  parts  with. 
It  is,  perhaps,  possible  for  the  same  agent  to  serve  both  parties 
to  such  a  transaction  honestly  and  truthfully,  but  it  is  very 
difficult  to  do  so,  and  the  temptation  to  do  otherwise  is  so 
strong  that  the  law  has  wisely  interposed  a  positive  pro- 
hibition to  every  such  attempt." 

That  ruling  would  apply  to  the  present  case.     The  defend- 
ant employed  Bates  and  Ryon  for  the  purpose  of  making  an 
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exchange  of  his  property.  He  was  then  principal ;  they 
were  his  agents  according  to  the  rule ;  the  $250  received 
from  Carpenter  by  the  plaintiffs  enures  to  the  benefit  of  the 
defendant  who  employed  them,  and  although  it  seems  an 
inaccuracy  at  first  blush  to  claim  this  by  way  of  set-off, 
yet  it  is  correct  because  it  is  the  money  of  the  defendant 
which  was  received  by  the  plaintiffs.  We  think  the  judge 
below  ought  to  have  instructed  the  jury  on  the  facts  shown, 
if  believed  by  them,  tnat  the  plaintiffs  were  not  entitled  to 
recover.     A  new  trial  is  therefore  granted. 


R.  T.  Merrick  and  Thomas  J.  Durant 

vs, 

De  Witt  C.  Giddings. 

Law.    No.  18,066. 

Decided  April  28. 1S79. 

A  member  of  Con|p*e8S  of  the  United  States  is  at  all  times  as  liable  to  ser- 
vice of  process,  as  any  other  individual,  except  that  during  his 
attendance  on  the  sessions  of  Congress,  and  in  going  and  returning, 
he  is  privileged  from  arrest  in  any  private  suit  or  action. 

The  Case  is  stated  in  the  opinion. 

John  Sblden  for  plaintiffs. 

Db  Witt  C.  Giddings,  P.  P. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

This  is  an  action  for  an  alleged  violation  of  a  personal 
contract. 

The  defendant,  at  the  time  the  action  was  brought,  and 
when  he  was  served  with  the  summons  requiring  him  to 
appear,  was  a  member  of  the  House  of  Representatives  from 
the  State  of  Texas,  in  attendance  on  its  sessions  in  this  Dis- 
trict. To  the  declaration  of  the  plaintiffs,  the  defendant 
filed  a  plea  to  the  jurisdiction  of  the  court,  claiming  that,  by 
reason  of  his  privilege  as  such  member  in  attendance,  he  was 
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exempt  from  liability  to  service  of  the  process  in  the  action  ; 

and  to  that  plea,  the  plaintiffs  filed  a  demurrer  for  insuf- 

/^ficiency  in  law.    The  issue  so  made  is  one  to  be  decided 

I  according  to  the  Constitution  of  the  CTnited  States  and  the 

»  parliamentary  law. 

The  hardship  of  requiring  the  defendant  to  have  the  case 
tried  in  this  jurisdiction,  which  was  dwelt  upon  with  so 
much  earnestness  by  counsel,  is  a  consideration  which  we 
are  obliged  to  disregard,  as  one  not  involved  in  the  issue 
which  has  been  made  up  for  our  decision.  It  may  be 
remarked,  however,  that  in  respect  to  the  matter  of  incon- 
venience, the  parties  were  originally  on  an  equal  footing. 
It  would  probably  be  quite  as  great  an  inconvenience  that 
the  plaintiffs  should  be  obliged  to  resort  to  the  courts  of 
Texas  to  seek  their  remedy,  as  it  is  now  for  the  defendant 
to  make  his  defence  in  this  District.  In  most  cases,  indeed, 
the  inconvenience  of  the  plaintiff  would  be  greater  than 
that  of  the  defendant  under  such  circumstances,  for  the 
reason  that  his  is  always  the  most  difficult  undertaking.  A 
rule  which  would  oblige  every  plaintiff  to  resort  to  the 
courts  of  the  defendant's  jurisdiction,  in  order  to  seek  redress 
for  violation  of  contract,  would  give  encouragement  to  bad 
faith,  impair  commercial  credit,  and  be  a  mischievous  policy. 

We  now  return  to  the  consideration  of  the  issue  in  the 
cause. 

The  Constitution  of  the  United  States  declares  as  follows  : 
"The  Senators  and  Representatives  shall,  in  all  cases  except 
treason,  felony,  and  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  on  the  sessions  of  their  respec- 
tive houses,  and  in  going  to  and  returning  from  the  same.'* 
Art.  1,  Sec.  6. 

To  any  mind  not  fettered  by  authority,  the  meaning  of 
this  language  could  hardly  be  doubtful.  The  natural  and 
plain  interpretation  would  be  that  the  privilege  of  exemption 
from  arrest  does  not  include  exemption  from  citation  or 
summons. 

It  is  said,  however,  that  the  law  is  not  to  be  interpreted 
according  to  the  reason  of  the  unlearned,  but  according  to 
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the  artificial  reason  of  tlie  judges  and  others  learned  in  the 
law,  by  whose  authority  the  decisions  of  courts  ought  to  be 
controlled.  And  in  general,  this  is  a  wise  and  necessary 
rule,  for  were  it  difterent,  the  administration  of  justice,  by 
judicial  tribunals,  would  become  unsteady  and  capricious, 
and  no  one  could  be  assured  of  his  rights  of  either  person 
or  property. 

The  reasons  given  by  its  supporters  for  this  claim  of  privi- 
lege on  behalf  of  Senators  and  Members  of  the  House  of 
Representatives  of  exemption  from  the  service  of  even  a 
summons,  during  the  period  of  attendance  on  the  sessions  of 
Congress,  and  eundo  et  redeundo,  are  said  to  be  found  in  the 
interpretation  which  has  been  given  to  the  parliamentary 
law  of  England,  and  thence  engrafted  upon  the  Constitution 
of  the  CTnited  States.     In  the  courtly  phrase  of  Blackstone, 
the  privileges  of  Parliament  are  "  very  large  and  indefinite," 
and  ''  the  dignity  and  independence  of  the  two  houses  are 
in  a  great  measure  preserved'  by  keeping  their  privileges 
indefinite;"  and  "the  maxims  upon  which  they  proceed, 
together  with  the  mode  of  proceeding,  rest  entirely  in  the 
breast  of  the  Parliament  itself,  and  are  not  defined  and  ascer- 
tained by  any  particular  stated  laws."     Coke  had  previously 
laid  down  this  doctrine  in  terms  equally  latitudinous.    Any- 
thing which  might  "  molest "  the  member  during  his  term 
of  exemption  was  construed  to  be  a  breach  of  privilege.     He 
was  not  only  privileged  from  arrest  or  summons  at  the  suit 
of  a  citizen  ;  but  any  citizen  who  should  do  an  act  calculated 
to  "  molest "  the  member,  so  as  to  put  him  to  the  trouble  of 
suing  the  citizen,  was  likewise  held  to  be  guilty  of  a  breach 
of  privilege.     Abundant  cases  can  be  found  in  the  journals 
where  persons  have  been  committed  to  prison  for  entering 
on  the  estates  of  members,  carrying  away  timber,  lopping 
trees,  digging  coal,  fishing  in  their  waters,  &c.    Their  ser- 
vants, and  even  their  tenants,  if  the  trespass  were  such  as  to 
affect   the  landlord's  property,  had  the  same  protection. 
Hallam's  Con.  History,  ch.  16.     Such  was  the  unparalleled 
immunity  of  membera  by  the  parliamentary  law  as  inter- 
preted by  themselves  and  supported  by  the  opinions  of  some 
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coartly  judges  of  those  times.  Not  all  the  courts  or  law- 
yers, however,  were  so  forgetful  of  their  loyalty  to  the 
principles  of  liberty  and  justice  as  to  acknowledge  the  right 
of  such  pretensions.  Lord  Ch.  J.  Holt  laid  down  a  very 
different  doctrine  :  "The  authority  of  Parliament,"  said  he, 
"  is  from  the  law,  and  as  it  is  circumscribed  by  law,  so  it 
may  be  exceeded,  and  if  they  do  exceed  those  legal  bounds 
and  authority,  their  acts  are  wrongful  and  cannot  be  justified 
any  more  than  the  acts  of  private  men."  Regina  vs.  Paty, 
2  Salk.,  504  ;  2  Ld.  Raym.,  1114  ;  See  Notes  to  1  Cooley's 
Bl.,  p.  164. 

Even  as  early  as  the  reign  of  Edward  IV,  in  the  case  of 
Doune  v.  Welsh,  the  question  being  whether  a  privileged 
person  was  liable  to  be  impleaded  in  the  court  of  exchequer 
at  the  suit  of  a  citizen,  it  was  held  that  the  privilege  from 
arrest  during  the  session  of  Parliament  did  not  protect  him 
from  being  impleaded,  but  only  that  he  should  not  be  arrested. 
And  this  decision  was  made  by  the  barons  of  that  court  after 
consulting  with  the  judges  of  both  the  other  courts  and  was 
unanimous. 

The  decision  was  repeated  by  the  same  court  in  Ryver  vs. 
Cosins,  which  came  before  it  shortly  afterwards.  The  judg- 
ment was  as  follows  in  both  cases:  ^^ratione  alicujus  trans- 
gressionis  debiti,  compuii,  convenlioniSy  contractus  eujuscumque^ 
dum  sic  in  Parliamenio  regis  morentur,  capi  aid  arrestariy  non 
debent;  sed  nullum-  hujusmodi  consuetudineniy  fore  quod  quin 
implaciiari  debent  prout  in  breve  illo  supponitur.^^  See  Dwarris 
on  St.,  146. 

Again,  the  same  question  was  made  in  the  celebrated  case 
of  Benyon  vs.  Evelyn,  in  the  Court  of  King's  Bench  in  the 
time  of  Charles  11,  and  it  was  held  that  "  it  is  lawful  to  sue 
out  an  original  against  a  member  of  the  House  of  Commons 
although  Parliament  is  sitting.  The  opinion  of  the  court 
in  this  case  was  pronounced  by  Sir  Orlando  Bridgman,  the 
Chief  Justice,  and  Lord  Campbell  says  "  was  his  most  cele- 
brated judgment,  and  endeared  his  memory  to  the  enemies 
of  parliamentary  privilege." 

In  this  opinion  it  was,  that  the  chief  justice  assailed,  with 


Merrick  v.  Giddings.  59 

60  much  vigor,  the  authority  of  Lord  Coke  for  the  contrary 
doctrine  contained  in  a  brief  commentary  made  by  the  latter 
in  his  treatise  on  the  High  Court  of  Parliament,  (4  Inst., 
24),  on  a  report  of  an  old  case  in  the  Year  Books,  decided 
in  the  reign  of  Edward  I.  Of  this  treatise  the  chief  justice 
said  it  was  "posthumous,"  "abounding  in  miserable  mis- 
takes" and  a  "multitude  of  errors."  The  whole  of  Coke's 
commentary,  on  the  subject  referred  to,  is  in  these  w^ords  : 
"And  yet  the  serving  of  the  citation  did  not  arrest  or  re- 
strain his.  body,  and  the  same  privilege  holdeth  in  case  of 
subpoena."  Amongst  the  lawyers,  this  brief  opinion  of  Coke 
had  given  weight  to  the  doctrine  that  members  of  the  House 
of  Commons  were  not  subject  to  suit  or  summons  of  any  kind 
in  a  civil  proceeding,  during  the  sessions  of  Parliament.  His 
authority,  great  as  it  is,  and  deserves  to  be,  can  hardly  be 
regarded  as  sufficient  to  counterbalance  the  decisions  made 
by  the  court  of  exchequer,  after  consultation  with  all  the 
judges  of  the  other  courts  and  the  decision  in  Benyon  vs. 
Evelyn,  made  by  the  highest  court  of  England. 

Prynne,  also,  in  his  Animadversions  on  the  4th  Institutes, 
and  Lord  Ellenborough,  in  Burdett  vs.  Abbott,  14  East.,  1, 
express  the  opinion  that  the  two  cases  from  which  Coke  pro- 
fessed to  derive  his  doctrine,  had  no  reference  whatever  to 
the  privileges  of  l^arliaraent ;  and  these  opinions  are  rein- 
forced by  the  opinion  of  Mr.  Dwarris,  in  his  work  on  Stat- 
utes, p.  141.  Hatzell,  also,  says, "  This  record  does  not  appear 
to  me  to  warrant  the  conclusion  Sir  Edward  Coke  draws  from 
it,  that  the  same  privilege  holdeth  in  case  of  subpoena  or 
other  process  out  of  any  court  of  chancery."     Prec,  p.  6. 

We  have  now  seen  that  by  the  parlimentary  law  as  ex- 
pounded by  the  Parliament  itself,  by  Sir  Edward  Coke,  and 
Mr.  Justice  Blackstone,  following  these  authorities,  the  priv- 
ilege of  a  member  of  the  House  of  Commons  exempted  such 
member,  not  only  from  arrest  and  summons  during  the  ses- 
sion of  Parliament,  and  eundo  et  redeundoy  but  also  prohibited 
every  body  else  from  doing  acts  which  might  molest  the 
member  or  put  him  to  the  trouble  of  instituting  an  action 
in  court  against  such  person,  and  that  the  privileges  of  mem- 
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bers  of  Parliament  were  unlimited,  except  by  the  arbitrary 
will  of  the  respective  houses  themselves.  Such  doctrine  as 
that  is  intolerable  in  any  government,  except  a  despotism. 

The  courts,  however,  to  their  honor  have,  in  this  as  in 
other  instances,  with,  to  be  sure,  occasional  examples  of  de- 
viation from  the  true  doctrines,  maintained  and  protected 
the  living  and  essential  principles  of  law  and  liberty,  until 
at  this  day  the  law  for  which  Holt  contended,  when  he  was 
in  a  minority  of  one  to  eleven  amongst  the  judges,  has  be- 
came the  established  law  of  the  English  courts;  and  the 
rights  of  the  citizens  will  be  protected  in  opposition  to  an 
express  order  of  either  House  of  Parliament.  Stockdale  vs. 
Hansard,  7  C.  &  P.,  787  ;  9  Ad.  4  EI.,  I  and  II  lb.,  268 ; 
May's  Con.  History,  C.  9. 

In  this  case  of  Stockdale  i;^.  Hansard,  Lord  Chief  Justice 
^Denman  said:  "The  proceedings  of  Parliament  would  be 
liable  to  continual  interruption,  at  the  pleasure  of  individ- 
uals, if  every  one  who  claimed  to  be  a  crediter  could  restrain 
the  liberty  of  the  members.  In  early  times  their  very  horses 
and  servants  might  require  protection  from  seizure,  under 
I  legal  process,  as  necessary  to  secure  their  own  attendance ; 
but  when  the  privilege  was  strained  to  the  intolerable  length 
of  preventing  the  service  of  legal  process,  or  the  progress  of 
a  cause  once  commenced  against  any  member,  or  of  threaten- 
ing any  who  should  commit  the  smallest  trespass  upon  a 
member's  land,  though  in  the  assertion  of  a  clear  right,  as 
breaches  of  the  privilege  of  Parliament — these  monstrous 
abuses  might  have  called  for  the  interference  of  the  law,  and 
compelled  the  courts  of  justice  to  take  a  part." 

At  the  date  of  the  formation  of  our  Constitution,  how- 
ever, every  ground  of  controversy  as  respects  this  subject 
had  been  removed  by  an  act  of  Parliament,  which  was  passed 
seventeen  years  before  (10th  George  IH,  ch.  60),  which  de- 
clared: 

'^  Sec.  1.  Any  person  may  at  any  time,  commence  and  pros- 
ecute any  action  or  suit  in  any  court  of  record,  or  court  of 
equity,  or  of  admiralty,  and  in  all  causes  matrimonial  and 
testamentary,  against  any  Peer  or  Lord  of  Parliament  of 
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Great  Britaiu,  or  against  any  of  the  knights,  citizens  or  bur- 
gesses, &;c.,for  the  time  being,  or  against  any  of  their  menial 
or  any  other  servants,  or  any  other  persons  entitled  to  the 
privilege  of  Parliament ;  and  no  such  action,  suit  or  other 
process  or  proceeding  thereupon,  shall  at  any  time  be  im- 
peached, stayed  or  delayed  by  or  under  any  color,  or  pretence 
of  any  privilege  of  Parliament. 

<'6eo.  2.  But  nothing  in  this  act  shall  extend  to  subject 
the  person  of  any  of  the  knights,  citizens  and  burgesses,  mem- 
bers of  the  House  of  Commons  for  the  time  being,  to  be 
arrested  or  imprisoned  upon  any  such  suit  or  proceeding." 

This  act  settled  all  controversy,  and  declared  that  the 
peers  as  well  as  members  af  the  House  of  Commons  were 
amenable  to  suit  as  other  persons  at  any  tinie,  except  only 
that  in  civil  proceedings  their  persons  should  be  exempt  from 
arrest.  Our  Constitution  was  signed  in  1787,  and  was 
framed  by  men  who  could  not  have  been  ignorant  of  that 
act  of  Parliament.  It  is  impossible  to  believe  that  they  in- 
tended that  the  members  of  the  Congress  of  the  United 
States  should  have  a  greater  extent  of  privilege  in  this  mat- 
ter, than  belonged  at  that  time  to  the  Peers  of  Great  Britain. 
It  is  well  known  that  the  current  of  public  sentimetit  in  this 
country,  was  altogether  in  the  opposite  direction  at  that 
period  of  our  history.  From  that  day  to  the  present,  neither 
the  Senate  nor  the  House  of  Representatives  has  ever 
asserted  such  a  claim  in  behalf  of  its  members. 

The  contrary  doctrine  is  laid  down  in  Jefterson's  Manual, 
section  8d,  and  in  Story  on  the  Constitution,  sections  859, 
860  and  868,  Mr.  Jeflferson  says,  "  It  was  probably  from 
this  view  of  the  encroaching  character  of  privilege,  that  the 
fraraers  of  our  Constitution,  in  their  care  that  the  law  shall 
bind  equally  on  all,  and  especially  that  those  who  make  them 
shall  not  exempt  themselves  from  their  operation,  have  only 
privileged  Senators  and  Representatives  themselves  from 
the  single  act  of  *  arrest  in  all  cases  except  treason,  felony 
and  breach  of  the  peace,  during  their  attendance  at  the  ses- 
sions of  their  respective  houses,  and  in  going  to  and  return- 
ing from  the  same.'" 
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Mr.  Jefterson  further  says,  *^This  privilege  from  arrest, 
privileges  of  course  against  all  process,  the  disobedience  of 
which  is  punishable  by  attachment  of  the  person,  as  a  sw6- 
posna  ad  respondendum,  or  tesiijicandum^  or  a  sumnions  on  a 
jury  ;  and  with  reason  because  a  member  has  superior  duties 
to  perform  in  another  place." 

And  yet  in  Burr's  trial,  Chief  Justice  Marshall,  after  full 
argument  of  the  question  by  able  counsel  and  time  taken 
for  consideration,  directed  a  subpoma  duc&s  tecum  to  be  issued 
to  the  President  of  the  United  States.  (Bee  proceedings 
of  June  18,1807.) 

In  Cooley  on  Constitutional  Limitations,  the  same  doc- 
trine is  laid  down  as  follows:  "By  common  parliamentary 
law,  the  members  of  the  legislature  are  privileged  from  arrest 
on  civil  process  during  the  session  of  that  body,  and  for  a 
reasonable  time  before  and  after  to  enable  them  to  go  and 
return  from  the  same.  By  the  constitutions  of  some  of  the 
States,  this  privilege  has  been  enlarged,  so  as  to  exempt  the 
persons  of  legislators  from  any  service  of  civil  process,  and 
in  others  their  estates  are  exempt  from  attachment  for  some 
prescribed  period."  S.  P.  in  Gentry  vs.  Griffith,  27  Texas 
R.,  461,  and  in  Case  1*5.  Rorabacker,  15  Mich.,  587. 

On  the  other  hand,  it  is  not  to  be  denied,  that  a  contrary 
doctrine  has  been  held  by  courts  in  one  or  two  cases,  and 
declared  by  the  obiter  dicta  of  several  eminent  judges  in  other 
cases. 

The  leading  authority  on  that  side  of  the  question,  and 
the  source  which  has  supplied  the  authority  in  this  country 
for  all  the  dicta  of  that  kind  which  we  find  in  the  books,  is 
the  case  of  Bolton  vs.  Martin,  1  Dall.,  296.  The  defendant 
in  that  case  was  a  member  of  the  convention  which  had  been 
called  by  the  State  of  Pennsylvania,  and  was  sitting  in  1788 
to  consider  the  subject  of  adopting  or  rejecting  the  Consti- 
tution of  the  United  States,  and  was  served  with  a  sum- 
mons in  a  civil  action.  At  that  time  the  people  of  that 
State  were  living  under  their  constitution  of  1776,  which 
was  silent  on  the  subject  of  privilege.  The  Constitution  of 
the  United  States  had  not  yet  been  adopted,  and  if  it  had 
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been  adopted,  would  not  have  been  law  for  such  a  case, 
arising  under  and  to  be  determined  according  to  the  law  of 
the  State. 

Judge  Shippen  set  aside  the  service  of  the  summons  on 
the  ground  that,  according  to  the  general  parliamentary 
law,  the  defendant  was  not  subject  to  process  of  any  kind 
whilst  in  attendance  upon  the  convention,  and  as  authority 
for  such  being  the  parliamentary  law,  cited  the  following 
passage  from  Blackstone's  Commentaries  :  "  Neither  can  any 
member  of  either  house  be  arrested  or  taken  into  custody,  or 
served  with  any  process^  without  a  breach  of  the  privilege  of 
parliament." 

As  has  been  said  before,  this  decision  was  made  in  the 
year  1788.    At  that  time  seven,  perhaps  eight,  editions  of 
Blackstone's  Commentaries  had  been  issued.    The  two  first 
editions  were  issued  prior  to  the  year  1770;  the  first  was 
issued  in  1765  from  the  Clarendon  J^ress,  Oxford.     So,  also, 
was  the  second.    Both  of  these  contain  the  passage  as  cited 
by  Judge  Shippen  and  quoted  above  ;  but  after  the  passage 
by  Parliament  of  the  act  of  10th  of  George  III,  ch.  50,  in 
the  year  1770,  Mr.  Justice  Blackstone  with  his  own  hand 
struck  out  that  passage,  and  changed  its  reading  to  the 
present  form,  which  is  as  follows :  "  Neither  can  any  hiember 
of  either  house  be  arrested  and  taken  into  custody,  unless 
for  some  indictable  ofl:ence,  without  a  breach  of  the  privilege 
of  Parliament,"  omitting  the  words,  "  or  served  with  any  pro- 
cesSy^  on  which  Chief  Justice  Shippen  relied  for  his  decision 
in  Bolton  ts.  Martin,  eighteen  years  after  the  change  had 
been  made,  and  after  numerous  large  editions  of  the  work 
with  the  passage  correcled,  had  been  given  to  the  world. 
Nor  was  this  the  whole  of  the  change  made  by  the  eminent 
commentator  at  that  time,  for  immediately  succeeding  the 
sentence  on  which  we  have  been  remarking,  he  inserted  an 
additional  paragraph  which  is  too  long  to  quote,  but  which 
contains  these  two  sentences:    "But   all  other  privileges 
which  derogate  from  the  common  law  in  matters  of  civil 
right  are  now  at  an  end,  save  only  as  to  the  freedom  of  the 
member's  person  f  and,  "as  to  all  other  privileges  which 
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obstruct  the  ordinary  course  of  justice,  they  were  restrained 
by  the  statute,  12th  William  III,  ch.  8 ;  2  and  8  of  Ann.,  ch. 
18,  and  11th  George  11,  ch.  24,  and  are  now  totally  abolished 
by  statute  10th  George  in,  ch.  50,  which  enacts  that  any 
suit  may  at  any  time  be  brought  against  any  peer  or  member 
of  Parliament,  their  servants  or  any  other  person  entitled  to 
privilege  of  Parliament,  which  shall  not  be  impeached  or  de- 
layed by  pretence  of  any  such  privilege,  except  that  a  mem- 
ber of  the  House  of  Commons  shall  not,  thereby,  be  subjected 
to  any  arrest  or  imprisonment." 

Of  course  it  requires  no  argument  to  prove  that  no  privi- 
lege of  Parliament  could  exist  contrary  to  an  express  act  of 
Parliament.  It  is  but  a  reasonable  exercise  of  charity,  how- 
ever, to  presume  that  Ch.  J.  Shippen,  in  making  up  his 
decision  in  that  csise,  relied  upon  a  copy  from  one  of  the 
early  editions  of  the  Commentaries  which  he  had  probably 
studied  in  his  youth  and  believed  to  be  as  unchanged  and 
unchangeable  as  the  Koran. 

This  decision  was  followed  two  years  afterwards  by  a 
dictum  of  the  Supreme  Court  of  Pennsylvania  to  the  same 
general  eftect,  in  Qeiger's  Lessee  vs.  Irvin,  4  Dall.,  107. 
The  question  was  not  made  in,  nor  did  it  belong  to  the  case, 
but  the  court  there  says,  "A  member  of  the  general  assembly 
is,  undoubtedly,  privileged  from  arrest,  summons,  citation  or 
other  civil  process,  during  bis  attendance  on  the  public  busi- 
ness confided  to  him."  As  to  the  question  at  issue  in  that 
case,  the  decision  was  clearly  erroneous,  and  in  Nones  vs. 
Edsall,  1  Well,  jr.,  189,  Mr.  Justice  Grier  said,  "it  was  not 
law,"  but  by  an  obiter  dictum  of  his  own,  adopted  the  obiter 
dictum  of  the  Supreme  Court  of  Pennsylvania,  in  the  case 
which  he  was  then  overruling. 

All  of  us,  perhaps,  who  have  had  much  experience  at  the 
bar  or  on  the  bench,  have  felt,  on  many  occasions,  of  how 
little  worth  are  oJB-hand  expressions  of  opinion  in  regard  to 
subjects  which  are  not  involved  in  the  issues  to  be  decided, 
uttered  without  having  heard  them  regularly  argued,  and 
without  examination  of  authorities  or  deliberate  considera- 
tion.   In  consequence,  also,  of  the  pressure  of  business  or  for 
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Other  argent  reasons,  jadges  have  not  always  the  leisare  to 
reduce  their  opinions  to  writing,  bat  what  they  say  is  taken 
down  by  a  reporter  and  often  not  sabmitted  to  him  for  re* 
vision  afterwards.  In  this  way  his  meaning  is  often  not 
apprehended  by  the  reporter,  or  the  reporter  may  not  dis- 
criminate wisely,  and  so  observations  which  may  fall  from 
the  jadge  in  the  warmth  of  discassion,  not  belonging  to  the 
case,  and  which  were  not  designed  to  go  into  the  opinion, 
find  their  way  into  printed  books  and  so  receive  carrency 
and  are  afterwards  quoted  as  authority,  where  nothing  better 
can  be  found.  It  often  happens,  also,  that  the  opinion,  as 
applied  to  the  case  in  which  it  was  given,  is  perfectly  correct 
but  is  expressed  in  ternis  so  general  as  to  apply  to  other 
cases  of  a  diflerent  character  and  as  to  these  be  altogether 
unsound. 

Another  opinion  which  abounds  with  obiter  dicta  of  the- 
most  palpable  description  in  regard  to  this  question  of  privi- 
lege, is  that  of  Lyell  vs.  Goodwin,  4  McLean,  29.  The  point 
decided,  and  the  only  point  belonging  to  the  case,  was  that 
a  judge  setting  out  on  his  circuit  in  performance  of  his  offi-^ 
ciai  duties  is  not  liable  to  be  served  with  either  a  capias  or  iv 
summons.  The  learned  judge,  (not  Mr.  Justice  McLean,) 
likens  his  case  to  that  of  a  member  of  the  British  Parlia- 
ment, refers  to  the  decision  of  Chief  Justice  Shippen,  in  the 
case  we  have  examined,  quotes  from  the  old  edition  of 
Blackstone,  which  had  misled  the  chief  justice,  as  though 
the  book  were  before  him,  although  it  is  safe  to  presume 
that  he  had  never  seen  any  copy  of  Blackstone  which  con- 
tained the  passage  which  he  professes  to  quote.  The  whole 
opinion  is  so  abundant  with  exaggerated  notions  about  par- 
liamentary privilege,  expressed  ip  corresponding  rhetoric, 
that  we  feel  no  inclination  to  consider  it  further.  The  de- 
cision was  doubtless  right,  but  the  opinion  is  not  authority 
for  the  question  we  have  been  discussing. 

The  case  of  Junean  Bank  vs.  McSpedden,  6  Bissell,  C.  C. 

S.,  64,  involved  a  question  whether  a  suitor,  in  attendance 

at  court,  was  priviledged  from  service  of  a  summons  in  a 

t&fierent  action,  and  the  service  waa  set  aside.     In  the 

» 
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opinion,  Mr.  Justice  Miller  said:  "In  England  the  privilege* 
from  arrest  has  always  been  construed  to  include  the  service 
of  a  summons  ;  so  in  this  country  from  a  very  early  period."' 
The  remark  is  certainly  correct,  as  applied  to  that  case,  but 
is  not  authority,  nor  was  it  intended  by  that  learned  and 
able  jurist  to  be  authority,  for  any  other  case  of  a  different 
character.  The  law  which  protects  suitors  and  witnesses 
from  service  of  legal  process  during  their  attendance  on 
courts  and  in  coming  and  returning,  is  the  creation  of  the 
<5ourts  themselves  and  grew  out  of  the  necessity  of  having 
the  administration  of  justice  conducted  with  efficiency, 
regularity  and  decency.  At  first,  it  was  made  to  apply  only 
to  casea  of  arrest,  but  it  was  afterwards  extended  to  cases  of 
summons.  The  same  authority  which  made  the  law,  was 
competent  to  extend  it.  But  should  Congress  enact  a  law 
for  this  district,  declaring  that  suitors  and  witnesses  shall  in 
all  cases^  except  treason,  felony  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  on  the  ses- 
sions of  the  courts  and  in  going  to  and  returning  from  the 
«ame,  no  one  will  say  that  this  would  include  also  a  privilege 
from  summons.  It  is  a  reasonable  rule  in  the  construction 
of  all  statutes  that  when  a  privilege  is  conferred  its  opera- 
tion will  be  restricted  by  the  terms  of  the  grant.  The  law- 
making power  may  confer  an  additional  grant  of  privilege 
to  the  same  parties,  but  in  that  case  it  could  hardly  be  said 
with  propriety  that  the  sepond  grant  was  included  in  the 
first.  On  the  contrary,  the  privilege  was  extended,  because 
it  had  not  been  previously  enjoyed. 

It  is  probable,  as  we  think,  that  the  inconvenience  which 
may  result  to. members  of  Congress  in  consequence  of  the 
construction  which  we  feel  ourselves  constrained,  by  a  sense 
of  duty,  to  give  to  this  part  of  the  Constitution,  will  be 
found  to  occur  but  rarely,  and  to  be  rather  in  the  idea  than 
in  practice.  The  Constitution  has  been  construed  not  other- 
wise for  nearly  a  hundred  yeart,  and  no  complaint  on  the 
subject  has  been  made  but  in  two  or  three  instances,  and  no 
injury  been  inflicted  in  any. 

On  'the  other  hand^  tberd  are  readonable  grounds  to  believe* 
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that  serioas  injury  might  follow  from  a  different  construc- 
tion of  this  part  of  the  Constitution  as  well  to  the  publio 
interests,  as  to  those  of  private  citizens. 

We  adhere,  therefore,  to  the  doctrine  declared  by  us  in 
the  case  of  McKenna  vs.  Sprague,  which  was  decided  ip 
1868,  and  order  that  the  demurrer  to  the  plea  be  allowed, 
and  that  defendant  have  leave  to  answer  over. 

Note — A  case  occurred  in  this  District  in  the  year  1856,  which  illus- 
trates to  what  a  length  privileged  per^^ons  are  sometimes  dif*posed  to 
^arry  their  pretensions.  A  case  of  homicide  liad  occurred  in  the 
presence  of  the  Durch  Minister,  M.  Dubois.  The  criminal  was  indicted 
and  M.  Dubois*  testimony  was  deemed  necessary  for  the  trial  by  the 
attorney  for  the  Govern meut.  The  minister,  however,  being  privileged, 
an  application  was  made  to  him  through  the  Secretary  of  State,  re- 
questing him  to  appear  at  the  trial  in  court,  and  give  his  testimony. 
But  after  a  consultation  with  the  other  foreign  ministers  then  in  the 
city,  and  by  their  unanimous  advice,  he  declined  to  do  so.  Mr.  Marcy, 
oar  Secretary  of  State,  thereupon,  instructed  oiu*  minister  at  the  Hague 
to  bring  the  subject  to  the  attention  •f  that  government.  This  having 
been  done,  the  Dutch  government  declined  to  authorize  M.  Dubois  to 
appear  in  court  as  a  witness  In  tlie  case,  but  consented  that  lie  might 
give  his  declaration  under  oath  out  of  court,  and  ex  parte.  M.  Dubois, 
In  pursuance  of  this  permission,  then  addressed  a  note  to  Mr.  Marcy, 
•aying  (hat  he  was  authorized  by  liis  government  to  malce  his  statement 
of  what  he  had  seen  and  heard  on  the  occasion,  nnder  oath,  but  at  the 
Department  of  State,  adding  these  words:  ^^It  Is  understood  that  on 
such  occasion  no  mention  is  to  be  made  of  a  cross-examination,  to  which 
I  could  not  subject  myself.'* 

Of  course  his  declaration  was  not  taken,  as  It  could  not  have  been 
admitted  as  testimony  at  the  trlnl.  See  Executive  Doc.  Senate,  No. 
)I,  dd  Sess.,  34th  Congress.    A.  Mo  A. 
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Law.    Ko.  15,515. 

DMld«d  llaj  ae,  1I70, 

1.  It  is  irregular  to  bring  a  cause  to  the  OenenU  Term  on  a  bill  of  excep- 
tions and  a  separate  case  embracing  all  the  evidence*  When  there  Is 
an  appeal  from  an  order  overrnling  a  motion  for  a  new  trial  on  the 
ground  of  insufficient  evidence  or  excessive  damages,  a  case  may  then 
be  made,  and  in  order  to  obtain  the  ruling  of  this  court  upon  a  ques- 
tion of  law,  the  exceptions  should  be  embodied  in  the  case. 

S.  The  plaintiffs  agreed  to  do  all  the  work  in  sweeping  and  keeping 
dean  the  cities  of  Washington  and  G^rgetown,  and  all  payments 
were  to  be  made  monthly  upon  accounts  sworn  to  by  the  contractors 
and  upon  the  monthly  certificate  of  the  superintendent  of  streets.  It 
was  held  erroneous  to  instruct  the  Jury  that  the  plaintiffs  could  re* 
•cover  without  such  statements  and  certitleates,  or  at  least  excusing 

<  their  non-production.  Heldy  also,  that  this  condition  was  not  waived 
because  the  District  had  previously  made  some  payments  without 
them. 

STATEMENT.  OF  THE  0A8E. 

This  suit  is  bi*oaght  by  plaintiff  against  the  District  of 
Oolumbia  to  recover  balance  alleged  to  be  due  on  a  contract 
for  sweeping  the  alleys  of  the  cities  of  Washington  and 
Georgetown,  from  March  10, 1874,  to  March  10, 1876.  The 
contract  reads,  ''all  paved  alleys  are  to  be  swept  and  cleaned 
once  in  every  two  (2)  weeks,  and  all  improved  or  graded  but 
unpaved  alleys  to  be  swept  and  cleaned  once  in  every  three 
(8)  weeks  during  the  period  over  which  this  contract  shall 
-extrnd,"  &c. 

"And  it  is  further  agreed  that  payments  shall  be  made  by 
the  duly  authorized  financial  agent  of  the  said  party  of  the 
first  part,  on  the  monthly  statement  of  the  superintendent 
of  streets  of  said  Board  of  Public  Works  aforesaid,  or  the 
oflii  er  or  agent  duly  authorized  to  superintend  and  inspect 
the  said  work  as  aforesaid  ;  and  it  is  expressly  agreed  that 
no  money  shall  become  due  and  payable  under  this  contract 
except  upon  the  certificate  of  said  superintendent  of  streets, 
or  the  said  officer  or  agent  duly  authorized  to  superintend 
and  inspect  said  work  as  hereinbefore  provided ;  and  the 
said  parties  of  the  second  part  further  agree  that  they  shall 
not  be  entitled  to  demand  or  receive  payment  for  any  por- 
tion of  the  aforesaid  work  except  in  the  manner  set  forth  in 
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this  agreement ;  and  when  each  and  all  of  the  stipnlationi^ 
heretofore  mentioned  are  complied  with,  and  the  said  Buper<> 
intendent  of  streets  shall  have  given  his  certificate  to  that 
effect,  a  final  settlement  shall  be  made  in  writing  between 
the  said  parties,  and  the  whole  amount  found  due  the 
parties  of  the  second  part  under  this  contract  shall  be  paid 
to  them." 

And  the  defendant  agrees  to  ^*  pay  to  the  said  parties  of 
the  second  part  ( plain tifiTs)  as  herein  provided  in  equal 
monthly  payments,  or  sums  upon  the  monthly  accounts, 
sworn  to  by  the  said  parties  of  the  second  part,  and  the 
monthly  certificate  of  the  said  superintendent  of  streets, 
certifying  that  the  work  of  cleaning  and  sweeping  aforesaid 
had  been  done  in  a  manner  entirely  eatisfactor}'  to  him  dur- 
ing the  month  for  which  said  certificate  may  be  issued.'' 

On  the  trial  there  was  a  verdict  in  favor  of  the  pIaintifl:B. 
The  cause  is  now  in  General  Term  upon  a  motion  for  a  new 
trial  on  exceptions  which  are  sufficiently  stated  in  the  opin* 
ion  of  the  court.  A  case  was  also  settled  containing  all  the 
•evidence  given  on  the  trial,  and  a  motion  is  now  made  for  a 
new  trial  on  the  ground  that  the  evidence  is  insufficient  to 
support  the  verdict.  No  motion  on  the  minutes  of  the  jus* 
tice  who  tried  the  case  below  was  made  before  or  since  the 
•case  was  stated. 

8HELLABARGBR  &  WiLSON  and  W  A.  CooE  for  plaintifiis. 
A.  G.  Riddle  and  Francis  Millbr  for  defendant : 
'^The  great  question  here  is,"  as  says  Lord  Kenyon  in  the 
^ase  of  Worsley  vs.  Wood,  6  Term  R.,  718,  "  whether  or  not 
it  was  the  intention  of  these  parties  that  the  certificate 
should  precede  payment."  And  Grose,  J.,  says  in  the  same 
case  :  ''  There  are  no  precise  words  necessary  to  make  either 
a  condition  precedent  or  subsequent,  but  that  question  must 
depend  upon  the  intention  of  the  parties. ^^  Id.,  p.  720.  Now,  if 
words  can  express  intention,  it  was  intended  and  expressly 
agreed  that  the  certificate  of  the  superintendent  of  streets 
and  the  sworn  statement  of  the  plaintiffs  should  be 
the  conditions  on  which  alone  the  plaintiffs  were  entitled  to 
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receive  payment  on  their  work.  But  the  court  expreaisly 
■ruled  that  if  the  work  was  done  the  plaiutiiis  were  entitled 
to  recover,  whether  any  certificate  had  ever  been  made  by 
the  officer  of  the  District  of  Columbia  or  not.  If  this  be  so, 
then,  on  the  second,  fifth  and  sixth  exceptions,. the  defend- 
ant is  entitled  to  a  new  trial.  Thurnell  vs,  Balbirnie,  2  M. 
k  W.,  786,  790 ;  Dermot  vs.  Jones,  2  Wallace,  7  ;  P.  W.  & 
B.  K.  R.  Co.  vs.  Howard,  13  Howard,  839  ;  19  Maine,  843  ; 
Worsley  vs.  Wood,  6  Term  R.,  710  ;  Cook  vs.  Jennings,  7 
Term  R.,  88  ;  Morgan  vs.  Birnie,  9  Bingham,  675,  (28  E.  0. 
L.,  764)  ;  McNeill  vs.  Reid,  9  Bingham,  68  ;  Davison  vs. 
Moore,  8  Douglas,  28,  (26  E.  C.  L.) ;  Milner  r^.  Field,  5 
Exch.,  829. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court  in  sub- 
stance as  follows : 

This  cause  comes  up  in  two  forms — in  the  form  of  a  biU 
^f  exceptions  and  also  a  case.  As  our  organic  act  draws  its 
inspiration  from  the  system  in  vogue  in  New  York,  we  have 
consulted  the  decisions  of  the  courts  of  New  York  with  a  view 
to  deriving  some  light  upon  the  question  of  practice.  We 
have  found  that  the  bringing  up  a  case  upon  two  separate 
papers,  viz.,  a  ease  and  a  bill  of  exceptions,  is  condemned  as 
irregular,  and  it  is  laid  down  by  the  court,  that  the  exceptions 
should  be  embodied  in  the  case  where  one  is  brought  up. 
Section  808  of  the  Revised  Statutes,  taken  from  section  8  of 
the  organic  act,  provides  that : 

'^If  upon  the  trial  of  a  cause,  an  exception  be  taken,  it 
may  be  reduced  to  writing  at  the  time,  or  it  may  be  entered 
on  the  minutes  of  the  justice,  and  afterward  settled  in  such 
manner  as  may  be  provided  by  the  rules  of  the  court,  and 
then  stated  in  writing  in  a  case  or  bill  of  exceptions." 

We  find  by  reference  to  the  New  York  authorities,  also, 
that  as  far  as  the  presentation  of  a  pure  question  of  law  to 
the  court  alone  is  concerned,  a  case  and  a  bill  of  exceptions 
are  substantially  the  same  thing.  It  is  only  when  the  find- 
ings of  fact  are  to  be  reviewed  at  General  term  That  a  C€ae 
difiers  from  a  bill  of  exceptions.    Then  a  motion  for  a  new 
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trial  presenting  simply  questions  of  law  should  be  made  in 
General  Term. 

"The  justice  who  tries  the  cause  may,  in  his  discretion, 
entertain  a  motion  to  be  made  on  his  minutes,  to  set  aside 
a  verdict  and  grant  a  new  trial  upon  exceptions,  or  for  in» 
aofficient  evidence,  or  for  excessive  damages  ;  but  such  mo- 
tion shall  be  made  at  the  same  term  at  which  the  trial  was 
had.  When  such  motion  is  made  and  heard  upon  the  min- 
utes, an  appeal  to  the  General  Term  may  be  taken  from  the 
decision,  in  which  case  a  bill  of  exceptions  or  case  shall  be 
«ettled  in  the  usual  manner." 

Now  when  the  appeal  from  the  order  overruling  this  mo- 
tion is  made  on  the  ground  of  insufficient  evidence  or  ex- 
•cessive  damages,  then  comes  the  time  for  setting  out  the 
evidence  in  the  case,  instead  of  setting  out  the  facts  which 
the  evidence  was  ofiered  to  prove,  which  was  the  old  common 
law  form  of  bills  of  exceptions.  That  is  the  only  way  in 
which  a  motion  for  a  new  trial  for  insufficient  evidence  or 
excessive  damages  can  get  before  the  court  in  General  Term. 
It  must  first  be  made  upon  the  minutes  of  the  court  below. 

lu  this  case  there  was  no  motion,  and  consequently  it  is 
not  properly  before  the  court.  The  questions  then  presented 
for  the  court  here  arise  upon  the  bill  of  exceptions  only. 
This  was  a  declaration  containing  a  count  on  a  special  con- 
tract and  the  common  counts.  The  special  count  set  forth 
a  contract  by  which  the  plaintiffs  agreed  to  "  furnish,  at  their 
own  proper  cost  and  expense,  all  the  necessary  materials  and 
labor,  and  to  do  and  perform  all  work  which  might  be  neces- 
sary in  sweeping  and  cleaning,  and  keeping  clean  the  alleys 
in  the  cities  of  Washington  and  Georgetown;"  and  the 
plaintiff's  aver  that  they  fully  performed  the  work,  but  that 
the  defendant  has  not  paid  for  the  work  done,  and  the  plain- 
tiffs claim  $3,822.21.  The  pleas  amount  to  the  general  issue. 
At  the  trial,  the  contract,  when  it  was  oft'ercd  in  evidence, 
proi^ed  to  contain  certain  conditions  in  regard  to  payments. 
One  was  that  the  payments  should  be  made  on  the  monthly 
eertificate  of  the  superintendent  of  streets  of  the  Board  of 
EaUic  Works  or  the  duly  authorized  inspector,  and  that  no 
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money  shall  become  due  and  payable  except  upon  the  certifi- 
cate of  the  superintendent  of  streets  or  other  duly  author-^ 
i^ed  officer  or  agent.  And  again,  that  payment  shall  be- 
made  upon  monthly  accounts  sworn  to  by  the  parties  of  the- 
second  part,  and  upon  the  monthly  certificate  of  the  street 
superintendent.  Although  there  is  a  plain  variance  between 
the  declaration  and  the  contract,  it  was  not  objected  to  on 
that  account,  and  the  trial  proceeded  as  if  the  pleading 
were  in  due  form. 

After  the  evidence  was  closed,  the  counsel  for  the  defend- 
ant asked  the  court  to  instruct  the  jury  that  '*  under  this- 
contract  it  is  a  condition  precedent  to  the  plaintifiTs'  receiv- 
ing their  pay  on  the  final  settlement,  that  they  shall  have  a 
certificate  in  writing  in  substance  that  the  contract  has  been 
performed  fully,  and  that  they  shall  not  be  entitled  to  their 
compensation  until  that  final  adjustment." 

And  second,  "  It  is  a  condition  precedent  to  these  parties^ 
receiving  their  pay  that  they  shall  put  in  a  sworn  statement 
of  their  having  performed  the  work,  and  that  they  cannot 
recover  in  this  instance  unless  they  have  brought  here  to  the^ 
notice  of  this  court  proof  that  they  made  the  sworn  state- 
ment for  this  last  claim." 

These  were  refused,  and  the  court  instructed  the  jury,  at 
the  instance  of  the  plaintiffs'  counsel : 

"That  if  the  jury  believes  from  the  evidence,  in  the  case- 
that  these  parties  plaintifls  have  performed  the  work  that 
they  stipulated  to  perform,  that  they  are  entitled  to  recover 
the  entire  amount  that  may  remain  unpaid,  whether  any 
certificate  has  ever  been  made  by  the  officers  of  the  District 
of  Columbia  or  not." 

In  the  light  of  the  authorities  that  have  been  cited,  this 
is  erroneous  as  a  general  proposition,  there  being  no  evidence 
that  any  sworn  statement  was  furnished  or  any  certificate 
given  by  the  authorized  inspector  of  the  work  and  no  evi- 
dence tending  to  show  why  that  was  not  the  case. 

But  the  error  is  made  more  emphatic  by  the  next  instruct 
tion  given  by  the  court,  which  was  as  follows : 

^That  this  is  a  contract  to 'pay  $29,900  for  sweeping  theM 
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slleys,  the  paved  ones  a  certain  number  of  times  and  the  aa- 
{Mtved  ones  a  certain  number  of  times  a  month,  and  these 
payments  are  to  be  made  in  equal  monthly  instalments,  and 
if  any  monthly  instalment  remains  unpaid,  or  any  portion 
of  a  monthly  instalment  remains  unpaid,  that  these  parties 
are  entitled  to  recover  it  under  the  evidence  in  this  case." 

So  the  court  completely  took  away  from  the  jury  the  fact 
whether  there  was  due  performance  on  the  part  of  the  plain- 
tiffs, and  left  them  only  the  question*  as  to  the  amount  that 
may  remain  unpaid.  At  the  instance  of  the  defendant,  the 
court  instructed  the  jury,  it  is  true,  "  that  at  the  final  ad- 
justment it  is  the  right  of  the  District  to  range  back  through 
the  whole  period  of  time,  and  to  demand  of  these  officers, 
these  engineers,  whether  the  sweepings,  either  in  number  of 
times  or  in  character  of  work  or  quality  of  material  used, 
has  been  such  as  the  contract  requires  or  not.  That  we  are 
not  bound  by  these  payments  per  month,  but  we  have  a  right 
to  re-examine  this  whole  matter  from  beginning  to  end." 

These  three  propositions,  taken  together,  amount  substan- 
tially to  this,  that  the  defendant  is  not  precluded  by  having 
settled  for  the  previous  months  from  inquiring  into  the  per- 
formance for  those  months ;  but  that  upon  the  whole  evi- 
dence the  defendants  are  entitled  to  recover  that  part  of  the 
contract  price  which  remains  unpaid,  and  that,  whether  any 
sworn  statement  were  tiled  by  the  plaintifts  or  any  certifi- 
cates by  the  officer  charged  with  that  duty  or  not. 

This  seems  to  us  plainly  erroneous ;  in  fact,  there  is  no 
room  for  any  argument  on  the  subject.  It  is  contended  on 
the  part  of  the  plaintiffs  that  they  were  precluded  upon  the 
objections  of  the  defendant's  counsel,  from  introducing  evi- 
dence which  would  have  shown  the  execution  of  this  work. 
However  that  may  be,  no  such  evidence  is  in  the  record ; 
what  the  fact  may  be  does  not  appear.  It  was  also  argued 
on  the  part  of  the  plaintiffs,  that  it  appearing  that  the  pre- 
vious months  had  been  paid  for,  this  amounted  to  a  waiver 
of  the  certificate  required  by  the  contract.  It  did  not  ap- 
pear, however,  whether  these  payments  had  been  made  upou 
the  certificate  of  the  authorized  officer  or  not.  There  waa 
10 
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nothing  in  the  record  to  ^how.  Even  were  the  fact  proven^ 
it  could  hardly  be  held  that  the  waiver^  as  to  one  months 
precluded  the  District  from  insisting  on  the  conditions  of 
the  contract  as  to  a  subsequent  month.  On  account  of  the 
manifest  error  in  these  instructions^  we  are  of  opinion  that 
there  ought  to  be  a  new  trial. 


The  Gk)ODYBAR  Dental  Vulcanite  Co. 

Owen  H.  Bkiqhtwell. 
Equity.   5,oeo. 

Decided  Maj  M,  1879. 

The  decision  of  the  Supreme  Court  In  Smith  ot.  Goodyear  Dental  Vul- 
canite Co.,  3  Otto,  4S6,  holding  that  the  Letters-Patent  issued  to  John 
A.  Cummings,  June  7, 1864.  and  reissued  In  March,  1865,  for  an  im- 

Erovement  in  artificial  gums  and  palates,  are  valid,  must  be  regarded 
7  this  court  as  a  final  determination,  and  malting  the  said  letters 
res  adiudUsaia, 
Held^  aUo^  That  the  use  of  celluloid  in  the  fitting  of  artificial  teeth  is  not 
an  Infringement  of  that  patent. 

The  Case  is  stated  in  the  opinion. 

John  H.  B.  Latrobb,  of  Baltimore,  B.  F.  Lee,  of  New 
York,  and  A.  Pollok,  for  complainants. 

J.  A.  Maloney,  a.  L.  Mebbiman  and  E.  Lander,  for 
defendant. 

Mr.  Justice  Haoner  delivered  the  opinion  of  the  court. 

The  complaint  was  filed  in  July,  1876.  It  alleges  the 
granting  of  a  patent  in  1864  to  Pr.  Cummings  for  an 
improvement  in  artificial  palates  and  gnms,  and  the  reissue 
of  that  patent  in  1865,  and  subsequent  reissues  and  assign- 
ments, in  virtue  of  which  the  complainants  are  its  present 
proprietors.  It  refers  at  considerable  length  to  a  number  of 
cases  decided  in  the  difi:erent  courts  of  the  country  in  which, 
as  it  is  said,  the  validity  of  the  patent  with  respect  to  the 
use  of  hard  rubber  or  vulcanite  has  been  distinctly  affirmed. 
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It  also  avers  that  in  other  enumerated  cases,  decisions  have 
been  made  declaring  that  the  use  of  celluloid  in  the  fabrica* 
tion  of  such  articles  is  an  infringement  of  the  patent ;  that 
the  defendant  has  been  guilty  of  infringement  in  the  manu- 
facture of  dental  plates  of  vulcanite,  of  rose  pearl  and  of 
•celluloid  ;  and  it  prays  for  an  injunction  and  account  against 
liim  in  the  ordinary  form. 

The  defendant  filed  an  answer,  a  supplemental  answer 
and  a  further  answer  in  the  nature  of  a  cross-bill.  In  these 
jpleadings  he  alleges  that  the  Cummings  patent,  and  the  sub* 
sequent  reissues,  are  invalid,  because  of  manifold  irregularities 
attending  the  proceedings  in  the  Patent  Office  ;  that  Cum- 
mings was  not  originally  entitled  to  the  patent,  because  he 
was  not  the  inventor,  but  obtained  whatever  knowledge  he 
^possessed  on  the  subject  surreptitiously  from  others ;  and  the 
pleadings  set  forth  that  several  persons,  among  whom  are 
Nelson  Goodyear,  Hearing  and  Bevin,  were  prior  inventors 
•of  the  matter  claimed  in  the  patent.  He  further  insists  that 
Ahe  patent  ought  not  to  have  been  issued,  because  the  matter 
claimed  had  been  in  public  use  for  more  than  two  years 
before  the  application  of  Cummings,  and  with  his  knowledge, 
and  that  whatever  claim  Cummings  may  have  had  to  the 
invention  in  its  inception,  was  abandoned  by  him  during  the 
interval  between  1862  and  1864.  He  avers  that  the  judg- 
ments in  some  of  the  suits  mentioned  in  the  bill  should  not 
be  regarded  as  binding,  because  they  were  undefended,  or 
decisions  were  rendered  therein  by  collusion  of  parties.  He 
denies  that  celluloid  and  rose  pearl  are  equivalents  of  the 
hard  rubber  or  vulcanite,  which  was  claimed  ky  Cummings 
in  his  patent  and  specifications,  the  substances  and  processes 
of  using  the  same  being  different,  and  he  admits  that  he 
has  made  sets  of  artificial  teeth  in  bases  composed  in  some 
instances  of  vulcanite  or  hard  rubber,  and  in  others  of  cel- 
luloid. 

A  large  number  of  witnesses  were  examined  by  the  parties, 
and  by  agreement  certain  portions  of  the  record  in  the 
^Gardiner  case  were  admitted  in  evidence,  and  Dr.  R.  Finley 
^Hunt  was  permitted  to  explain  in  the  presence  of  this  court 
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the  method  pursued  by  him  in  the  manufacture  of  artificial 
plates  and  gums  from  celluloid. 

All  the  questions  involved  were  elaborately  argued  by  the- 
distinguished  counsel  who  appeared  for  the  parties,  and  have 
been  carefully  examined  by  this  court. 

The  first  question  presented  for  our  consideration  » 
whether,  upon  the  facts  of  this  case,  the  defendant  is  liable 
for  an  infringement  in  the  use  of  dental  plates  of  hard  rubber 
or  vulcanite;  and  this  involves  the  inquiry  as  to  the  validity 
of  the  Cummings  patent  for  any  purpose  whatever. 

When  the  bill  was  filed  in  this  cause  there  had  been  na 
decision  upon  the  question  by  the  Supreme  Court  of  the 
United  States.  But  since  that  time  the  case  of  Smith  vs. 
Goodyear  Dental  Vulcanite  Company  has  been  determined 
by  that  court,  and  an  elaborate  and  able  opinion  pronounced 
by  Mr.  Justice  Strong  (three  judges  dissenting),  declaring 
that  there  was  no  abandonment  by  the  patentee  of  his  origi- 
nal application  ;  that  the  invention  was  never  abandoned 
to  the  public,  and  that  the  reissued  letters-patent  of  186S 
are  valid.    8  Otto,  486. 

It  is  claimed  on  the  part  of  the  complainants  that  this 
decision  is  a  final  determination  of  the  point,  which  is  hence- 
forth to  be  regarded  as  res  adjudicala. 

This  view  is  so  clearly  in  the  direction  of  the  principle  of 
public  justice,  that  declares  it  to  be  the  interest  of  the 
Republic  that  there  should  be  an  end  of  the  strife,  that  we 
should  without  further  discussion  adopt  it  as  settling  this 
point,  except  for  the  earnestness  with  which  it  is  insisted  oa 
the  part  of  the  defendant,  that  the  case  now  presented  dif- 
fers so  materially  in  many  important  particulars  from  Smith's 
case,  when  that  was  before  the  Supreme  Court,  that  we 
should  be  justified  upon  the  facts  before  us  in  declaring  the 
patent  invalid. 

It  is  true,  that  on  every  suit  for  an  infringement,  it  ii^ 
competent  for  the  defendant  to  dispute  the  validity  of  the 
original  patent,  and  present  in  defence  such  objections  as- 
are  set  forth  in  the  answers  in  this  case.    But  we  do  odfr 
think  that  this  principle  would  justify  a  circuit  court  in 
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deciding  upon  such  objections,  virtually  to  reverse  a  judg* 
ment  carefully  enunciated  by  the  Supreme  Court,  upon  a 
state  of  facts  similar  in  character.  In  Smith's  case,  th& 
defendant  set  forth  all  the  objections  to  the  patent  which 
are  here  insisted  upon  ;  its  want  of  originality,  its  abandon-^ 
ment  by  Cummings,  and  the  imperfections  and  irregularities 
attending  its  issue.  The  present  defenses,  though  differing 
as  to  the  names  of  the  persons  by  whom  it  is  alleged  the 
improvement  claimed  was  invented,  and  as  to  the  witnesses^ 
who  are  examined,  many  of  whom  appear,  so  far  as  we  can 
ascertain,  to  have  testified  for  the  first  time  m  this  case,  are^ 
yet  the  very  matters  which  were  passed  upon,  though  on  a 
different  state  of  proof,  by  the  Supreme  Court.  The  cir- 
cumstance that  Nelson  Goodyear  is  named  in  this  case  for 
the  first  time  as  the  inventor  ;  that  additional  persons  are 
designated  in  this  case  as  having  been  acquainted  with  the 
prior  use  of  the  thing  patented,  or  that  a  number  of  wit- 
nesses not  heretofore  examined,  testify  in  this  case  in  sup- 
port of  these  pretensions,  and  that  Cummings,  so  far  from 
having  been  prevented  by  poverty  from  prosecuting  his 
claim  before  the  Patent  Office,  as  was  established  by  the 
testimony  in  Smith's  case,  was  abundantly  able  to  incur 
such  necessary  expenses,  are  not  sufficient  to  bring  us  to  the 
opinion  that,  upon  these  additional  allegations  and  facts^ 
the  Supreme  Court  would  reverse  their  rulings  announced 
after  careful  consideration  of  similar  defences.  There  are 
probably  few  cases  of  patents  affecting  important  interests^ 
where  ttie  question  of  want  of  originality  has  not  been 
raised,  and  doubtless  in  many  instances  with  entire  sincerity 
and  honesty  on  the  part  of  the  claimants.  When  necessity, 
the  real  mother  of  invention,  demands  some  improvement 
upon  the  existing  methods,  men  of  genius  in  all  parts  of  the 
world  are  stimulated  to  a  simultaneous  examination  of  the 
same  subject,  and  the  tide  of  invention  advances  all  along 
the  coast  of  scientific  enquiry  with  a  nearly  uniform  move- 
ment. Such  is  the  well-known  history  of  the  concurrent 
investigations  that  resulted  in  Morse's  invention  of  the  tele- 
l^ph.    When  the  Supreme  Court,  in  the  case  of  O'ReiUjr 
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vs.  Moree^  16  How.^  62,  determined  the  validity  of  the 
Morse  patent,  there  were  but  five  claims  of  prior  inventors 
considered  by  the  court.  But  the  consideration  of  these 
rival  pretensions  involved  a  thorough  examination  of  the 
entire  question,  and  resulted  in  a  deliberate  judgment  in 
favor  of  Morse. 

From  that  time  forth  no  inferior  court  would  have  been 
justified  in  departing  from  that  judgment,  until  reviewed  by 
the  Supreme  Court  itself,  notwithstanding  claimants  of  the 
invention  should  in  succession  present  their  pretensions, 
supported  by  additional  proofs  even  strong  enough  to  pro- 
duce grave  doubts  in  the  minds  of  the  court.  It  is  proper, 
therefore,  that  the  questions  decided  in  Smith's  case  should 
be  considered  as  settled  in  this  court.  As  the  defendant  has 
admitted  that  he  has  manufactured  plates  of  vulcanite  or 
hard  rubber,  the  complainant  is  entitled  to  an  injunction  to 
prevent  further  fabrication  of  plates  of  that  material,  and 
to  the  usual  decree  for  an  account  in  respect  to  such  infringe- 
ment. 

The  question  as  to  the  use  of  the  celluloid  is  a  diiferent 
one.  It  is  insisted  by  the  defendant,  that  in  no  view  can 
that  substance  be  regarded  as  within  the  patent  of  Cum- 
mings ;  and  to  determine  this  it  is  necessary  to  scrutinize 
that  patent  with  the  specifications,  to  ascertain  precisely  its 
extent  and  scope. 

The  caveat  filed  by  Dr.  Cummings  in  1852,  in  the  Patent 
Office,  sets  forth  the  difficulties  which  had  hitherto  been 
experienced  in  the  fitting  of  sets  of  artificial  teeth,  and 
declares  that  his  improvement  consists  in  forming  the  plate 
and  gums  into  which  the  teeth  are  to  be  inserted,  **  of  rubber 
or  some  elastic  substance^  so  compounded  with  sulphur,  lead  cr 
similar  subslances^as  to  form  a  hard  gum  or  whalebone  gum," 

In  1852  Dr.  Cumming  filed  a  specification  of  his  inven- 
tion,  in  which  he  uses  this  language  : 

^*  The  present  invention  consists  in  forming  the  plate  and 
gums  to  which  the  teeth  are  attached,  of  rubber  so  vulcanized 
as  to  be  rigid  enough  for  mastication.  ♦  •  ♦  The  teeth 
toeing  imbedded  in  the   elastic  material,   while  the  said 
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material  is  in  a  soft  condition,  and  then  baked  with  the 
gams  and  plate,"  &c.  Again:  <<The  plate  and  gumB  are 
formed  in  one  piece,  and  of  rubber ^  or  of  rubber  and  the  com- 
pounds  eommoniy  employed  therewith,  which'  can  be  reduced 
to  a  soft  condition  and  then  vulcanized  or  hardened  suf- 
ficiently to  answer  the  purposes."  *  *  *  **The  teeth, 
gums  and  plate  being  thus  connected,  are  then  baked  until 
the  rubber  becomes  sufficiently  vulcanized,"  &c.  And  finally 
he  says :  ^'  What  I  claim  as  my  invention,  and  desire  to 
have  secured  to  me  by  letters-patent,  is  forming  the  plate 
and  gums  in  which  the  teeth  are  inserted  in  one  piece  of  rub^ 
ber  (or  other  elastic  material  or  materials),  which  can  be 
hardened  sufficiently  for  the  purpose  of  mastication,"  &c. 

Accompanying  that,  is  a  certificate  from  T.  A.  Bevin,  who 
states  that  he  had  worn  a  set  of  teeth  constructed  on  the 
principle  of  Dr.  Cummings^  on  an  india  rubber  ptate,^^  and 
declares  that  the  elasticity  and  texture  of  the  india  rubber 
make  it  more  congenial  to  the  mouth,  and  certifies  with 
confidence  in  regard  to  the  value  of  india  rubber  for  dental 
substitutes. 

In  July,  1865^  Dr.  Cummings,  in  an  amended  specification^ 
uses  this  language : 

^'  My  improvements  in  the  manufacture  of  sets  of  artificial 
teeth,  •  •  •  consist  in  combining  them  wUh  rubber,  &c.^ 
which  is  vulcanized  after  the  teeth  are  inserted.  *  *  * 
The  vulcanized  rubber  may  be  made  nearly  as  hard  as  bone," 
kc. 

And,  in  the  conclusion  of  this  specification,  he  says : 

^'What  I  do  claim  as  my  invention,  and  desire  to  have 
secured  to  me  by  letters-patent,  is  the  improvement  in  the 
manufacture  of  sets  of  mineral  or  other  artificial  teeth, 
which  consists  in  combining  them  with  a  rubber  palate  and 
gumSj  which,  after  the  insertion  of  the  teeth,  are  vulcanized 
by  Goodyear's  process,  or  any  other  process,"  &c. 

In  August,  1855,  Dr.  Cummings'  attorney,  in  a  communi- 
cation urging  a  reconsideration  of  the  Commissioner's  rejec« 
tion  of  the  application,  says : 

*^  In  originating  this  invention,  Mr.  Cummings  supposed 
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that  be  was  the  first  in  the  use  of  mineral  teeth,  kc,  imth  a 
gunij  which  becomes  plastic  by  heat  and  hardens  by  coolings 
but  he  had  always  intended  to  use  the  vulcanized  rubber  aa 
the  best  material,"  Ac. 

The  Commissioner  in  his  reply  discusses  the  availability 
of  caoutchouc  and  says :  "Furthermore,  the  india  rubber  you 
-employ  must  be  treated  by  one  of  the  known  vulcanizing 
processes,"  &c. 

In  January,  1856,  the  attorney  of  Curamings  again  writes 
to  the  Patent  Office  appealing  to  the  Commissioner  from  a 
further  rejection,  and  says:  "The  combination  of  the 
mineral  or  other  teeth,  with  india  rubber  (to  be  vulcanized 
after  the  teeth  are  inserted)  makes  a  new  article  of  manu- 
facture," &c. 

The  reply  of  the  examiner  affirming  the  rejection,  adopts 
the  language  of  the  preceding  application  in  speaking  of 
Oummings'  claim — ^^  india  rubber  to  be  vulcanized  after  the 
teeth  are  inserted." 

In  1864,  another  specification  is  filed  by  Cummings, 
through  the  whole  of  which  the  only  substance  mentioned  is 
fufrd  rubber  or  ru/conite,  L  «.,an  elastic  material,  "which  can 
be  haniend  sufficiently  for  the  purposes  of  niastication." 

In  April,  1864,  the  Commissioner  of  the  Patent  Office 
addressed  a  letter  to  Dr.  Cummings,  in  which  he  refers  to 
the  last  of  three  prior  rejections  of  his  patent,  and  uses  this 
language : 

"  It  appears  that  a  satisfactory  reference  was  then  given 
to  the  use  of  gutta  percha,  and  a  disclaimer  to  it  made  by 
you,  while  your  present  claim  and  specification  is  broad 
enough  to  cover  it.  •  ♦  •  Your  claim  was  then  confined 
to  what  was  known  as  hard  rubber^  now  called  vulcanite.     *     * 

*  In  justice,  therefore,  to  your  rights  as  an  inventor  the 
office  will  not  object  to  the  admission  of  a  claim  limited  to 
the  use  of  this  material  for  this  purpose." 

The  patent  was  granted  on  June  7, 1864  ;  and  the  schedule 
therein  referred  to,  which  consists  of  the  amended  specifi- 
cation, has  the  same  reiterated  reference  to  hard  rubber  and 
valcanite.    On  the  10th  of  January,  lb65^  there  was  a  re- 
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18806  of  this  patent,  which  recited  that  Dr.  Cammings  had 
a88i<<!ied  his  title  to  the  improvemeut  to  the  Dental  ValcaQA 
ite  Company,  and  the  patent  was  reissued  for  the  improve'^ 
ment,  referring  to  the  annexed  schedule,  in  which  Dr.  Com- 
mings  again  repeated  with  fallness  the  particulars  of  hia 
invention  ;  and  fourteen  times  in  that  specification  the  sub- 
stance referred  to  is  spoken  of  as  rubber^  hard  rubber  or  vul^ 
eaniie.  The  concluding  sentence  of  the  specification  varieil 
somewhat  from  that  adopted  by  him  in  any  previous  specift-^ 
cation,  and  reads  in  this  way  : 

^'  Having  thus  described  the  method  I  have  used  for  makings 
and  using  such  hard  rubber  or  vulcanite  plates^  what  I  claim 
herein  and  desire  to  secure  by  letters-patent  is  the  plate  of 
hard  rubber,  vtdcaniie  or  He  equivalenly  for  holding  artificial 
teeth  or  teeth  and  gums,  substantially  as  described. 

The  reissue  in  March,  1865,  to  the  Dental  Vulcanite  Com- 
pany, with  the  accompanying  specifications,  is  in  the  same 
language. 

These  citations  embrace  the  descriptions  employed  by  the 
inventor  and  his  assignees  in  their  intercourse  with  the 
Patent  Office,  of  the  substances  to  be  used  in  the  fabrica- 
tion of  the  thing  patented. 

We  will  now  examine  how  the  substance  is  described  by 
the  patentee  and  his  assignees  in  their  transactions  outside 
the  Office. 

In  May,  1864,  before  the  patent  had  issued,  Dr.  Cummings 
undertakes  to  assign  to  Joseph  Gavett  one  undivided  eightli 
part  of  the  property  of  his  said  invention,  and  letters-patent 
which  may  be  granted  therefor,  and  this  assignment  recites 
that  '*  I,  the  said  Cummiiigs,  have  invented  a  new  and  useful 
rubber  plate,  for  which  I  have  made  application,"  &c.  And 
in  July  of  the  same  year,  Cummiugs  and  Gavett,  with  others, 
in  consideration  of  |488,000,  paid  them  by  the  Dental  Vul- 
canite Company,  transferred  to  that  company  the  patent 
there  spoken  of  by  this  description  :  "  The  said  patent  and 
all  improvements  that  have  heretofore  been  made  or  here- 
after may  be  made  by  any  or  all  of  us  in  the  use  of  hard 
rubber  and  gulta  pereha  for  dental  purposes,^* 
11 
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In  December,  1867,  a  certificate  of  incorporation  wne  filed 
in  the  proper  ofiice  in  New  York  city  by  John  H.  Cbeever 
and  others,  expressing  their  desire  to  form  a  company  under 
tbe  corporate  name  of  the  Goodyear  Dental  Valcanite  Com* 
|iany,  setting  forth  the  object  of  the  incorporation  as  follows: 
^  The  objects  for  which  said  company  is  to  be  formed  are  to 
manufacture  and  vend  the  hard  compound  of  vuleardzed  eaoid* 
thuoc  or  india  rubber  and  allied  gums^  so  far  as  the  same  is  applied 
to  dental  purposes  or  dentistry ^  and  for  the  purpose  of  manih 
facturing  and  selling  artificial  gums,  plates  and  palsies  made 
from  said  hard  compoundj*^ 

In  all  the  specifications  filed  by  Cummings  reference  is 
made  to  the  patent  granted  in  May,  1851,  to  Nelson  Good- 
year, for  the  manufacture  of  hard  rubber  or  vulcanite,  as  de- 
scribing the  mode  of  manufacturing  the  substance  to  be  used 
in  the  preparation  of  artificial  palates ;  and  that  patent  de- 
scribes very  carefully  the  method  pursued  by  Nelson  Good- 
jrear  and  shows  that  the  materials  used  by  him  were  rubber 
and  sulphur,  which  he  declares  to  be  indispensable  ingre- 
dients in  its  manufacture.  And  the  assignment  to  the  com- 
plainants of  the  right  to  make  this  material  of  vulcanite^ 
^hich  is  made  in  May,  1866,  by  the  administrator  of  Nelson 
Ooodyear,  speaks  of  the  matter  to  be  assigned  as  an  im 
provement  in  the  manufacture  of  india  rubber  and  allied 
gums."  The  very  name  adopted  by  the  company  would 
seem  plainly  to  indicate  that  its  operations  were  designed  to 
extend  only  to  the  use  of  vulcanite. 

It  seems  to  us  sufficiently  clear  from  these  facts,  that  what 
was  in  the  mind  of  Dr.  Cummings  and  of  these  partiee 
and  of  the  authorities  of  the  Patent  Office  at  the  times 
referred  to  was  vulcanite  or  hard  rubber^  or  some  sub- 
stance not  essentially  difi*erent  from  it  in  origin  or  charac* 
teristics. 

It  seemed  to  be  contended  on  the  part  of  the  complainants 
that  the  expression  in  the  specifications  filed  with  reissue 
of  January  and  March,  1865,  ^^  or  its  equivalent"  maybe 
considered  as  enlarging  the  scope  of  the  original  patent  so  as 
to  embrace  celluloid.    But  it  is  well  settled  that  tbe  issue 
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of  ft  patent  Mnnot  extend  to  embrace  matters  M^  indttdied 
in  the  original  patent.  In  the  language  of  the  Sopreme 
CJoart,  in  O'Beiily  vs.  Moree^  16  Uoward^  112,  'Mt  was  isstied 
hjr  the  proper  kwfal  aathority,  and  it  wae  the  duty  of  the 
OHnniissioner  of  Patents  to  see  that  it  did  not  eover  more 
than  the  original  invention.'* 

Can  celluloid  be  considered  in  any  way  an  eqnivalent,  in 
the  proper  signification  of  the  term,  of  hard  rubber  or  tnU 
e#nite  ?  It  i^  not  composed  of  india  robber  or  any  kind  df 
gum.  We  are  told  it  is  formed  from  solid  collodion,  which 
is  made  by  the  treatment  of  vegetable  fibre,  as  cotton,  with 
aitrtc  and  sulphuric  acid.  This  solid  collodion,  when  treated 
with  ether  and  heat,  forms  a  substance  known  in  commerce 
as  rose  pearly  while  the  collodion  treated  with  gum  camphor 
fcnmis  cdluUM,  But  it  is  clear  that  any  '*  equivalent ''  most 
be  used  in  the  manner  described  in  the  specification  in  the 
oritrinal  patent ;  and  it  is  eqnally  clear,  from  the  evidence 
adduced  in  this  case,  that  it  would  be  practically  impossible 
to  pursue  with  celluloid  the  process  of  fabrication  described 
by  Dr.  Cnmmings  as  necessary  to  the  use  of  his  invention. 
The  dentist  who  intends  to  use  the  vulcanite  or  hard  rubber 
according  to  Dr.  Cummings'  method,  fills  the  mould  or  plas- 
ter cast,  in  which  the  teeth  are  set  up,  with  soft  rubber 
treated  with  sulphur  according  to  Nelson  Goodyear's  process, 
and  then  with  his  fingers  or  otherwise,  in  a  manner  involving 
a  certain  degree  of  personal  dexterity,  moulds  the  rubber 
while  in  a  plastic  state  to  the  proper  form  for  gums  surround* 
ing  the  teeth.  The  soft  rubber  thus  placed  in  contact  with 
the  teeth  is  then  exposed  to  the  process  described  by  Nelson 
Ooody ear's  invention,  and  in  that  process  is  hardened  or 
vulcanized.  In  the  use  of  celluloid,  according  to  Dr.  Hunt's 
testimony,  the  dentist,  after  preparing  the  pattern  or  mould 
and  setting  up  the  teeth  in  the  proper  form  supported  by 
plaater  and  wax,  uses  a  ''  blank  "  made  of  celluloid,  which 
has  been  sold  to  him  from  the  manufacturer,  this  '^  blank *^ 
being  a  hard  plate  somewhat  resembling  in  consistency  a 
piece  of  stiff  glue.  He  selects  a  blank  which  conforms  moit 
naarly  to  the  shape  of  the  patient's  mouth,  and  places  it  i* 
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the  mould  against  the  teeth.  It  would  be  imporoible  for  him, 
in  manipulating  this  stiff  substance,  to  conform  to  the  method 
pointed  out  in  Dr.  Cummings'  specifications.  Neither  with 
the  fingers  nor  with  any  other  instrument  could  he  form  the 
gums  by  pressing  the  hard  celluloid  blank  into  immediate 
contact  with  the  teeth.  Instead  of  doing  this,  after  he  has 
placed  it  in  the  mould  and  without  subjecting  it  to  heat  by 
water  or  otherwise,  he  screws  down  the  top  of  the  fiask  or 
mouldy  and  then  for  the  fii*st  time  subjects  this  hard  sub- 
stance to  heat,  the  effect  of  which  is  to  melt  or  render  plastic 
the  hitherto  stiff  form  of  the  blank.  As  the  melting  pro- 
gresses, he  is  enabled  to  screw  the  top  of  the  flask  down 
tighter,  provision  being  made  for  the  escape  of  superfluous 
material  at  the  sides  ;  and  after  a  sufficent  interval  of  time 
the  process  is  completed,  the  artificial  palate  and  gums  are 
removed  from  the  flask,  and  the  teeth  are  found  embedded 
in  the  celluloid. 

This  mould  seems  to  us  to  be  just  the  reverse  of  the  pro- 
cesses described  in  Dr.  Cummings'  specifications. 

The  Supreme  Court,  on  page  493  of  8  Otto  says  : 

^^The  process  detailed  is  thereby  made  as  much  a  part 
of  the  invention  as  are  the  materials  of  xohich  the  pradud 
is  composed.^^ 

In  the  opinion  of  the  Supreme  Court,  therefore,  the  char- 
iictor  of  the  materials  of  which  the  product  is  composed  is 
necessarily  involved  in  the  invention  itself,  and  it  is  impos* 
sible  to  comply  with  the  requirements  of  the  invention 
without  the  use  of  the  materials  pointed  out  in  the  specifi- 
cations. 

It  is  said  by  the  complainants  that  the  use  of  celluloid  is 
fB  old  as  the  date  of  of  the  Cummings  patent,  and  that^ 
therefore,  its  use  for  artificial  palates  was  allowed  under  the 
Cummings  patent,  and  its  unlicensed  use  by  dentists  is  an 
i^ifringement  of  the  patent.  We  cannot  see  how  this  cir- 
domstance  could  produce  this  efi'ect,  even  if  the  alleged  fact 
appeared  in  evidence,  unless  it  also  appeared  that  celluloid 
yras  one  of  the  substances  embraced  in  the  patent.  But  in 
th0  case  before  the  court  there  is  no  proof  of  the  common 
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of  celluloid  at  the  date  of  the  patent.  On  page  81  of 
the  complainant's  brief^it  is  atated  that  ^'  it  appears  from  the 
evidence  that  cellnloid,  or  solid  collodion  was  well  known  at 
the. date  of  the  plaintiff's  patent  as  a  substitute  for  vulcan>- 
ite  for  the  general  purposes  of  the  arts,  including  this  specific 
purpose  ;  but  the  refierences  made  in  the  brief  to  page  6  of 
the  complainant's  record  fail  to  sustain  this  assertion.  The 
testimony  to  be  found  on  that  page  says  nothing  at  all  as  to 
the  length  of  time  celluloid  has  been  in  use  ;  and  after  care- 
ful examination  of  the  entire  case,  we  have  found  no  evir 
deuce  bearing  at  all  upon  the  point,  unless  it  is  furnished  by 
the  three  patents  to  Parks,  Mackintosh  and  Hyatt,  which 
are  contained  in  the  complainant's  record.  The  patent  to 
Parks,  granted  in  Great  Britain  in  1856,  embraces  claims  for 
several  matters  which  woald  require  separate  patents  in  this 
country,  but  which  it  appears,  according  to  the  English 
practice,  can  be  embraced  in  one  patent.  One  of  these  mat- 
ters is  the  treatment  of  collodion  with  ether  and  heat  pro- 
ducing the  substance  known  as  rose  pearL  And  this  it  is 
which  Mackintosh  in  his  specification  in  1860  claims  to  apply 
to  the  fabrication  of  artificial  palates  in  dentistry.  But  rose 
pearl  is  a  different  substance  from  celluloid,  being  formed  as 
we  have  stated,  by  the  treatment  of  collodion  with  ether 
and  heat.  The  only  evidence  which  would  go  to  fix  the  date 
of  the  invention,  or  use  of  celluloid,  to  be  found  in  any  of 
the  records  or  testimony,  is  the  patent  of  the  Hyatts^  granted 
by  the  United  States  in  1870,  which  describes  the  fabrica- 
tion of  celluloid  by  the  treatment  of  collodion  with  gum 
camphor,  forming  celluloid,  the  subject  now  under  examina- 
tion, and  declares  that  the  patentees  claim  to  be  the  in- 
ventors of  the  improvement  which  had  not  previously  been 
known. 

We  have  thus  far  considered  the  question  without  direct 
authority,  upon  the  point  under  consideration.  It  has  never 
been  presented  to  the  Supreme  Court  of  the  United  States* 
but  we  have  been  referred  to  two  decisions  in  the  circuit 
which  are  directly  at  variance  in  their  conclusions.  In  vieiy 
of  this  diversity  of  views  by  these  learned  judges,  we  have 
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thought  it  best  to  examine  the  ease  at  bar  for  oorBelre^ 
though  at  inooavenient  length. 

On  the  5th  of  October,  1877,  Judge  Shepley  delivered  an 
opinion  characterized  by  his  known  ability,  in  the  United 
States  District  Court  of  the  District  of  MassachnsettSy  in 
the  case  of  the  Gk>odyear  Dental  Vulcanite  Company  9$. 
Davis,  and  the  defendants  in  sixty-seven  other  cases.  In  these 
eases,  the  learned  judge  distinctly  held  that  the  Cumminga 
patent  was  not  infringed  by  a  plate  made  of  celluloid,  the 
product  and  the  process  being  essentially  different.  In  thia 
opinion  the  judge  says : 

*^The  defendants  use,  in  making  their  set  of  artificial 
teeth,  a  plate  made  of  celluloid,  substantially  a  new  mate* 
rial,  discovered  and  patented  since  the  date  of  theCummings 
invention.  This  substance  is  compounded  of  cellulose,  or 
vegetable  fibre  and  camphor.  No  rubber  or  other  equiva* 
lent  gum,  and  no  sulphur  or  equivalent  for  sulphur,  in  the 
process  enter  into  its  ingredients.  It  is  not  a  vulcanizable 
compound,  and  contains  no  vulcanizing  agents  in  its  compo- 
sition. The  camphor  in  its  composition,  instead  of  being  a 
vulcanizing  agent,  causes  the  composition  to  soften  instead 
of  harden  under  the  influence  of  heat.  The  product  when 
compounded,  and  bef«>re  being  subjected  to  heat,  is  not  soft 
like  soft  rubber  under  like  conditions,  but  hard." 

The  other  opinion  referred  to  is  that  of  Judge  Wheeler, 
delivered  in  the  same  month  in  the  New  York  circuit,  in  the 
ease  of  the  Qoodyear  Dental  Vulcanite  Company  r^.  Pre* 
terre.    Judge  Wheeler  declares  that  in  the  case  before  him : 

**It  appears  from  the  evidence  that  celluloid  and  rose 
pearl  in  use  by  the  defendant,  whether  actually  the  same  ai 
that  material  in  that  case  or  not,  were  well  known  at  the 
date  of  that  invention." 

And  again : 

**That  the  evidence  is  full  that  celluloid  and  rose  peari^ 
with  their  melting  and  other  qualities  useful  to  this  manu« 
factnre,  were  well  known  at  the  date  of  the  invention  and 
falent  of  Cnromings." 

The  judge^  however,  declares  that  if  the  cases  of  Davis  el 
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al.y  decided  by  Jadge  Shepley,  were  exactly  like  the  case  be- 
fore him,  the  decision  woald  exercise  a  great  and  controlling 
freight  with  him.  In  the  case  at  bar  there  is  no  snch  evi- 
dence, as  we  have  stated,  of  the  antecedent  invention  of 
•oellaloid  as  Judge  Wheeler  found  in  the  case  of  Preterre, 
4ind,  therefore,  the  present  case  conforms  rather  to  the  de- 
cision of  Judge  Bhepley  in  the  68  cases  referred  to. 

It  has  been  urged  upon  the  court  that  we  should  adopt 
this  decision  of  Judge  Wheeler,  followed  as  it  was  by  the 
judgment  recently  delivered  in  the  circuit  court,  in  the  Dis- 
trict of  Maryland,  upon  the  ground  of  comity,  which  it  is 
said  governs  circuit  courts,  when  they  are  referred  to  de- 
-cisions  of  other  circuits,  upon  a  state  of  facts  similar  to  that 
appearing  before  them.  This  idea  of  comity  does  not  seem 
to  have  controlled  the  decision  of  Judge  Wheeler,  and  upon 
the  ground  stated  by  him  that  where  a  suit  is  brought  for 
an  infringement,  the  decision  must  depend  upon  the  evi* 
dence  in  the  particular  case,  and  it  is  only  when  the  facts  of 
the  cases  are  alike,  that  one  ought  to  control  the  other. 

Finding  the  facts  in  the  case  at  bar,  more  nearly  resem- 
bling those  in  the  case  decided  by  Judge  Shepley,  and  con- 
-curring  with  him  in  his  reasoning  and  conclusions,  our 
decision  coincides  with  that  announced  by  him  in  the  cases 
referred  to,  that  the  use  of  celluloid  is  not  an  infringement 
of  the  Curamings  patent  held  by  the  complainants. 
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Hbnrt  NbWman 

OiOROB  Hbxter  bt  al.,  firm  of  Oborqb  Hbxtbr  &  Co. 
Law.    No.  19,465. 

Thb  Mbridan  Silvbr  Plate  Go. 
vs. 
Thomas  McFaddbn,  Jr. 
Law.    No.  119,776. 

DMidad  May  H,  U7». 

The  supporting  afBdaTit  of  the  witness  for  an  attachment  whiob  statea 
that  a  »um  is  Justly  due,  and  owing  the  plaintiff,  as  **  affiant  Terily 
helleves/*  is  not  sufficient  under  sec.  782,  R.  8.  D.  C  The  witness 
must  testify  to  the  truth  of  the  grounds  upon  which  the  plaintUT 
hases  his  affidavit. 

STATEMENT  OF  THE  CASE. 

In  these  causes  declarations  were  filed  containing  the 
money  coants  with  accompanying  bills  of  particulars,  and 
verified  by  aflidavits  under  the  78d  rule  of  court.  At  the 
commencement  of  the  saits,  the  respective  agents  of  the 
plaintiff*  therein  made  affidavits  for  the  purpose  of  causing 
to  be  issued  writs  of  attachment  according  to  section  782,  R. 
8.  D.  C,  and  rule  16  of  the  court,  stating  the  grounds  upon 
which  the  actions  were  based,  and  setting  forth  that  plaintiflT 
had  a  just  right  to  recover  against  the  defendants  what  they 
claimed  in  the  declarations,  and  also  stating  that  the  de- 
fendants were  non-residents  of  the  District  of  Columbia* 
These  affidavits  were  supported  by  that  of  a  witness  in  each 
case,  in  the  form  and  language  following : 

"Henry  Hinke,  witness  for  the  plaintifl:',  makes  oath  that 
the  grounds  upon  which  the  plaintiff  bases  his  action  and 
aforesaid  affidavit  are  those  stated  in  the  declaration,  and 
that  the  plaintiff'  has  a  just  right  to  recover  against  the  de- 
fendant for  the  cause  of  action  therein  stated  ;  that  the  sum 
of  $402.60  is  justly  due  and  owing  to  the  plaintiff*  from  the 
defendant  by  reason  of  the  premises,  as  affiant  verily  be- 
lieves, and  that  the  said  defendant  is  a  non-resident  of  the 
District  of  Columbia." 

Attachments  were  issued  under  which  the  marshal  at- 
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tached  oertain  property  of  the  defendant  in  one  case,  and 
garnished  certain  creditors  of  the  defendant  in  the  other. 

The  section  of  the  Revised  Statutes  D.  C.,ah'eady  referred 
tOy  provides  : 

''That  the  plaintiff*,  his  agent  or  attorney,  shall  file,  ftc., 
an  afiidavit,  supported  by  the  testimony  ot  one  or  more  wit- 
nesses, showing  the  grounds  upon  which  he  bases  his  affi- 
davits, and  also  setting  forth  that  plaintiff*  has  a  just  right 
to  recover  against  defendant  what  he  claims  in  the  declara- 
tion." 

A  motion  was  made  to  quash  the  writs  of  attachment  in 
-eac))  case  for  the  following  reasons : 

First.  Because  the  same  was  improvidently  issued. 

Second.  Because  the  affidavits  on  which  said  attachment, 
-was  based  are  informal,  irregular  and  iiisuUicient  in  law. 

Third.  Because  the  undertaking  filed  in  this  suit,  on 
^hich  said  attachment  was  issued  is  informal,  insufficient 
and  illegal. 

Fourth.  That  said  affiant,  Henry  Hinke,  does  not  set  forth 
in  his  alleged  affidavits  the  grounds  upon  which  he  bases  his 
aaid  affidavit,  as  required  by  the  act  of  Congress  in  such  case 
made  and  provided. 

Fifth.  That  affiant,  Henry  Hinke,  does  not  set  forth  of 
his  own  personal  knowledge,  that  the  said  defendant  is  in- 
debted to  said  alleged  plaintiff*  in  the  manner  as  alleged  by 
aaid  plaintiff. 

Sixth.  That  the  said  witness,  Henry  Hinke,  in  his  said 
affidavit  does  not  set  forth  of  his  own  knowledge,  that  the 
amount  claimed  by  said  plaintiff',  in  its  said  declaration  is 
correct,  due  and  payable  by  said  defendant  to  said  plaintiff. 

Seventh.  That  said  defendant,  before  the  institution  of 
4said  action,  was  and  has  ever  since  |been  a  resident  of  the 
District  of  Columbia. 

Eighth.  That  said  defendant  at  the  time  of  the  issuing 
and  levying  of  said  attachment,  to  wit,  on  the  6th  day  of 
July,  A.  D.  1878,  was  a  resident  of  the  District  of  Col- 
umbia. 

Ninth.  That  said  defendant,  at  the  time  of  the  issuing  and 
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service  of  the  writ  of  summons,  aud  copy  of  the  declarattoft 

ib  said  action,  to  wit,  on  the  6th  day  of  July,  A.  D.  1878^ 

was  a  resident  of  the  District  of  Columbia. 

'  In   the  case  in  which  said  Hinke  made  the  supporting 

affidavit,  the  writ  of  summons  and  copy  declaration  was 

served  on  the  defendant  in  this  jurisdiction,  as  shown  by 

the  return  of  the  marshal.     On  hearing  said  motion,  the 

justice  holding  the  court  below  quashed  the  attachments  in 

both  cases,  and  the  plaintiffs  took  an  appeal  to  the  General 

Term. 

N.  H.  MiLLBR  for  plaintiff: 

The  first  ground,  that  the  writ  was  **  improvidently  **" 
issued,  and  the  second,  that  the  affidavits  upon  which  the 
attachments  were  based  are  "  informal,"  may  be  considered 
together. 

The  plaintiff'  insists  that  under  sec.  782  of  the  Rev.  Stats. 
D.  C,  the  clerk  is  the  special  depository  of  the  power  to 
issue  writs  of  "  attachment "  and  "  garnishment ; "  that  he  has 
a  discretion,  and  that  it  rests  with  him  to  determine  whether 
such  a  preliminary  compliance  with  the  terms  of  the  act  has 
been  had  as  will  justify  the  issuance  of  the  writs  ;  that  the 
writs  are  issued  by  him,  "  without  any  authority  or  warrant 
from  any  judge  or  justicCy^  and  that  having  once  issued,  the 
court  is  confined  to  a  determination  of  the  issue  provided  for 
in  sec.  788  ;  that  is,  "  whether  the  facts  set  forth  iu  the 
plaintiff^s  affidavit  are  true,  and  whether  there  was  just 
ground  for  issuing  the  writ  of  attachment ; "  and  it  may 
then  quash  the  writ,  **  if  the  facts  do  not  sustain  the  affidavit."" 

The  power  of  the  court  is  limited  to  a  determination  of 
this  question — a  question  of  fact,  and  it  does  not  and  cannot 
sit  as  a  court  of  appeal  to  review  the  act  of  the  clerk.  The 
clerk  declares  there  is  a  prima  facie  case  on  what  is  presented 
to  him,  aud  the  court  upon  hearing  from  the  defendant, 
may  either  confirm  this  by  refusing  the  motion  to  quash,  or 
do  the  opposite  by  granting  it ;  in  other  words,  the  court 
cannot  go  behind  the  writ  for  any  other  purpose  than  to 
scan  the  plaintiff's  affidavit.    If  the  clerk  has  acted  improp- 
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-erly  or  oppressively  in  issuing  the  writ,  or  fallen  into  errors 
-of  judgment,  he  is  responsible,  as  other  ministerial  officen$ 
are,  intrusted  with  such  functions. 

But  if  the  court  should  hold  that  on  the  motion  to  quash^ 
it  can  examine  fully  into  the  matter,  it  will  be  seen  that 
sufficient  foundation  existed  for  the  writs. 

It  is  submitted  that  the  rule  is,  that  when  a  creditor  fairl;^, 
brings  himself  by  his  application  within  the  spirit  and  intent 
of  the  statute  authorizing  the  remedy,  he  is  to  be  protected 
in  the  enjoyment  of  its  advantages. 

The  affidavit  of  the  agent  complies  with  all  the  require- 
ments of  the  statute,  which  are  (1),  that  it  shall  "show" 
the  grounds  upon  which  the  action  is  based;  (2)  that  the 
plaintiff  has  a  just  right  to  recover  ;  and  (3)  that  the  defend- 
ant is  a  non-resident  of  the  District,  and  the  affidavit  in 
support  of  it,  although  containing  a  statement  in  its  outset 
which  is  mere  surplusage,  avers  '^jthat  the  plaintiff  has  a 
just  right  to  recover  against  the  defendants  the  sura  of 
$879.70,  as  affiant  verily  believes,  the  money  claimed  in  the 
declaration  for  the  cause  therein  stated;"  and  he  further 
states  that  ^'  the  defendants  are  non-residents  of  the  District 
of  Columbia."  The  bill  of  particulars  is  referred  to  in  and 
laccompanies  the  declaration,  consequently  the  affidavit  of 
the  witness  "  shows "  the  grounds  on  which  the  action  is 
based  ;  that  the  plaintiff  has  a  just  right  to  recover,  and 
that  the  defendants  are  non-residents,  which  seems  to  be  a 
fall  compliance  with  the  act  as  to  necessary  allegation,  and 
aU  that  the  most  hypercritical  stickler  for  strictness  coald 
require.  The  affidavit  of  the  witness  that  he  "  veriljr 
believes"  the  facts  is  sufficient.  Drake  on  Attachment  (2d 
paragraph  of  sec.  10i>),  lays  down  the  rule  as  follows :  ''And 
so,  under  a  statute  requiring  an  affidavit  'showing'  the 
existence  of  a  certain  fact,  it  was  held  that  an  afl^davit  of 
sdch  fact  as  the  affiant  '  verily  believed '  was  good  ;  which 
^as  in  effect  to  decide  that  the  party's  belief  was  a  sufficient  . 
*  diowing '  to  fill  the  terms  of  the  statute." 

Wm.  F.  Mattinglt  for  defendants  George  Hexter  et  al. 

The  affidavit  on  which  the  attachment  was  based  is  radi« 
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cally  defective.  The  object  of  the  law  was,  that,  before  » 
plaintiff  should  avail  himself  of  this  extraordinary  remedy^ 
h^  should  present  a  case,  proven  by  the  testimony  of  either 
his  own  affidavit  or  that  of  I^is  agent  or  attorney,  setting^ 
forth  the  grounds  of  their  knowledge  of  the  facts  to  which 
they  swear ;  and  this  affidavit  must  be  supported  by  the- 
testimony  of  a  witness  having  also  knowledge  of  the  facta- 
and  showing  the  source  of  his  knowledge  on  the  face  of  hia 
affidavit.  In  other  words,  the  affidavit  of  the  supporting- 
witness  must  be  such  as  on  its  face  manifests  that  it  would 
be  competent  testimony  to  prove  the  facts  on  a  trial. 

The  witness  in  this  case  simply  swears  to  what  any  stranger 
could  on  an  examination  of  the  papers ;  and  it  is  apparent, 
from  his  affidavit,  that  he  had  no  knowledge  of  the  facta  of 
the  case. 

William  J.  Miller  for  defendant  McFadden  : 

The  affidavits  for  the  attachment  do  not  set  forth  the 
grounds  upon  which  plaintiff  or  his  witnesses  base  said  affi- 
davits, nor  do  they  set  forth,  clearly  and  distinctly,  the  cause^ 
of  action,  whereas  there  are  several  causes  of  action  alleged 
in  said  declaration. 

The  affidavit  of  Henry  Hinke,  witness  of  plaintiff,  as  to- 
grounds  of  action  and  amount,  is  based  upon  belief,  and 
does  not  show  the  grounds  upon  which  he  bases  that  belief*. 
A  statute  authorizing  proceedings  by  attachment  must  be 
strictly  construed.  May  vs.  Baker,  15  111.,  89  ;  Poole  vs. 
Webster,  8  Mite.  (Ky.),  278. 

The  affidavit  for  a  writ  of  attachment  must  clearly  and 
explicitly  state  all  the  requirements  of  the  statute.  It  is 
not  sufficient  for  such  allegations  to  be  made  on  informa* 
tion  and  belief.  Dyer  vs,  Flint,  21  111,,  80  ;  Archer  et  al.  M». 
Claflin,81Ill.,215. 

Where  an  affidavit  to  procnre  an  attachment  omits  Uy 
state  the  grounds  of  the  cause  of  action,  the  omission  affects^ 
the  jurisdiction,  and  cannot  be  remedied  by  amendment. 
Zengal  vs.  Benvist,  88  How.  (N.  Y.)  Prac.,129 ;  7  Kobt.,  199. 
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*  Mr.  Justice  Oox  delivered  the  opinion  of  the  conrt : 

Several  questions  were  made  m  these  causes.  For  example, 
in  one  case  process  was  actually  served  on  the  defendant,  who 
was,  at  least  temporarily/ living  in  the  District  and  engaged 
in  selling  the  very  merchadise  upon  which  the  attachment 
was  issued  ;  and  it  was  a  serious  question  whether  the  attach- 
ment law  contemplates  such  A  case,  the  object  of  the  writ 
being  accomplished  in  its  service  upon  the  defendant  per- 
sonally. Another  question  was  whether  the  ruling  of  & 
court  upon  a  motion  to  quash  an  attachment  was  subject  to 
review  in  th^  court  in  General  Term.  The  judges  had  in- 
dividual impressions  upon  these  questions,  but  it  was  not 
con»dered  necessary  to  settle  them  because  the  court  was 
unanimous  in  their  decision  as  to  the  sufficiency  of  the  af- 
fidavits upon  which  these  attachments  were  founded. 

In  each  case  the  affidavit  made  by  the  plaintiff  was  forti- 
fied by  an  affidavit  of  a  single  witness,  and  the  main  ques- 
tion relates  to  the  sufficiency  of  the  affidavit  by  the  wit- 
ness. 

It  seems  to  us  that  the  act  of  Congress  on  this  subject 
has  been  very  generally  misread.  That  act  provides  *^  that 
the  plaintiff,  his  agent  or  attorney,  shall  file,  &c.,  an  affi- 
davit supported  by  the  testimony  of  one  or  more  witnesses^ 
showing  the  grounds  upon  which  he  bases  his  affidavits,  and 
also  setting  forth  that  the  plaintiff  has  a  just  right  to  re- 
cover against  defendant  what  he  claims  in  the  declaration.'' 
This  has  generally  been  read  as  applying  to  the  testimony  of 
the  witness,  as  well  as  to  the  affidavit  of  the  plaintiff*,  and 
the  practice  has  been  to  prepare  the  affidavits  of  the  wit- 
nesses in  the  exact  terms  of  the  plaintiff's  affidavit. 

Bnt  this  is  not  what  the  law  intends.  It  intends  thatthe 
plaintiff  or  his  agent  shall  tile  an  affidavit  showing  or  setting 
forth  the  grounds  upon  which  he  bases  his  affidavits,  which 
affidavit  is  to  be  supported  by  the  testimony  of  one  or  more 
witnesses.  Kow  it  is  not  intended  that  the  witnesses  shall 
aimply  show  the  grounds  on  which  the  plaintiff  bases  his  af- 
fidavit. Anybody  can  do  that  from  a  mere  inspection  of 
the  plaintiff 's  affidavit'  and  without  any  knowledge  of  the 


M  KSWMAN  t^.  HlEXTBR. 

facts.  But  that  would  not  be  testimony.  It  is  intended 
that  the  witness  shall  testify  to  the  truth  of  the  grounds 
upon  which  the  plaintiff  bases  his  aflSdavit. 

Nothing  could  illustrate  the  laxity,  of  the  practice  more 
forcibly  than  the  present  cases.  Here  the  plaintiff  in  each 
case  files  a  declaration,  one  of  which  contains  counts  tor 
Koods  sold  and  delivered,  for  ti^ork  done  and  materials  fur- 
nished, for  money  lent,  for  money  paid  by  plaintiff  for  de- 
fendant, for  money  received  by  defendant, for  use  of  plain- 
tiff*, and  for  money  found  due  on  aacount  stated.  The 
plaintiff's  affidavit  states  simply  as  a  consideration,  goods> 
wares  and  merchandise  sold  and  delivered.  The  witnesa 
who  testifies  on  behalf  of  the  plaintiff',  states  that  the  grounds 
upon  which  the  plaintiff  bases  his  action  in  the  aforesaid 
affidavit,  are  those  stated  in  the  declaration.  The  declara- 
tion states  half  a  dozen  different  grounds,  and  the  affidavit 
states  only  one  ;  so  the  affidavit  is  false  upon  the  very  face 
of  the  paper. 

The  same  thing  occurs  in  the  other  case,  with  the  excep- 
tion  that  the  grounds  referred  to  by  the  affidavit  are  those 
referred  to  by  the  plaintiff'  in  his  affidavit  and  declaration. 
But  that  is  obnoxious  to  the  same  criticism,  because  in  this 
case  the  plaintiff's  declaration  sets  forth  some  half  dozen 
j^rounds  of  recovery,  and  his  affidavit  states  only  one.  It  is 
apparent,  therefore,  that  the  affidavit  by  the  witness  as  to 
the  grounds  upon  which  the  plaintiff  bases  his  affidavit  is 
quite  insufficient ;  it  is  such  as  anybody  could  make  from  the 
inspection  of  the  plaintiff's  declaration  or  affidavit.  The 
other  thing  that  the  plaintiff  is  bound  in  his  affidavit  to  set 
forth  is  the  fact  that  he  has  a  just  right  to  recover  what  he 
claims  in  the  declaration.  This  also  must  be  supported  by 
the  testimony  of  witnesses. 

Now,  in  each  of  these  cases  the  witness  testifies  that  the 
8Dm  is  justly  owing  the  defendant  as  affiant  verily  htHeoei. 
The  question  is  whether  that  is  sufficient  testimony  to  sup* 
port  the  declaration.  It  is  evident  tbat-the  witness  niigfat* 
itiake  the  affidavit  in  real  ignorance  of  the  facts  of  the  case. 
He  might  make  it  from  information  derived  from  the  j^^in* 
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tiff  himself  er  he  might  make  it  from  the  inspectioti  of  the 
affidavit  of  the  plaintiff  alone  and  bis  belief  in  bis  veracity^ 
but  that  would  not  be  testimony. 

There  was  a  case  reported  in  the  second  of  Wendell,  in 
which  an  affidavit  as  to  non-residence,  as  the  affiant  believes, 
was  held  sufficient,  but  ^  foot  note  to  the  report  refers  to 
some  four  or  five  other  cases  in  which  that  was  thoroughly 
overruled.  One  of  these  cases  is  reported  in  the  18th  vol- 
ume of  WendelPs  Reports,  page  611.  The  court  there  show 
that  although  some  laxity  prevailed  upon  the  subject  for- 
merly in  analogous  cases  of  injunction,  yet  that  lately  the 
courts  have  been  mor<d  strict  in  deciding  what  would  be  com- 
petent legal  testimony  to  justify  them  in  issuing  either 
i(ttachments  or  injunctions.  In  this  case  there  was  an  affi- 
davit of  non-residence  according  to  the  information  and  belief 
cfihe  witness  J  but  the  court  was  of  opinion  that  the  affidavit 
18  insufficient.    It  says : 

^*  For  augbt  we  know,  the  witness  may  have  been  informed 
by  the  party  who  made  the  application.  *  *  *  In  shorty 
any  kind  of  information  that  we  can  imagine  would  satisfy 
such  an  affidavit  as  was  presented  in  this  case.  To  receive 
it  would  be  a  complete  evasion  of  the  statute." 

It  is  upon  these  grounds  that  the  court  on  a  former  hear- 
ing of  this  case  concurred  in  the  opinion  that  the  affidavit 
upon  which  the  motion  was  based  was  insufficient,  and  that 
the  court  below  was  right  in  quashing  the  attachment  upon 
motion  ;  and  upon  a  review  of  the  case,  in  the  light  of  all 
the  authorities  cited  on  the  part  of  the  plaintiff,  we  see  no 
ground  for  reconsidering  that  action  or  allowing  a  rehearing 
in  the  case.    The  motion,  therefore,  must  be  overruled. 
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The  Glbnwood  Cemetery  vs.  Joseph  B.  Close  et  au 
Equity.     No.  5,877. 

Decided  Jnn«  2. 1879. 

Four  individuals  entered  Into  an  agreement  to  establish  a  cemetery 
near  Washin^on,  and  tlie  title  of  a  tract  of  land  was  conT*'yed  to  one 
of  tiieni  tor  tiiat  purpose,  and  he  shortly  afterwards  conveyed  to  one 
of  the  others,  who  still  holds  the  legal  title.  They  pn^pared  an  act  of 
Congress  incorporating  the  (jlenwood  Cemetery  Company,  the  mana- 
gers ot  whicii  wt're  to  be  elected  by  ttie  proprietors  of  the  ground. 
There  had  l>een  a  pnhlic  dedication  upon  the  premises,  conducted 
witli  religious  ci^remonics.  'IMie  land  contained  niufty  acres,  tliirty  of 
wiiich  were  enclosed  and  u«ed  for  sepulture.  Nearly  two  thousand 
lot^  were  subsequfutly  purchased,  and  the  liitermHUts  had  been  n«'arly 
as  numerous.  Tlie  dtH'ds  to  tiie  lot-owners  were  in  the  name  and  un- 
der tlie  seal  of  the  corporation,  and  8|gned  bv  the  president  thereof, 
who  wu«  aUo  tlie  liolder  of  the  legal  title.  The  rules  and  regulations 
were  all  in  the  name  of  tlie  corporation.  The  lot  owners  becoming 
dissatisiied  witli  the  management  of  the  cemetery,  procured  an  amend- 
ment of  the  charter,  piovidiiig  for  an  election  of  three  trustees  by  the 
lot-owners,  and  two  by  the  original  proprietors.  The  president, 
holding  tlie  title,  denied  there  was  a  corporation  ;  refused  to  appoint 
two  triisiet'S,  and  claime<i  lo  hold  tlie  property  as  hi:)  own.  The  trus- 
tees appointed  by  the  lot-owners  fliled  the  vacancies.  Under  these 
circumstances,  it  is  held  that  tlie  property  was  dedicated  to  the  pur- 
poses (»f  a  cemetery  in  its  entirety,  and  that  the  owner  of  tlie  legal 
title  cannot  now  deny  tiie  existence  of  the  corporation,  or  that  lie  is 
its  president,  or  that  the  lots  are  held  in  pursuance  of  the  charter. 
It  was  further  held  that  the  ainendm(*nt  by  Congress  was  in  harmony 
with  tile  oi'iginal  cliarter.  and  was  necessary  to  protect  the  interests 
of  the  lot  owners;  and  also  that  the  president  was  bound  to  transfer 
the  legiil  title  to  tlie  corporation  upon  receiving  such  compensation  as 
may  be  judicially  determined. 

The  Case  is  stated  in  the  opinion. 

T.  W.  Bartlby  and  Jesup  Miller  for  complainant. 

J.  HuBLEY  AsHTON  and  Nath'l  Wilson  for  defendants. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

To  state  the  essential  part  of  pleadings  in  this  cause  in' 
the  most  condensed  form,  the  bill  alleges  that  the  defend- 
ants, Joseph  B.  Close,  Wra.  8.  Humphreys,  S.  R.  Evans  and 
Geo.  Clendenin,  combined  for  their  own  private  gain  and 
e'^tublitiihed  a  cemetery  near  Washington,  and  for  that  pur- 
pose purchased  a  tract  of  land,  the  title  of  which  was  tem- 
porarily conveyed  to  Humphreys ;  that  said  parties  procured 
an  act  of  Congress  to  be  passed  on  the  27th  of  July,  1854,  to 
incorporate  the  proprietoi*s  of  Gleuwood  Cemetery  Co.;  that 
of  the  twelve  persons  named  as  corporators,  eight  were  resi- 
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dents  of  the  District  of  Columbia,  and  the  last  named  four 
were  the  defendants,  Close.  Humphreys  and  Evans,  and  one 
Phelpe,  all  residing  out  of  th«  District  of  Columbia  ;  that 
according  to  said  charter,  the  affairs  of  the  company  were  to 
be  managed  by  four  managers  to  be  elected  annually  by  the 
proprietors,  and  until  an   election  the  four  last  named  cor- 
porators aforesaid  were  to  be  the  managers  j  that  none  of 
the  eight  residents  of  the  District  have  been   allowed  any 
share  in  the  management,  but  said  Close,  Humphreys,  Phelps 
and   Evans,  organized   themselves  as  the  corporation,  ac- 
cepted the  charter,  elected  Close  president  and  the  others 
as  managers,  and  George  Clendenin  as  superintendent,  and 
they  have  ever  since  managed  the  institution  for  their  pri- 
vate gain.     That  the  land  purchased  containing  about  ninety 
acres  was  formally  dedicated  to  the  purpose  of  a  cemetery  on 
the  2d  of  August,  1854,  and  rules  and  regulations  published 
for  the  government  of  the  cemetery,  and  that  Humphreys 
thereafter  conveyed  the  legal  title,  which  was  temporarily  in 
him,  to  said  Close,  who  therebj-  became  trustee  for  the  cor- 
poration ;  that  said  parties  sold  lots  for  burial  purposes  to 
over  twelve  hundred  persons,  and  received  the  proceeds,  the 
certificates  or   deeds   being   under   the  corporate  seal,  and 
signed  by  Close,  as  president ;    that   the   cemetery  being 
greatly  mismanaged,  the  lot  owners  applied  to  Congress  for 
an  amendment  to  the  charter,  whereupon  Congress  passed  an 
amendment  in  February,  1877,  providing  for  the  election  of 
three  trustees  by  the  lot  holders  and  two  by  the  original  pro- 
prietors, for  the  future  management  of  the  cemetery  ;  that 
thereupon  the  lot   holders  elected  Jno.   McLelland,  S.  H. 
Morsell  and  T.  W.  Bartley  trustees,  and  requested  Close  to 
appoint  two  others,  which  he  refused  to  do,  denying  the  ex- 
istence of  the  corporation  and  claiming  the  property  as  his 
o>vn  ;  that  at  an  annual  meeting,  the    lot  holders   elected 
Bartley,  McLelland  and  George  W.  Cochran  as  a  permanent 
board  of  trustees,  and  on  the  continued  refusal  of  Close  to 
appoint  the  two  others,  filled  the  vacancies  by  the  election 
of  Lewis  Clephane  and  George  T.  Keen  ;  that  the  board  re- 
moved Clendenin  from  his  office  of  superintendent,  and  de- 
18 
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manded  possession  of  the  books,  papers  and  other  property, 
which  he  has  refused  to  surrender.  That  the  defendant, 
since  the  amendment  to  the  charter,  has  collected  income 
from  the  sales  of  lots  and  applied  it  to  his  own  use,  and 
divested  the  whole  property  from  the  use  of  the  cor- 
poration. 

It  prays  that  Close  may  be  compelled  to  execute  his  trust? 
and  conveying  the  property  to  the  corporation  ;  and  the  de- 
fendant may  account  for  all  moneys  received  since  the  amend- 
ment of  the  charter,  and  may  be  enjoined  from  any  further 
interference,  &c. 

The  answer  of  Close  denies  that  the  Qlenwood  Cemetery 
Company  is  a  corporation,  and  that  he  co-operated  with 
Humphreys  in  procuring  the  passage  of  the  act  of  incor- 
poration ;  denies  all  knowledge  of  any  acceptance  of  or 
organization  under  the  charter  or  any  election  of  officers 
thereunder,  and  avers  that  he  became  satisfied  upon  inquiry 
in  1876  that  no  such  acceptance  or  organization  took  place- 
It  admits  the  formal  dedication,  the  publication  and  circula- 
tion of  the  pamphlet  by  the  direction  of  Humphreys  alone, 
but  denies  the  legal  eftect  attributed  to  these  facts,  and  that 
he  became  trustee  of  the  property  for  the  company.  It 
denies  the  alleged  mismanagement,  and  the  validity  of  the 
act  of  Congress  amending  the  charter,  as  far  as  it  seeks  to 
divest  him  of  his  property  without  compensation.  It  admits 
the  sales  to  numerous  lot  holders  and  their  rights  to  their 
lots. 

It  admits  that  he  instructed  Clendenin  not  to  surrender 
the  property  to  the  trustees  elected  by  the  lot  holders.  It 
admits  the  sale  of  lots  since  the  amended  charter,  and  the 
receipt  of  the  proceeds,  but  denies  his  accountability  for 
them.  It  shows  the  legal  title  to  be  vested  in  him,  aud 
denies  the  right  of  the  purchasers  of  lots  to  any  part  of  the 
sixty  acres  not  laid  out  into  lots,  or  to  any  unsold  lots  or 
their  proceeds. 

Clendenin  also  filed  an  answer,  which  it  is  unnecessary  to 
notice.  One  Borcheling,  receiver  in  a  suit  between  Close 
and  his  wife,  and  claiming  under  assignment  from  Close  for 
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the  benefit  of  his  wi'*'^.  ^"s  allowed  to  be  made  a  party  de- 
fendant, and  to  file  an  answer. 

The  decree  required  Joseph  B.  Close  to  convey  a  title  in 
fee  simple  to  the  thirty  acres  now  laid  out  into  hnriiil  lots  to 
the  company,  and  that  he  and  Clendenin  deliver  up  all  books, 
property  and  effects  belonging  to  the  cemetery  within  thirty 
days,  and  be  enjoined  from  hereafter  interfering  with  the 
plaintiff  in  the  management,  and  that  an  account  should  he 
taken  of  receipts  and  expenditures  by  Clendenin  since  March 
17, 1877,  and  that  the  trustees  should  hereafter  yearly,  on  the 
first  Monday  of  June,  pay  over  to  Joseph  B.  Close,  the 
original  proprietor,  one-fourth  of  the  gross  receipts  from  sales 
of  lots,  to  be  in  place  of  the  capital  stock  provided  for  in  the 
original  charter — saving  the  rights  and  interests  of  Mrs. 
dose. 

From  this  decree  Close  appealed. 

The  facts  relating  to  the  the  title  of  the  property  in  con- 
troversy were  as  follows :  On  the  2d  of  June,  1852,  the  tract 
of  land,  now  known  as  Qlenwood  Cemetery,  was  purchased 
by  William  S.  Humphreys,  of  New  York,  from  James  J. 
Boyle,  of  Washington,  for  $9,000,  and  conveyed  to  Hum- 
phreys  by  deed  of  that  date.  On  the  7th  of  April,  1858, 
Humphreys  conveyed  to  the  defendant,  Joseph  B.  (Jloae,  of 
New  York,  an  undivided  moiety  of  the  tract  in  fee  simple. 
This  deed,  though  absolute  in  form,  was,  in  fact,  a  mortgage, 
and  intended  as  security  for  some  (20,000,  which  Close 
claims  to  have  advanced  to  Humphreys.  On  the  22d  day  of 
Jane,  1864,  Humphreys  conveyed  the  entire  tract  to  Close 
in  fee  simple  with  covenants  of  title. 

Meanwhile  Close  claims  to  have  advanced  some  $7,000 
more  to  Humphreys.  At  the  time  of  the  execution  of  the 
last  deed,  an  agreement  was  made  between  them,  that  Close 
would  indorse  the  paper  of  Humphreys,  and  if  the  latter 
should  provide  for  it  and  meet  his  obligations  to  Close,  he 
should  have  back  a  moiety  of  this  property  and  they  should 
own  it  in  common.  In  1858  or  1859  Humphreys,  having 
failed  to  meet  his  engagements,  relinquished  bis  interest  in 
the  property,  and  Close  remained  the  sole  proprietor  under 
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this  title.  At  the  time  of  his  advances  to  Humphreys, 
Close  was  informed  that  they  were  to  be  used  in  the  conver- 
sion of  this  property  into  a  cemetery. 

Until  the  final  settlement,  in  1858  or  1859,  Close  seems 
to  have  considered  himself  as  mere  mortgagee  as  to  one 
moiety  of  the  property,  and  Humphreys,  who  was  in  pos- 
session, as  a  mortgagor,  and  as  to  the  other  moiety  of  which 
he  was  the  absolute  owner,  he  regarded  Humphreys  as  his 
agent  and  left  to  him  the  entire  management,  including  the 
disbursements  of  all  moneys  spent  in  the  development  of  the 
property.     P.  51,  dep.  of  deft. 

On  the  27th  of  July,  1854,  an  act  of  Congress  was  passed, 
entitled  *'An  act  to  incorporate  the  proprietors  of  tileuw^ood 
Cemetery." 

The  defendant  Close  claims  that  this  act  was  procured  by 
Humphreys  without  his  knowledge.  It  declares  twelve  per- 
sons who  are  named,  and  of  whom  the  defendant  Joseph  B. 
Close  was  one,  to  be  a  body  politic  and  corporate  by  the 
name  and  title  of  "  The  Proprietors  of  Glenwood  Cemetery 
in  the  District  of  Columbia." 

This  charter  authorizes  the  corporation  to  purchase  and 
hold  not  more  than  one  hundred  acres  of  land  north  of  the 
city  of  Washington,  provided  that  at  least  thirty  acres  shall 
be  forever  appropriated  and  set  apart  as  a  cemetery.  It  era- 
powers  the  managers  to  lay  out  and  ornament  the  grounds, 
dispose  of  burial  lots,  make  by-laws,  &c.  It  directs  that 
until  an  election  of  managers  shall  be  had  according  to  its 
provisions,  the  last  four  persons  named  in  the  act  (among 
whom  were  Humphreys  and  Close)  shall  be  the  managers  of 
the  corporation.  It  further  enacts  that  the  land  of  the  com- 
pany dedicated  to  the  purposes  of  a  cemetery  shall  not  be  sub- 
ject to  taxation. 

On  the  2d  of  August  the  formal  ceremony  of  dedicating 
the  cemetery  took  place,  in  the  presence  of  a  large  concourse 
of  people,  with  religious  services  and  addresses. 

Immediately  after,  a  pamphlet  was  published,  containing 
a  copy  of  the  charter,  a  narrative  of  the  proceeding  of  dedi- 
cation (in  which   the   property  is  described  as  containing 
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ninety  acres,  of  which  thirty  were  then  fully  prepared  for 
interments),  the  names  of  the  managers  and  officera  (of 
which  latter  Close  was  named  as  president,  Humphreys  as 
treasurer,  and  Clendenin,  one  of  the  defendants,  and  brother- 
in-law  of  Humphreys',  as  superintendent),  and  the  by-laws, 
of  which  the  first  declares  that  *^  all  lots  shall  be  held  in  pur- 
suance of  an  act  to  incorporate  the  Proprietors  of  Glenwood 
Cemetery,  approved  July  27, 1854." 

This  pamphlet  was  not  only  generally  circulated,  but 
specially  sent  to  all  the  purchasers  of  lots  afterwards. 

It  also  came  to  the  hands  of  Close  about  the  time  it  was 
issued,  or  shortly  after  ;  and  he  admits  that  he  made  no  ob- 
jection to  the  appropriation  'of  the  property  in  the  manner 
shown,  as  he  likewise  admits  that  he  never  made  objection 
to  any  part  of  Humphreys'  proceedings,  although  he  denies 
any  knowledge  of  them  at  the  time  they  transpired. 

With  the  full  knowledge  on  the  part  of  Close,  then,  that 
this  publication  was  at  least  in  existence,  Humphreys,  either 
in  the  character  of  mortgagor  in  possession,  or  as  agent  of 
Close,  proceeded  to  sell  the  lots  and  receive  the  purchase 
money. 

In  the  course  of  twenty  years  Close  executed  nearly  or 
quite  2,000  certificates  or  deeds  of  lots,  which  he  signed  as 
president  of  the  company,  and  which  bore  the  seal  of  the 
company,  and  on  which  were  printed  the  by-laws,  the  first 
of  which,  as  already  stated,  declared  that  the  lots  "  shall  be 
held  in  pursuance  of  the  act  of  Congress,^^  ^c. 

All  this  was  a  full  ratification  and  adoption  of  Hum- 
phreys' previous  management  and  disposition  of  the  prop- 
erty, as  far  as  any  authority  from  Close  is  needed. 

It  is  perfectly  apparent,  then,  that  the  sale  of  these  lots 
was  accompanied  with  explicit  representations  to  the  pur- 
chasers— 

1.  That  this  property  was  dedicated  to  the  purposes  of  a 
cemetery  in  its  entirety. 

2.  That  the  lots  were  to  be  held  in  pursuance  of  the  char- 
ter,  u  e.y  were  to  be  under  the  protection  and  subject  to  the 
requirements  of  the   charter,  and,  consequently,  that  the 
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charter  was  in  force,  and,  consequently,  further,  that  the 
corporation  was  in  existence  and  Close  was  its  president. 

I  leave  out  of  view  other  significant  facts,  such  as  the 
claim  of  exemption  from  taxation /or  the  whole  traciy  because 
this  was  not  addressed  to  the  lot  holders.  If,  at  this  late 
day.  Close  can  be  allowed,  as  against  the  lot  owners,  to  deny 
the  existence  of  the  corporation,  and  assert  a  private  owner- 
ship  of  this  property  inconsistent  with  the  dedication  before 
mentioned,  there  must  be  a  grave  defect  in  the  ethics  of  the 
law  or  in  the  machinery  of  justice. 

We  hold  him  irrevocably  committed  in  favor  of  the  lot 
owners,  to  a  recognition  of  this  original  charter  as  in  force, 
and  of  the  legal  consequences  of  it. 

It  is  true  that  the  existence  of  a  grant  of  corporate  fran- 
chises from  the  Government  is  not  made  out  by  estoppel. 
But  that  is  not  the  question  here.  The  grant  from  the 
United  States  was  complete,  without  resorting  to  an  estoppel. 
The  completion  of  the  corporation  after  that  was  merely  an 
t>z  paiSj  and  on  that  an  estoppel  may  exist.  The  defendant 
Close  after  proclaiming  himself  the  president  of  an  existing 
corporation  through  a  period  of  twenty  years,  is  clearly  es- 
topped, in  our  judgment,  from  now  asserting  the  contrary 
against  those  who  have  dealt  with  him  on  the  faith  of  this 
declaration.  But  this  is  not  all ;  if  the  original  charter  is 
to  be  considered  in  force  for  any  purpose,  it  is  for  all.  The 
lots  cannot  be  held  in  pureuance  of  the  charter,  as  the 
lot  holders  were  notified,  unless  it  be  so  in  force.  Then,  the 
reservation  of  the  right  to  Congrees  to  alter,  modify  or  re- 
peal the  charter  is  also  in  force.  The  alteration  made  by 
the  amended  charter  was  perfectly  in  harmony  with  the 
objects  of  the  original  charter,  and  absolutely  required  to 
protect  the  interests  of  the  lot  holders.  Under  the  first 
charter,  the  managers  were  to  be  elected  by  the  original 
proprietors  of  the  ground.  But  by  the  sale  of  lots,  this 
proprietorship  was  changing  to  the  lot  holders,  aid  just 
in  proportion  to  the  sales,  the  interest  of  these  original 
proprietors  was  disappearing.  With  this  change  of  interests, 
it  was  eminently  proper  that  a  change  of  management  should 
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take  place,  and  that  the  managers  should,  in  part,  be  elected 
by  the  lot  holders.  It  certainly  tended  to  carry  into  eliect 
the  object  of  the  charter,  which  was  to  preserve  this  prop- 
erty as  a  cemetery,  for  all  time,  because  when  the  lots  are 
all  sold,  the  lots  holders  alone  are  interested  in  that  object, 
and  the  original  proprietors  cease  to  have  any  interest  in  it. 
We  think  this  amendment,  then,  a  legitimate  consequence  of 
the  vitality  of  the  original  charter,  and  that  the  course  of 
conduct  pursued  by  Close  has  committed  him  in  favor  of 
the  lot  holders,  as  much  to  this  and  to  the  recognition  of  the 
corporation  as  recognized,  as  it  does  to  the  recognition  of  the 
original  charter  as  still  in  force.  And  when  it  is  said  that 
the  estoppel  can  only  operate  in  favor  of  the  lot  holders, 
and  not  in  favor  of  the  corporation,  we  answer,  1,  that  the 
estoppel  compels  him  to  recognize  the  corporation  ;  and,  2, 
that  the  lot  holders  and  the  corporation  are  the  same ;  it  is 
their  organ  and  representative  and  agent,  and,  as  such  is  en- 
titled to  the  benefit  of  this  equitable  estoppel. 

Whatever,  then,  may  be  the  proof  as  to  actual  organiza- 
tion of  the  corporation  under  the  original  charter,  we  hold 
that,  as  against  the  defendant  Close,  the  corporation  as  re- 
organized under  the  amendment,  is  lawfully  in  court,  for  the 
enforcement  of  his  obligations  in  respect  to  the  cemetery  for 
the  benefit  of  the  lot  holders.  But  in  the  opinion  of  a  part 
of  the  court,  at  least,  the  facts  that  Close  has  for  twenty 
years  acted  as  the  incumbent  of  a  corporate  oflice,  using  the 
corporate  seal,  and  that  Humphreys  and  Clendenin  have  like- 
wise professedly  exercised  such  offices  also,  are  evidence  suf- 
ficient of  an  actual  organization  under  the  charter. 

Let  us  now  inquire  what  are  these  obligations  of  Close  : 
What  is  the  legal  eftect  of  the  acts  before  mentioned,  in  the 
direction  of  a  dedication  of  this  property  to  the  use  of  others 
than  the  proprietors  ?  What  is  the  nature  of  the  alleged 
dedication  ? 

It  has  been  argued,  that  the  fee-simple  title  of  property 
cannot  pass  by  dedication  ;  that  there  was  no  dedication 
here  to  the  public  or  to  any  charitable  use,  or  to  the  lot 
owners,  because  at  the  time  of  the  ceremony  of  dedication 
there  werq  none  such,  &c. 
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It  is  not  necessary  to  controvert  these  propovsitions. 

The  kind  of  dedication  that  can  be  claimed  may  be  illus- 
trated by  examples  given  in  the  American  note  to  Dovaston 
vs.  Payne,  2  Smith's  Leading  Cases. 

"This  (it  is  said),  if  one  owning  land  exhibits  a  map  of 
it,  on  which  a  street  is  defined,  though  not  as  yet  opened, 
and  building  lots  be  sold  by  him  with  reference  to  a  front  or 
rear  on  that  street,  or  lots  be  conveyed,  being  described  as 
by-streets,  this  is  an  immediate  dedication  of  the  streets, 
and  the  purchasers  of  lots  have  a  right  to  have  that  street 
thrown  open  forever." 

Again,  "if  the  ow^ner  of  land  lays  out  and  establishes  a 
town,  and  makes  and  exhibits  a  plan  of  the  town,  with 
various  plats  of  spare  ground,  such  as  streets,  alleys,  quays, 
Ac,  and  sells  the  lots  with  clear  reference  to  that  plan,  the 
purchasers  of  the  lots  acquire,  as  appurtenant  to  their  lots, 
ever}/  easement,  privilege  and  advantage,  which  the  plan  represents 
as  belonging  to  thern  as  a  part  of  the  town,"  Ac,  &c. 

These  general  principles  have  been  applied  to  the  very 
case  of  a  public  cemetery  in  the  case  of  Hunter  vs.  The 
Trustees  of  Sandy  Hill,  6  Hill  (X.  Y.),  407,  which  was  an 
action  of  ejectment  to  recover  ground  that  had  been  used  as 
a  public  cemetery.  The  court  said,  "  Dedication,  the  term 
used  in  reference  to  this  subject,  is  the  act  of  devoting  or 
giving  property  for  some  proper  object  and  in  such  manner 
as  to  conclude  the  owner.  The  law  which  governs  such  cases 
is  anomalous.  Under  it  rights  are  parted  with  and  acquired 
in  mode  and  by  means  unusual  and  peculiar.  Ordinarily, 
some  conveyance  or  written  instrument  is  required  to  trans- 
mit a  title  to  real  property,  but  the  law  applicable  to  dedi- 
cations is  different.  A  dedication  may  be  made  without 
writing,  by  act  in  pais  as  well  as  by  deed".  It  is  not  necessary 
that  the  owner  should  part  with  the  title  which  he  has,  for 
dedication  has  respect  to  the  possession  and  ends  the  personal 
estate.  Its  effect  is  not  to  deprive  a  party  of  title  to  his 
land,  but  to  estop  him  while  the  dedication  continues  in 
force,  from  asserting  that  right  of  exclusive  possession  and 
enjoyment  which  the  owner  of  property  ordinarily  has." 
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''This  bein^  a  case  to  which  law  of  dedication  applies,  the 
Qse  for  which  the  dedication  was  made  must  determine  the 
extent  of  the  right  parted  with  by  the  owner  of  the  land 
and  acquired  by  the  public,  where,  as  in  the  case  of  a  high- 
way, the  public  acquire  but  a  mere  right  of  passage,  the 
owner,  who  makes  the  dedication,  retains  the  right  to  use 
the  land  in  any  way  compatible  with  the  full  enjoyment  of 
the  public  easement.  But  the  case  is  widely  difi'erent  here. 
The  land  in  question  was  dedicated  as  a  graveyard  and  the 
ashes  of  the  dead  should  be  allowed  to  repose  in  undisturbed 
solitude  and  quiet." 

So,  in  this  case,  the  mere  ceremonial  of  dedication,  as  it 
was  called,  before  referred  to,  had  no  legal  efiect  whatever  ; 
Close  might  still  have  recalled  the  property  from  its  pro- 
posed destination^  But  when  nearly  or  quite  two  thousand 
grave  lots  were  sold  on  the  faith  of  the  representations  we 
have  spoken  of,  the  dedication  was  complete  and  the  lot 
owners  acquired  a  right  to  every  easement,  privilege  and  ad- 
vantage which  was  held  out  to  them  as  a  part  of  the  scheme. 
But  there  was  something  more  in  this  case  than  the  mere 
dedication  of  an  easement.  This,  alone,  would  not  affect  the 
fee  simple  title.  There  were  acts  besides,  which  amounted 
to  the  creation  of  trust,  which  the  party  may  be  compelled 
to  give  effect  to. 

It  was  one  of  the  most  prominent  of  the  representations 
made  to  these  purchasers  that  the  Glen  wood  Cemetery  Com- 
pany was  the  owner  of  this  property.  Every  deed  was  made 
in  the  name  of  the  company  and  under  its  seal,  and  all  the 
by-laws  and  regulations  spea|c  in  its  name  as  the  owner. 
One  of  the  commonest  illustrations  of  constructive  fraud 
and  implied  trust  in  the  books,  is  the  case  where  one  having 
title  to  property  simply  stands  by  and  is  silent  when  another 
deals  with  it  as  if  that  title  did  not  exist,  and  in  ignorance 
of  it.  The  party  thus  omitting  to  disclose  his  rights  is  pre- 
cluded from  asserting  them  afterwards  to  the  prejudice  of 
the  party  misled  by  his  silence.  1  Story's  Eq.  Jur.,  Sees. 
385  to  891. 

Still  more  conspicuous  is  the  fraud  of  affirmatively  pro- 
14 
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claiming  and  reiterating  the  title  of  another  as  was  practiced 
here^  and  inducing  parties  to  act  upon  sach  proclamation, 
and  afterwards  asserting  rights  inconsistent  with  that  title. 
The  application  of  this  to  the  present  case  is  apparent.  It 
will  not  suffice  to  say  that  this  only  entitles  the  lot  holders 
to  have  their  own  titles  to  lots  made  good  through  the  cor- 
poration, because  the  title  was  asserted  in  the  corporation 
not  for  that  object  only,  but  for  all  the  objects  contemplated 
in  the  charter,  to  wit :  the  administration  of  the  whole 
property,  and  that  perpetually,  for  the  purposes  of  this 
cemetery.  We  hold  it  clear,  then,  that  Close  is  bound  in 
equity  to  transfer  this  property  to  the  corporation,  in  the 
interest  of  the  lot  holders.  We  do  not  mean  to  say  that  he 
is  estopped  from  claiming  further  compensation  for  the  land, 
for  this  is  not  inconsistent  with  the  right  of  the  corporation 
to  hold  and  manage  the  property. 

The  argument  for  the  defence  admits  the  dedication  so 
far  as  to  bind  the  owner  not  to  divert  the  thirty  acres  from 
the  intended  use,  and  to  entitle  the  lot  holders  to  have  the 
property  perpetually  held  and  used  for  the  purposes  of 
sepulture. 

To  us  it  seems  to  go  further.  It  was  held  out  to  the  lot 
holders  not  only  that  the  ground  immediately  available  for 
burial  should  remain  set  apart  for  that  object,  but  that  the 
cemetery  should  be  forever  under  the  protection  of  a  per- 
petual corporation,  charged  with  the  duty  of  laying  out  and 
ornamenting  the  grounds,  capable  of  receiving  gifts  and 
bequests,  and  empowered  to  make  by-laws  for  the  regulation 
of  the  affairs  of  the  corporation,  and  the  whole  property  was 
described  as  dedicated  to  the  purposes  of  the  cemetery — not, 
necessarily,  that  the  whole  should  be  laid  out  into  lots — but 
that  it  should  all  belong  to  the  institution  and  be  available 
for  its  general  objects. 

This  was  not  to  be  a  mere  graveyard  in  which  each  lot- 
holder  acquired  a  piece  of  ground  in  which  to  bury  his  dead, 
and  at  the  same  become  chargeable  with  the  sole  care  of  his 
particular  lot,  but  the  lot-holders  themselves  became  subject 
to  by-laws  and  regulations  having  reference  to  the  instita- 
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tion  as  an  entirety  and  the  perpetual  preservation  of  the 
cemetery  as  an  ornamental  and  convenient  place  for  inter- 
ment and  for  resort  by  the  relatives  of  the  dead.  All  this, 
too,  requires  and  involves  a  permanent  provision  for  the 
expenses  of  such  an  institution. 

The  scheme  is  not  to  be  gratified  by  a  mere  application  of 
the  proceeds  of  sales  of  lots  to  current  expenses,  while  the 
surplus  is  diverted  to  other  objects,  or  the  mere  profit  of  the 
projectors  of  the  enterprise  ;  and,  therefore,  this  dedication 
involves  a  pledge  of  the  resources  of  this  institution,  as  far 
as  necessary  to  its  preservation  and  perpetuation.  It  was  in 
this  faith  that  the  lot  holders  bought,  and  certainly  with  no 
idea  that  the  corporation  would  sell  all  the  lots,  appropriate 
the  entire  proceeds,  then  declare  itself  dissolved,  and  leave 
the  lot-holders  to  assess  themselves  for  all  the  future  needs 
of  the  cemetery.  So  much  for  the  rights  and  legitimate 
expectations  of  the  lot-holders. 

Now  let  us  consider  the  rights  of  the  original  proprietors 
of  the  ground. 

The  charter  is  entitled  "An  act  to  incorporate  the  Pro* 
pridors  of  Glenwood  Cemetery ^^  and  it  incorporates  certain 
twelve  persons  by  name,  including  the  defendant,  Joseph  B. 
Close,  and  authorizes  them  to  purchase  not  exceeding  one 
hundred  acres.  It  evidently  contemplated  that  these  par- 
ties would  purchase  and  become  the  proprietors  of  the  land 
to  be  used  as  a  cemetery.  It  further  authorized  the  creation 
of  capital  stock  to  the  nominal  amount  of  $100,000,  to  be 
divided  among  these  parties  according  to  their  respective 
interests :  that  is,  the  capital  stock  issued  to  each  should 
represent  his  proprietary  interest  in  the  property.  It  was. 
42learly  intended  that  the  stock  should  represent  a  pecuniary 
value,  and  not  that  these  purchasers  should  devote  the 
property  so  to  be  bought  by  them  gratuitously  to  the  purposes 
of  a  cemetery.  One  of  the  difficulties  of  the  case  is  that 
Oongress  omitted  to  say  h<m  far  the  property  or  the  stock, 
which  was  to  be  its  representative,  should  be  a  source  of 
profit ;  from  what  source  its  dividends  were  to  be  derived, 
and  what  should  be  their  limit.    Yet,  that  the  proprietors 
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of  the  property  were  to  be  compensated  in  some  way  for  the 
property  out  of  the  sales  of  lots,  seems  clear  from  the  vevf 
fact  that  they  were  to  receive  capital  stock  in  proportion  to 
their  respective  interests  in  the  land. 

Now,  as  matters  turned  out,  these  corporators  did  not 
purchase  the  land  in  question,  but  the  defendant  (Close) 
assumed  to  act  as  the  entire  corporation  and  the  owner  of 
the  land  at  the  same  time.  As  the  owner  of  the  land  he  has 
not  parted  with  the  legal  title  to  the  corporation,  nor  been 
paid  any  stipulated  price  for  it.  Had  the  corporation  been 
regularly  organized  it  would  have  negotiated  with  him  for 
the  purchase  of  the  land  ;  he  might  have  fixed  his  price  and 
sold  or  have  refused  to  sell,  and  the  corporation  might 
equally  have  refused  to  purchase.  Without  waiting  for 
such  organization  he  has  appropriated  and  administered  the 
property  as  if  it  had  been  transferred  to  the  corporation,, 
until  it  has  passed  beyond  his  control.  lie  is  no  longer  in 
a  position  to  dictate  terms  or  fix  his  own  valuation  or  his 
interest.  But  if  the  land  is  not  yet  paid  for,  it  is  evident 
that  he  has  an  interest  of  value  which  cannot  be  taken  from 
him  without  compenstation. 

Although,  as  we  have  seen,  he  is  bound  to  make  the  title 
good  in  the  corporation,  he  is  still  entitled  to  say  that,  as 
the  owner  of  the  land,  he  has  not  been  compensated  for  it,, 
and  to  have  this  judicially  determined. 
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EuzABBTH  Miller 

V8. 

Francis  Millbr  and  Thomas  W.  Millbr. 
Law  No.  16,426. 

Decided  March  17. 1879. 

PAjmeDts  of  interest  and  ol  part  of  the  principal  of  a  promlBSory  notet 
and  which  were  endorsed  thereon,  by  one  of  the  Joint  makers  before 
the  said  note  was  barred  by  the  Statute  of  Limitations,  do  not  deprife 
the  other  joint  maker  of  his  defense  under  the  statute  where  the 
latter  had  no  knowledge  of  such  payments  and  had  not  assented 
thereto. 

STATEMENT  OF  THE  CASE. 

Action  to  recover  the  amount  dae  on  a  promissory  note 
made  to  the  plaintiif  by  the  defendant  Thomas  W.  Miller, 
for  a  thousand  dollars,  one  year  after  date,  and  dated 
March  9, 1870. 

Before  the  note  was  delivered  to  the  payee  (plaintifi'), 
the  defendant  Francis  Miller,  indorsed  the  same  by  writing 
his  name  on  the  back  thereof  for  the  accommodation 
of  the  said  Thomas,  with  the  intention  of  giving  him 
credit  with  the  payee,  who  was  about  to  loan  him  that 
amount  in  money.  It  was  conceded  at  the  trial  that 
defendants  were  to  be  considered  joint  makers  of  the 
note  sned  upon  within  the  decision  in  Ray  vs.  Simpson,  22 
How.,  851,  and  Good  vs.  Martin,  5  Otto,  90.  On  the  back 
of  the  note  are  various  receipts  for  interest,  the  last  indorse- 
ment being  '^  October,  1875,  by  cash,  $25."  These  payments 
were  made  from  year  to  year  until  1875  by  Thomas  Miller, 
the  maker,  which  was  a  period  less  than  three  years  before 
the  commencement  of  the  suit,  but  more  than  three  years 
after  the  right  of  action  accrued  upon  the  note.  Francis 
Miller  interposed  four  pleas,  one  of  which  is  the  statute  of 
limitations,  and  the  bill  of  exceptions  is  confined  to  the 
ruling  of  the  court  upon  that  plea  alone. 

Upon  the  trial  of  the  cause  the  note  was  given  in  evi* 
dence,  and  Francis  Miller  established  the  fact  that  he  knew 
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nothing  abont  the  non-payment  of  the  note  or  about  the 
payment  thereon  of  interest  or  of  caah,  or  the  receipt  there- 
for indorsed  upon  it,  until  a  short  time  before  the  action  was 
commenced  and  after  the  three  years  had  elapsed.  He 
thereupon  requested  the  court  to  instruct  the  jury  that : 

"  If  the  jury  find  from  the  evidence  that  Francis  Miller 
wrote  his  name  on  the  back  of  the  note  without  receiving 
any  portion  of  the  consideration,  and  that  plaintiff  knew  or 
had  any  reason,  to  know  that  the  loan  was  to  Thomas  W. 
Miller,  and  for  his  exclasive  use,  then  Francis  Miller  cannot 
be  bound  by  the  payments  on  the  notes,  unless  he  knew  of 
their  having  been  made,  or  promised  to  pay  the  note  within 
three  years  before  suit  brought." 

That  instruction  was  refused  and  is  involved  in  the  first 
exception.  The  court  then  charged  the  jury,  that  "  if  they 
found  that  within  three  years  before  suit  brought,  the  de- 
fendant Thomas  W.  Miller  paid  interest  on  said  note,  and 
part  of  the  principal,  it  made  no  difference  whether  or  not 
Francis  Miller  knew  anything  about  said  payments,  he  was 
bound  by  them  as  a  joint  maker  of  the  note,  and  could  not 
set  up  the  Statute  of  Limitations."  This  instruction  was  also 
excepted  to,  and  the^cause  is  now  here  upon  a  motion  for  a 
new  trial  upon  these  exceptions. 

Wm.  V.  Bond,  Jr.,  and  Andrew  B.  Duvall  for  plaintiff: 

Until  the  statute  barred  the  demand  there  was  a  joint  and 
common  liability ;  under  such  circumstances  a  bona  fide  pay- 
ment of  interest  by  one  of  the  makers  ot  a  promissory  note 
prevents  the  statute  from  attaching  to  the  note  ;  and  this 
notwithstanding  the  relation  of  suretyship,  may  exist  inter  se. 
Smith's  Leading  Oases,  708  (margin) ;  Angell  on  Limita- 
tions, §§  248-9,  and  notes,  §§  275-7 ;  Whitcomb  vs.  Whitney, 
Doug.,  652  ;  Atkins  vs.  Tregold,  2  Bam.  &  Cress.,  28  ;  Pease 
vs.  Hirst,  10  Barn.  &  Cress.,  122 ;  Hunt  vs.  Bridgman,  2 
Pick.,  581 ;  Sigourney  vs.  Drury,  14  Pick,  891,  and  cases  ; 
Clark  vs.  Sigourney,  17  Conn.,  511 ;  EUicott  vs.  NichoUs,  7 
Gill,  96,  and  cases ;  Schindel  vs.  Gates,  46  Md.,  604,  and  cases. 
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L.  G.  HiNB  for  defendant  Francis  Miller : 

Defendant  Francis  Miller  excepts  to  the  charge  of  the 
coart  for  two  reasons : 

1st.  Payments  of  part  of  a  debt  within  three  years  before 
salt  brought  is  only  evidence  of  a  promise,  or  of  an  expres- 
sion of  a  willingness,  to  pay  the  balance,  and  it  is  for  the 
jury  to  determine  under  all  the  circumstances  of  the  pay- 
ment, whether  or  not  it  constitutes  a  new  promise.  The 
court  may  not  take  a  case  from  the  jury  because  part  pay- 
ment within  three  years  has  been  proved.  Especially  may 
not  the  court  say  to  the  jury,  under  such  facts,  that  defend- 
ant Francis  '^  could  not  set  up  the  Statute  of  Limitations  as 
a  bar  to  the  action." 

2d.  Payments  by  one  of  the  joint  and  several  makers  of  a 
promissory  note,  and  endorsed  upon  it  before  an  action  upon 
it  is  barred  by  the  Statute  of  Limitations,  and  within  three 
years  before  suit  brought,  do  not  afiect  the  defense  of  the 
Statute  of  Limitations.  Shoemaker  vs.  Benedict,  Ex.,  1 
Kemen,  N.  T.,  176 ;  Winchell  vs.  Hicks,  18  N.  Y.,  668 ; 
Coleman  i;^.  Forbes,  22  Pa.  St.,  166;  Van  Keusen  vs. 
Parmelee,  2  Comst.,  628 ;  Lewis  vs.  Woodworth,  2  Comst., 
612  ;  Bell  vs.  Morrison,  1  Peters,  861,  particularly  pages  867, 
368  ;  Exeter  Bank  vs.  Sullivan,  6  N.  H.,188  ;  Smith's  Lead- 
ing  Cases,  894,  896  and  896. 

A  joint  debtor  is  not  an  agent  for  the  other  debtor.  Cer- 
tainly he  has  not  power  to  change  or  enlarge  the  contract. 
The  payment  of  money  on  a  promissory  note  is  at  most  but 
the  acknowledgment  of  a  subsisting  debt.  The  court,  in 
Bell  vs.  Morrison,  1st  Peters,  862,  advises  us :  "  If  there  be  no 
express  promise,  but  a  promise  is  to  be  raised  by  implication 
of  law  from  the  acknowledgment  of  the  party,  such  an 
acknowledgment  ought  to  contain  an  unqualified  and  direct 
admission  of  a  previous  subsisting  debt,  which  the  party  is 
liable  and  willing  to  pay." 

Manifestly  where  no  other  relation  exists  between  two 
persons  but  that  of  joint  debtors,  the  promise  of  one  of  them 
to  pay  cannot  be  equivalent  to  an  expression  of  a  willingness 
by  the  other  to  pay. 
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**  We  are  of  opinion,"  says  the  Supreme  Ootirt  of  Pennsjrl- 
vania,  in  closing  their  opinion  in  Coleman  vs.  Forbes  (22 
Pa.  St.  R.)  9 '^  that  a  partial  payment  by  one  joint  debtor, 
not  partners  at  the  time  is  not  sach  an  act  as  justifies  an 
inference  of  a  new  promise  by  the  other  so  as  to  remove  the 
bar  of  the  Statute  of  Limitations."  But  in  the  case  at  bar, 
the  justice  presiding  tells  the  jury  that  appellant  Francis, 
^'  could  not  set  up  the  Statute  of  Limitations  as  a  bar  to  the 
action,"  if  Thomas  had  paid  any  part  of  the  note  within 
three  years  before  action  brought. 

A  promise  made  while  the  statute  is  running  is  of  no 
greater  potency  than  one  made  after  the  statute  has  attached. 
Dean  vs.  Hewett,  5  Wend.,  257  ;  Thompkins  vs.  Gardner, 
1st  Denio,  247  ;  Winchell  vs.  Hicks,  supra. 

A  promise  by  one  late  partner  does  not  bind  the  others. 
Bell  vs.  Morrison,  supra  ;  Levy  vs.  Cadet  et  al.,  17  Serg.  &  B., 
128  ;  Searight  ts.  Craighead  et  al.,  1st  Pa.,  188. 

If  one  joint  debtor,  who  had  sustained  the  relationship  of 
partner  to  the  other  debtor,  cannot  bind  him  by  a  promise  to 
pay  made  subsequent  to  the  dissolution  of  the  partnership, 
in  matters  in  which  they  were  jointly,  severally,  and  directly 
interested,  by  what  course  of  judicial  reasoning  can  a  person 
be  held  by  the  promises  of  one  who  was  his  joint  or  several 
debtor,  and  alone  negotiated  for  and  was  benefited  by  the 
contract  ? 

Mr.  Justice  Mac  Arthub  delivered  the  opinion  of  the 
court. 

The  question  is  presented  upon  the  bill  of  exceptions^ 
whether  a  promise  or  a  partial  payment  by  one  joint,  maker, 
withdraws  the  note  from  the  protection  of  the  statute  as  to 
other  joint  makers,  who  did  not  know  of  the  promise  or 
.  payment.  We  have  been  referred  to  Whitcomb  vs.  Whiting, 
Douglass  B.,  652.  That  was  an  action  upon  a  promissory 
note  executed  by  the  defendant  and  three  others.  There 
had  been  a  payment  by  one  of  the  others  of  interest  on  the 
note,  and  part  of  the  principal  within  six  years,  and  it  was 
held  that  this  was  sufiicieut  to  take  the  case  out  of  the 
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fltatate  as  afi^ainst  the  defendant^  although  he  was  ignorant 
of  the  payment.  The  doctrine  of  this  case  is,  undoubtedlyy 
that  a  payment  made  by  one  joint  maker  continues  the 
original  indebtedness  as  to  all. 

The  opinion  was  delivered  by  Lord  Mansfield  over  one 
hundred  years  ago^  and  was  followed  in  England  until  1856^ 
when  an  act  of  Parliament  declared  that  a  co-contractor 
should  not  lose  the  benefit  of  the  Statute  of  Limitations^  by 
reason  only  of  payment  of  any  principal  or  interest  by  any 
other  of  the  co-contractors.  Mercantile  Law  Amendment 
Act,  sec.  14.  So  that  a  mere  payment  of  a  portion  of  the 
principal  or  interest  by  one  joint  contractor,  is  not  now  suf- 
ficient in  that  country  to  take  an  instrument  of  this  kind 
out  of  the  statute,  as  against  the  other  joint  makers.  The 
doctrine  involved  in  that  case  has  given  rise  to  a  very  con- 
siderable conflict  of  authority  in  the  United  States. 

In  several  of  the  States  it  has  been  adopted,  and  in  others 
denied.  The  earlier  decisions  in  Pennsylvania  were  perhaps 
the  first  to  impeach  it ;  and  after  some  vaccilation  to  entirely 
overthrow  its  authority.  Levy  vs.  Cadet,  17  S.  &  R.,  126  ; 
Coleman  r^.  Forbes,  10  Harris,  156,  in  which  it  is  declared 
that  the  joint  liability  for  a  debt  does  not  empower  one  of 
the  debtors  to  deprive  the  rest  of  the  benefit  of  the  statute, 
unless  some  special  authority  is  proved  for  that  purpose. 
The  Supreme  Court  of  the  United  States  embraced  the  first 
opportunity  to  repudiate  the  doctrine  of  Whitcomb  vs. 
Whiting.  We  refer  to  Bell  vs.  Morrison,  1  Pet.,  361.  That 
was  the  instance  of  a  co-partnership  note,  and  it  was  sought 
to  withdraw  it  from  the  operation  of  the  statute,  by  reason 
of  the  promise  of  a  member  of  the  firm  after  the  co-partner- 
ship was  dissolved,  and  the  principle  was  announced,  that  the 
power  of  a  partner  to  bind  the  other  members  of  the  firm  is  . 
ended  by  its  dissolution,  and  where  the  debt  has  been  barred 
by  the  statute,  he  cannot  bind  his  co-partners  to  its  pay- 
ment. It  has  been  said  that  the  disapproval  by  the  Supreme 
Court  of  Whitcomb  vs.  Whiting,  was  obiter  dfciwm,  but  the 
language  of  Mr.  Justice  Story,  who  spoke  for  the  court,  is  so 
decided  and  emphatic,  and  so  well  fortified  by  principle  and 
15 
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reason  that,  as  Chief  Justice  Bronson  remarked  in  another 
case,  it  ought  not  to  be  disregarded^  and  can  never  be  over- 
thrown. When  the  very  point  to  be  determined  here  has 
been  so  elaborately  examined  and  passed  upon  by  that  tri- 
bunal, in  immediate  appellate  jurisdiction  to  this,  we  must 
receive  its  conclusion  as  binding  upon  us.  For  us  the  ques- 
tion is  settled.  We  simply  refer  to  the  notes  in  1  Smith's 
Leading  Cases  for  a  full  examination  of  the  conflicting 
decisions  in  the  difi'erent  States,  where  the  learning  upon 
the  subject  appears  to  be  exhausted. 

It  is  said,  however,  that  there  are  some  circumstances  in 
this  case  that  are  material.  One  is  that  the  indorsements 
upon  the  note  were  made  before  the  statute  had  attached  to 
it.  In  the  case  of  Bell  r^.  Morrison,  the  promise  was  made 
after  the  firm  was  dissolved,  and  after  the  statute  had 
attached  to  the  indebtedness  ;  and  there  is  no  doubt  but  that 
Mr.  Justice  Story  gives  considerable  prominence  to.  that 
circumstance  in  the  decision.  Here  it  occurred  that  the 
Statute  of  Limitations  had  not  acted  on  the  note  at  the  time 
of  such  payments ;  for  the  payments  were  made  in  each 
consecutive  year,  save  one,  from  1871,  the  first  year  after 
the  note  was  given,  to  1875,  within  one  year  before  suit. 
Now,  does  this  make  any  difference  ? 

In  Van  Eeuren  vs.  Parmelee,  2  Comst.,  625,  Chief  Justice 
Bronson  reviewed  the  previous  decisions  in  that  State,  and 
others,  which  were  supposed  to  follow  that  in  Whitcomb  w. 
Whiting,  and  announced  the  opinion  of  the  court  of  appeals 
with  great  force  of  reasoning  that  the  acknowledgment  of  a 
debt  already  outlawed  can  only  be  enforced  against  the  party 
making  it,  and  cannot  deprive  the  other  co-contractors  of 
their  defence  under  the  statute.  The  case  did  not  decide 
the  point,  that  payments  made  before  the  Statute  of  Limi- 
tations attaches,  by  one  co-contractor,  were  to  have  the  same 
effect  as  if  made  after.  But  in  the  subsequent  case  of  Shoe- 
maker vs.  Benedict,  11  N.  T.,  176,  the  facts  were  the  same 
as  in  the  case  at  bar.  There  the  action  was  upon  a  promis- 
sory note.  Payments  were  made  by  one  of  three  joint 
makers  and  indorsed  upon  it  before  the  note  was  outlawed  ; 
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the  action  was  commenced  after  the  period  of  limitations 
had  expired/ bat  within  six  years  after  the  last  payment, 
and  one  of  the  other  makers  set  ap  the  statute,  and  it  was 
held  that  the  action  as  to  such  maker  was  barred  ;  and  that 
it  did  not  affect  his  defence  whether  the  indorsements  were 
before  or  after  the  statute  had  attached.  The  judge  who 
expressed  the  opinion  of  the  court  in  that  case  uses  the  fol- 
lowing language :  ^'And  in  principle  I  see  not  why  a  promise 
made  before  the  statute  has  attached  to  a  debt  should  be 
obligatory  when  made  by  one  of  several  debtors,  when  it 
would  not  be  obligatory  if  made  after  the  action  was  barred. 
The  statute  operates  upon  the  remedy.  The  debt  always 
exists.  An  action  brought  after  the  lapse  of  six  years  upon 
a  simple  contract  must  be  upon  the  new  promise,  whether 
the  promise  was  made  before  or  after  the  lapse  of  six  years. 
The  same  authority  is  required  to  make  the  promise  before 
as  after  the  six  years  have  elapsed.  Oan  it  be  said  that  one . 
of  several  debtors  can,  on  the  last  day  of  the  sixth  year,  by 
a  payment,  small  or  large,  or  by  a  new  promise,  either 
express  or  implied,  so  affect  the  rights  of  his  co-debtors  as 
to  continue  their  liability  for  another  space  of  six  years, 
without  their  knowledge  or  assent,  or  any  authority  from 
them  save  that  to  be  implied  from  the  fact  that  they  are  at 
that  time  jointly  liable  upon  the  same  contract,  and  yet  that 
on  the  very  next  day,  without  any  act  of  the  parties,  such 
authority  ceases  to  exist  ?  If  so,  I  am  unable  to  discover 
upon  what  principle.  And  may  the  debt  be  thus  revived 
from  six  years  to  six  years  through  all  time,  or  if  not,  what 
limit  is  put  to  the  authority  ?  "  Dean  vs.  Hewitt,  5  Wend., 
257  ;  Tompkins  vs.  Gardner,  1  Denio,  247,  are  authorities 
that  promises  made  while  the  statute  is  running  are  to  be 
construed  in  the  same  manner  as  if  made  after  the  statute 
had  attached. 

It  is  now  well  understood  that  the  mere  acknowledgment 
of  a  debt  is  not  sufficient  to  take  it  out  of  the  statute. 
There  must  be  circumstances  from  which  a  new  promise  may 
be  presumed.  The  debt  is  no  longer  demandable,  and  there 
must  be  a  new  promise,  either  express  or  implied,  in  order  to 
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revive  it.  The  acknowledgment  must  be  accompanied  by 
expressions  showing  a  willingness  to  pay  it.  'Such  is  the 
carrent  of  the  modem  decisions^and  this  new  promise  is  now 
the  real  cause  of  action  where  the  statute  has  otherwise  run 
upon  the  demand.  Now  can  it  be  possible  that  a  joint  con- 
tractor, by  his  own  act  and  at  his  own  pleasure,  and  without 
the  knowledge  or  consent  of  his  co-contractor,  can  enter  into 
a  new  liability  which  will  be  binding  upon  them  both  ?  To 
state  this  proposition  is  to  refute  it.  Nor  in  principle  can  it 
make  any  difference  whether  the  payment  claimed  to  revive 
the  liability  was  made  before  or  after  the  statute  had 
attached.  In  other  words,  a  joint  contractor  is  not  an  agent 
for  the  others  unless  there  is  an  arrangement  to  that  end, 
and  cannot  bind  the  co-contractors  without  their  consent. 

Upon  the  whole,  we  think  the  instruction  which  was 
refused  by  the  court  below  should  have  been  given  to  the 
jury,  and  that  the  exception  to  the  charge  is  well  taken. 
There  must  be  a  new  trial. 
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Phcbnix  Mutual  Life  Insurance  Co. 
vs. 

Albert  Grant. 

• 

Equity.    No.  4,891. 

Decided  Jnne  S.  1879. 

1.  A  plea  to  a  bill  in  equity  is  overruled  by  an  answer  whicli  contains 
the  same  defences  tliat  are  alleged  in  the  plea.  An  exception  to  this 
ixile  intimated,  and  the  distinction  between  pure  and  negatiye  pleas 
pointed  out. 

2.  The  rules  prescribed  by  this  court  must  govern  the  practice  in 
matters  of  pleading  in  equity. 

3.  A  parol  agreement  concerning  land  which  has  not  been  executed 
cannot  operate  as  a  payment  of  an  indebtedness  secured  by  deed  of 
trust. 

The  Case  is  stated  in  the  opinion  of  the  court. 

R.  T.  Merrick  and  Wm.  F.  Mattingly  for  complainants. 

B.  F.  Butler  and  0.  D.  Barrett  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court : 

This  bill  was  filed  to  procure  a  sale,  under  decree  of  this 
court,  of  the  property  described  in  it,  for  the  payment  of 
certain  debts  claimed  by  the  plaintiif  to  be  due  from  Albert 
Grant,  and  to  be  secured  on  the  property  by  various  deeds  of 
trust  executed  by  him.  Some  of  these  debts  are  alleged  to 
have  been  contracted  originally  with  the  plaintifi*^  and 
others  to  have  been  assigned  to  the  plaintiff  by  the  original 
creditors. 

The  bill  makes  parties  of  Qrant,  of  persons  to  whom  he 
has  conveyed  portions  of  the  property  and  of  persons  who 
have  incumbrances  on  it  by  mechanics'  liens  and  judgments^ 
and  it  prays  that  the  property  may  be  sold  for  the  payment 
of  the  indebtedness  due  to  the  plaintiff,  and  that  the  pro- 
ceeds may  be  paid  to  the  parties  lawfully  entitled  thereto. 

The  defendant  filed  an  answer  and  four  pleas,  viz. :  1.  To 
the  jurisdiction  of  the  court ;  2.  To  the  want  of  proper 
parties  to  the  suit ;  8.  Usury  ;  and  4.  Payment. 

The  pleas  were  all  overruled  by  the  court  below  and  an 
appeal  was  taken  to  this  court.     The  appeal  appears,  how- 
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ever,  to  be  confined  to  the  last  three  pleas.  As  to  the  plea» 
of  usury  and  payment,  the  plaintiff's  counsel  object  that 
they  are  overruled  by  the  answer  which  contains  the  same 
defences  that  are  alleged  in  the  pleas.  The  bill  claims  sev- 
eral distinct  debts,  and  the  answer  does,  either  in  substance 
or  in  so  many  words,  allege  a  payment  and  satisfaction  of 
these  several  claims,  by  an  agreement  made  between  the 
plaintiff  and  Grant,  on  the  1st  of  March,  1878,  which  is  set 
forth  in  a  cross-bill,  prayed  to  be  taken  as  part  of  the  answer. 
And  the  defence  of  usury  is  distinctly  set  up  in  the  answer,  as 
to  the  indebtedness  originally  contracted  with  the  plaintiff. 
On  the  other  hand,  the  defendant's  counsel  insist  that  the 
answer  is  simply  in  support  of  the  pleas,  and  for  that  reason 
does  not  overrule  them.  The  rule  on  this  subject  is  that  a  plea 
overrules  a  demurrer  and  an  answer  overrules  a  plea.  That 
is  to  say,  a  demurrer  admits  the  facts  averred  in  the  bill  and 
questions  the  right  to  relief  upon  those  facts  ;  a  plea  ordi- 
narily confesses  and  avoids  ;  or,  in  other  words,  admits  the 
case  made  by  the  bill,  but  states  new  matter  making  a 
different  case,  and  hence  is  inconsistent  with  the  implied 
admissions  of  a  demurrer,  and,  therefore,  overrules  it.  A 
plea  being  a  reason  assigned  for  not  being  bound  to  answer 
the  bill,  if  the  defendant  nevertheless  does  answer,  he  waives 
the  objection  made  by  his  plea,  and  his  answer  is  said  to 
overrule  it. 

Whenever,  therefore,  the  defendant  files  an  answer  and  a 
plea  and  his  answer  is  found  to  cover  the  same  matter  in  the 
bill  which  his  plea  objects  to  answering,  his  plea  is  adjudged 
insufficient  and  is  overruled  where  the  plea  is  set  down  for 
hearing,  which  is  equivalent  to  demurring  to  it.  There  is 
an  exception  to  this  in  the  case  where  a  plea,  according  to 
the  technical  rules  of  equity  pleading,  is  supported  by  an 
answer.  Pleas  are  called  pure  pleas  w^hen  they  rely  wholly 
on  matter  dehors  the  bill,  such  as  a  release,  an  account  stated, 
or  (as  in  the  present  case)  payments:  and  are  negative  or 
anomaloiLS  pleas  when  they  consist  mainly  of  denials  of 
matters  in  the  bill. 

It  is  only  the  latter  kind  of  plea  which  is  either  required 
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or  allowed  to  be  supported  by  an  answer  and  which  is  not 
overruled  by  the  answer.  (Story's  Eq.  Plead.,  section  670). 
And  this  is  only  allowed  and  required  in  two  classes  of 
cases.  The  first  is,  where  the  plaintiff,  by  his  bill,  admits 
that  the  defendant  has  a  legal  bar  to  his  suit  but  seeks  to 
avoid  it  by  alleging  equitable  circumstances  entitled  to  that 
operation  ;  as,  for  example,  where  the  plaintiif  admits  that 
the  defendant  has  a  release  of  the  cause  of  action,  but  at  the 
same  time  alleges  that  it  was  procured  by  fraud  and  states 
apecifically  the  facts  constituting  the  fraud.  Here,  while 
the  defendant  is  entitled  to  plead  his  release  as  a  reason 
why  he  should  not  be  required  to  answer  fully  the  complaint, 
it  is  evident  that  this  would  not  be  a  complete  answer  to 
the  complaint.  The  plaintiff  is  entitled  to  a  discovery  as  to 
the  fraudulent  circumstances  alleged,  and  it  is  held  in  such 
case  that  the  plea  must  be  supported  by  an  answer  as  to 
those  special  circumstances.  If  the  defendant  should 
simply  answer  without  pleading ;  the  rule  is  that  he  must 
answer  the  entire  bill  fully.  He  protects  himself  from  this 
by  filing  his  plea  and  answering  as  to  those  facts  by  which 
the  plaintiff  seeks  to  avoid  the  effect  of  his  plea  in  advance. 
Story's  Eq.  Pleadings,  §§  670,  676. 

Now,  it  is  obvious  that  the  present  case  does  not  come 
within  the  class  of  cases  mentioned.  The  plaintiff  does  not 
admit  the  legal  bar  of  payment  and  seek  to  avoid  it,. but 
simply  anticipates  that  defence,  and  flatly  denies  it.  Had 
the  bill  admitted  the  payment  of  the  plaintiff''s  debt,  by 
the  agreement  referred  to  in  the  answer,  and  then  sought  to 
avoid  that  result  by  alleging  non-performance,  misrepre- 
sentation,  fraud  or  other  circumstances,  which  would  deprive 
it  of  effect,  it  would  have  presented  the  very  case  calling  for 
an  answer  in  support  of  the  plea  of  payment. 

The  other  class  of  cases  in  which  the  plea  is  to  be  sup- 
ported, is  illustrated  by  a  bill  alleging  a  partnership  with 
the  defendant,  and  alleging  various  transactions  in  proof  of 
it,  and  calling  for  a  discovery  and  partnership  account. 
Here,  it  is  not  sufficient  simply  to  plead  that  there  was  no 
partnership,  but  there  must  also  be  an  answer  and  discovery 
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as  to  all  the  circumstances  alle^i^ed.  The  plaintiff  has  a 
right  to  this  as  evidence,  and  the  defendant  can  only  exon- 
erate  himself  from  the  duty  of  fully  answering  the  bill,  by 
this  partial  answer  sustaining  his  plea  against  answering. 

The  present  case  is  as  clearly  distinguishable  from  th» 
class  I  have  just  mentioned,  as  from  the  former. 

The  bill  alleges  the  single  fact,  (in  paragraph  4)  that  the 
claims  of  the  plaintiffs  are  still  unpaid,  and,  in  paragraph  28, 
that  the  defendant,  Grant,  falsely  pretends  that  they  are  paid, 
but  alleges  no  other  circumstances  in  that  connection  con* 
dieting  with  the  plea  of  payment,  and  requiring  an  answer 
in  addition  to  the  plea. 

It  is,  therefore,  clear,  in  our  opinion,  that  this  is  not  a  case 
in  which  the  plea  is  allowed  or  required  to  be  supported  by 
an  answer,  and  as  it  is  clear  that  the  answer  does  cover 
entirely  the  very  ground  to  which  the  plea  is  directed,  it 
follows  that,  according  to  the  established  rules  of  equity 
pleading,  the  plea  is  overruled  by  the  answer. 

If  this,  however,  were  a  proper  case  for  an  answer  in 
support  of  the  plea,  still,  according  to  the  rules  of  equity 
pleading,  which  are  as  strict  and  technical  as  those  of  the 
common  law,  the  plea  would  have  to  be  overruled  for  two 
reasons. 

The  first  is,  because  both  plea  and  answer  go  to  the  whole 
bill.  The  answer  in  these  cases  must  be  confined,  both  in 
form  and  substance,  to  the  averments  that  would  invalidate 
the  plea.  The  plea  being  a  refusal  to  answer,  the  answer 
must  not  cover  the  substance  of  the  plea ;  but  only  the 
special  facts  to  which  it  is  directed,  and  it  must  profess  to 
answer  those  circumstances  only.  Story's  Eq.  Plead.,  sec. 
688. 

The  second  reason  is,  that  upon  argument  of  the  suffi* 
ciency  of  the  plea,  the  answer  in  support  of  it  may  be  read 
to  counterprove  it,  as  it  is  called,  and  if  it  does  not  support 
it  the  plea  may  be  overruled.  Story  Eq.  Plead.,  sec.  699. 
In  this  case,  the  answer  shows  that  the  only  payment  pre- 
tended by  the  defendant,  consisted  of  an  agreement  which 
was  never  carried  into  execution,  which,  if  executed,  might 
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Imve  amounted  to  an  accord  and  satisfaction  but  not  a  pay- 
ment, and  which,  being  wholly  unexecuted,  was  neither. 

We  are,  however,  referred  to  a  rule  of  the  Supreme  Court 
of  the  United  States,  governing  the  practice  of  the  circuit 
courts  in  equity,  which  declares  that  '*  no  demurrer  on  plea 
shall  be  held  bad  and  overruled  upon  argument,  only  because 
the  answer  of  the  defendant  may  extend  to  some  part  of  the 
same  matter,  as  may  be  covered  by  such  demurrer  or  plea." 

It  is  maintained,  that  this  entirely  abrogates  the  old  rule 
on  this  subject,  and  that,  by  virtue  of  this  rule,  an  answer 
no  longer  overrules  a  plea. 

To  this  it  is  answered,  that  the  rule  in  question  is  not 
binding  upon  this  court,  but  was  only  applicable  to  the 
circuit  courts  of  the  United  States  proper. 

It  is  hardly  necessary  to  pronounce  an  opinion  upon  this 
question,  because  we  are  satisfied  that  the  rule  was  not 
intended  to  operate  to  the  extent  contended  for  on  the  part 
of  the  defendant. 

The  old  rule  was  ver}'  strict,  that  if  the  answer  extended 
to  any  part  of  the  bill  covered  by  the  plea,  it  overruled  the 
plea.  Story's  Eq.  Plead.,  sec.  688.  A  mere  accidental  or 
trifling  encroachment  by  the  answer,  on  however  small  a 
part  of  the  ground  covered  by  the  plea,  had  this  effect.  It 
was  evidently  intended  by  the  rule  only  to  correct  this 
inconvenience.  It  was  not  intended  to  disturb  the  old  rule 
in  its  application  to  cases,  where  the  answer  covers  the  whole 
ground  of  the  plea,  and  both  go  to  the  whole  relief  prayed, 
which  we  understand  to  be  the  case  here. 

There  is  the  less  reason  for  supposing  them  so  applicable, 
in  that  this  court  is  expressly  authorized  to  establish  such 
rules  as  it  may  deem  necessary  for  regulating  its  practice 
and  to  revise  and  alter  them  from  time  to  time.  This  is  a 
somewhat  more  extensive  power  than  that  conferred  on  the 
circuit  courts.  They  were  allowed  by  the  act  of  1789  to 
establish  rules  for  the  orderly  conduct  of  business  only,  while 
the  act  of  1792  seemed  to  confer  a  certain  power  of  altera- 
tion or  addition  in  the  forms  and  proceedings,  but  uo  general 
power  of  regulating  their  practice. 
16 
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The  only  doubt  which  existed  on  this  subject  fornaerly, 
seemed  to  have  been  occasioned  by  an  expression  of  the 
Supreme  Court  in  the  case  of  Bracket  vs.  Bracket,  2  How., 
691,  which  went  up  from  this  District.  The  court  held  in 
that  case,  that  objections  could  not  be  made  in  that  court  to 
a  master's  report,  which  were  not  brought  before  the  court 
below,  by  exceptions  to  the  report.  And  they  said,  "  the 
83d  chancery  rule  is  decisive  on  the  subject." 

This  would  have  been  held  on  general  principles  without 
any  rule.  The  court  did  seem  to  assume,  however,  that  their 
rule  was  applicable  to  the  subject.  But  the  question  was  not 
made  in  the  case  or  considered  as  a  controverted  one  or  ne- 
cessary to  the  decision,  and  the  casual  expression  of  the 
court  cannot  be  considered  as  controlling  this  question. 

The  plea  of  usury  treats  the  indebtedness  claimed  by  the 
plaintift'  as  a  single  and  entire  one,  to  the  whole  of  which 
the  defence  may  apply.  If  this  were  so,  what  has  been  said 
as  to  the  effect  of  an  answer  upon  a  plea  would  apply  with 
still  more  force  to  this  plea  than  to  that  of  payment,  be- 
cause this  is  a  pure  plea  founded  entirely  upon  new  matter, 
to  which  the  bill  does  not  contain  an  allusion.  The  answer 
is  explicit  in  setting  forth  this  same  defence  of  usury.  But 
the  plea  is  faulty  in  form,  because  the  bill  claims  several 
distinct  debts,  and  the  plea  does  not  show  to  which  of  them 
the  usury  attached,  and  in  substance,  because  this  defence 
would  go  onl}'^  to  the  usury  and  is  no  bar  to  the  relief  pra^^ed, 
in  respect  to  the  principal  of  the  debts. 

The  only  other  plea  relates  to  the  want  of  proper  parties  to 
the  suit.  The  plea  avers  that  certain  persons  named,  nearly 
thirty  in  number,  have  not  been  made  parties  t^  the  cause. 
It  does  not  aver  that  they  have  an  interest  in  the  result  of 
the  cause  or  that  they  are  necessary  parties  to  it.  It  leaves 
the  court  to  infer  this  either  from  the  showing  of  the  bill 
itself  or  from  very  vague  statements  of  the  relations  of  said 
parties  to  the  property  involved  in  the  suit.  It  is  rather  a 
mixed  plea  and  demurrer  than  a  simple  plea. 

But  waiving  its  defects  of  form,  we  have  been  unable, 
upon  examination,  to  discover  the  necessity  of  making  any 
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of  the  omitted  persons  parties  to  the  suit.     We  deem  it  un- 
necessary to  discuss  the  subject  at  length. 

It  may  suffice  to  say  that  most  of  the  parties  mentioned 
were  assignore  who  had  parted  with  all  interest  in  the  subject 
matter  of  the  controversy,  or  persons  who  are  not  shown 
to  have  ever  had  any  such  interest,  and  as  to  the  former  as 
well  as  the  latter,  there  can  be  no  pretense  that  they  are 
necessary  parties. 

It  should  be  here  noted  that  the  filing  of  several  pleas  in 
bar  of  the  relief  prayed  was  an  irregularity.  Inasmuch  as 
all  defences  may  be  made  by  answer^it  is  not  allowed  to 
make  more  than  one  defense  by  plea  to  the  whole  bill^  or  the 
same  part  of  it,  except  under  special  circumstances,  and  with 
leave  of  the  court.  The  pleas  would  have  to  be  overruled 
on  this  ground,  except  that  the  defendant  might  ask  leave 
to  elect  on  which  he  would  rely. 

On  the  whole,  for  the  reasons  we  have  mentioned, at  is  pur 
opinion  that  the  pleas  were  properly  overruled  by  the  court 
below. 
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M.  W.  Galt,  Bro.,  &  Co., 

vs. 

Thf  Adams  Express  Company. 

Law.    No.  14,451. 

Decided  September  24, 1879. 

1.  All  express  company  upon  receiving  three  packages  for  transporta- 
tion gave  the  shipper  a  receipt  in  which  it  was  stated  that  the  company 
were  **  forwarders  only  :  "  Beld,  that  these  words  were  ineffectual  to 
restrict  its  liability.  The  law  determines  the  character  of  the  occupa- 
tion of  expressmen  ;  it  assigns  to  them  the  liabilities  of  common  car- 
riers, and  this  status  is  not  affected  by  an  agreement  between  the 
parties  that  they  are  not  carriers  but  '*  forwarders.'' 

2.  The  contract  of  a  common  carrier  which  stipulates  for  exemption 
from  responsibility  for  the  results  of  his  negligence  is  void  as  against 
public  policy. 

3.  The  provision  in  a  receipt  given  by  an  express  company  that  the  latter 
will  not  be  liable  beyond  a  certain  sum  if  the  just  and  true  value  of 
tlie  property  be  not  declared  at.  the  time  of  the  shipment,  is  valid  to 
limit  the  liability  of  the  carrier  as  an  insurer. 

4.  But  a  condition  of  this  character  which  seeks  to  cover  the  negligence 
of  the  carrier  is  void. 

5.  The  omission  of  one  dealing  with  a  common  carrier  to  advise  him  as 
to  the  value  of  the  article  presented  for  carriage,  and  that  its  actual 
is  greater  than  its  apparant  value,  will  not  affect  his  rights,  unless  it 
justified  the  carrier  in  adopting  tiie  course  of  conduct  through  which 
the  loss  occurred. 

The  Case  is  stated  in  the  opinion  of  the  court. 
L.  G.  HiNE  and  Reginald  Fbndall  for  plaintiffs : 

This  case  presents  but  one  question  for  the  considei*ation 
of  the  court,  which  is  :  Can  a  common  carrier  by  special 
contract  limit  his  liability  for  damas^es  resulting  from  his 
own  gross  negligence  or  misfeasance  ? 

It  is  admitted  that  a  common  carrier  can  make  a  contract 
with  a  shipper  limiting  the  carrier's  liability  "  within  the 
bounds  of  reason,  justice,  public  policy,  and  morality."  It 
is,  however,  submitted  that  when,  in  the  fulfillment  of  such 
an  undertaking,  gross  negligence  supervenes  ou  the  part  of 
the  carrier  he  is  remitted  to  his  common-law  liability  which 
makes  him  an  insurer  of  the  goods  carried,  **  except  as 
against  the  act  of  God  or  public  enemies." 

The  motion  for  a  new  trial  should,  therefore,  be  overruled 
and  the  judgment  entered.     Because — 

1st.  The  carrier  was  guilty  of  gross  negligence. 
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2d.  The  carrier  was  not  only  guilty  of  gross  negligence 
but  of  misfeasance. 

The  doctrine  that  a  common  carrier  can  provide  by  special 
contract  against  responsibility  for  his  gross  negligence  has 
found  an  asylum  in  the  courts  of  New  York,  but  nowhere 
else,  and  even  there  its  foothold  is  precarious. 

A  review  of  the  cases  involving  this  question  exhibits  the 
odd  vote  as  overthrowing  the  soundest  judicial  reasoning, 
and  the  evils  resulting  from  the  establishment  of  the  prin- 
ciple have  furnished  enough  argument,  ab  inconvenierUiay  to 
invite  its  unqualified  condemnation. 

The  New  York  Code  Commission  (David  Dudley  Field 
and  Alexander  Bradford)  comment  on  the  cases  upon  which 
this  doctrine  depends,  as  follows  : 

**  But  these  decisions  were  made  by  a  bare  majority  of  the 
Court  of  Appeals,  and  the  commissioners  think  that  the 
dissenting  opinions  are  entitled  to  the  most  weight.  It  is 
notorious  that  the  carelessness  of  railroad  companies  cannot 
be  stopped  by  criminal  prosecutions,  and  if  they  are  enabled 
by  a  redaction  of  a  few  cents  in  the  fare  to  escape  civil  ac- 
tions they  will  be  practically  irresponsible  for  the  acts  of 
their  servants."  Chap.  V  on  Carriers,  art.  1,  §1,141,  p.  840. 
Judge  Davis,  in  the  case  of  Stensin  vs.  Railroad  Co.,  32 
N.  Y.,  887,  addressing  himself  to  the  same  question,  says  : 

"  The  fruits  of  this  rule  are  already  being  gathered  in  in- 
creasing accidents,  through  the  decreasing  care  and  vigilance 
on  the  part  of  these  corporations,  and  they  will  continue  to 
he  reaped  until  a  just  sense  of  public  policy  shall  lead  to 
legislative  restriction  upon  the  power  to  make  this  kind  of 
contract." 

For  dissenting  opinions,  where  the  highest  talent  of  the 
New  York  bench  repudiates  this  doctrine,  established  only 
by  "  the  preponderance  of  judicial  suflrage,"  the  court  is 
referred  to  the  opinions  of  Chief  Justice  Denio,  and  Judges 
Wright  and  Sutherland. 

The  dissenting  opinion  in  the  case  of  Wells  vs.  R.  R.,  24 
N.  Y.,  181,  was  delivered  by  Judge  Sutherland,  Judge 
Wright  concurring,  and,  says  the  Supreme  Court  of  Pena- 
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sylvania,  "  it  is  certainly  better  reason  than  the  opinion  ot 
the  majority." 

Referring  to  the  dissent  in  the  case  of  Smith,  Adm'r,  vs. 
R.  R.,  24  K  T.,  222,  the  same  authority  says:  "  The  opinion 
of  Judge  Wright  is  valuable  for  its  sound  reasoning  against 
the  validity  of  such  restrictions  imposed  by  passenger  car- 
Tiers." 

In  Bissell  vs.  R.  R.,  25  N.  Y.,  442,  Chief  Justice  Denio  and 
Judges  Wright  and  Sutherland  dissented. 

This  subject  has  received  exhaustive  consideration  at  the 
hands  of  the  supreme  courts  of  the  leading  States  of  the 
Union,  and  they  are  unanimous  in  antagonizing  the  doctrine 
of  the  New  York  courts.  See  the  following  authorities : 
Davidson  vs.  Graham,  2  Ohio  State,  131 ;  Roll  vs.  Roquet, 
10  Ohio  St.,  145  ;  Graham  vs.  Davidson,  4  Ohio  St.,  362 ; 
Welsh  vs.  R.  R.,  10  Ohio  St.,  65  ;  R.  R.  vs.  Curran,  19  Ohio 
St.,  1 ;  R.  R.  vs.  Poretius,  19  Ohio  St.,  221 ;  Knowlton  vs. 
R.  R.,  19  Ohio  St.,  260  ;  Union  Ex.  Co.  vs.  Graham,  26  Ohio 
St.,  595  ;  U.  S.  Ex.  Co.  vs.  Bockman,  28  Ohio  St.,  144  ; 
Pa.  R.  R.  Co.  vs.  Henderson,  51  Pa.  S.  815  ;  where  the  Mew 
York  cases  and  the  rule  laid  down  by  them  are  reviewed  and 
repudiated.  Willis  vs.  R.  R.  Co.,  62  Me.,  488  ;  Soger  vs.  R. 
R.  Co.,  81  Me.,  228  ;  Ex.  Co.  vs.  Armstead,  50  Ala.,  350  ; 
Steele  &  Burgess  vs.  Townsend,  87  Ala.,  247  ;  R.  R.  vs. 
Jarboe,  41  Ala.,  644  ;  R.  R.  vs.  Hopkins,  41  Ala.,  486  ; 
R.  R.  vs.  Edmonds,  41  Ala.,  667  ;  Ex.  Co.  vs.  Capertoii, 
44  Ala.,  101 ;  Rore  vs.  R.  R.,  89  Iowa,  246  ;  R.  R,  Co.  vs. 
Selby,  47  Ind.,  471  ;  Ex.  Co.  vs.  Hunnicutt,  54  Miss.,  566. 
And  see  also  the  following  text  writers :  Angel  on  Car- 
riers, 5th  ed.,  sees.  275,  267,  268,  269  ;  Wharton  on  Negli- 
gence (2d  ed),  sees.  585,  589  5  2  Kent  Com.,  607  ;  Story  on 
Bailm.  (4th  ed.),  sec.  576. 

The  rulings  of  the  Supreme  Court  of  the  United  States 
furnish  the  most  exhaustive  examination  into  the  proposi- 
tion, and  supply  the  most  satisfactory  reasons  for  affirming 
the  decision  of  the  court  below.  See  New  Jersey  Steam 
Navigation  Co.  vs.  Merchants'  Bank,  6  How.,  882 ;  Neiv 
York  Co.  vs.  Central  R.  R.,  3  Wall.,  113  ;  R.  R.  Co.  vs. 
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Manufacturing  Co.,  16  Wall,  318  ;  R.  R.  Co.  vs.  Lockwood, 
17  Wall.,  857. 

Several  propositions  which  invite  the  acquiescence  of  re- 
flecting minds  are  derived  from  a  perusal  of  the  last-named 
case  : 

1st.  That  a  common  carrier  is  such  by  virtue  of  his  occu- 
pation, not  by  virtue  of  the  responsibility  under  which  he 
rests  ;  that  he  may  modifj'  his  responsibilities  by  special 
contract,  but  inasmuch  as  he  still  retains  his  character  of 
common  carrier,  he  cannot  stipulate  against  liabilities  for 
the  results  arising  from  his  own  negligence,  because  such 
stipulation  would  be  against  public  policy  and  good  morals, 
for  **  it  is  obvious,"  says  Judge  Bradley,  "  therefore,  that  if 
a  carrier  stipulate  not  to  be  bound  to  the  exercise  of  care 
and  diligence,  but  to  be  at  liberty  to  indulge  in  the  contrary, 
he  seeks  to  put  oflf  the  essential  duties  of  his  employment, 
and  to  assert  that  he  may  do  so  seems  almost  a  contradiction 
in  terms." 

In  the  case  before  the  court  there  is  not  in  the  contract  a 
stipulation  against  negligence,  but  the  defendant  is  entleav- 
oring  to  avail  himself  of  an  unconscionable  doctrine  which 
is  not  even  included  in  his  printed  network  of  exceptions 
and  savings,  designed  to  catch  the  unwary  and  impose  upon 
the  defenceless. 

2d.  That  any  negligence  by  the  agent  of  the  common 
carrier,  such  agent  being  a  railroad  company  transporting 
both  passengers  and  goods,  is  gross  negligence.  Quoting 
the  Supreme  Court  in  case  of  R.  R.  vs.  Darby,  14  Howard, 
486,  supplemental  to  which  the  finding  of  the  jury  in  the 
present  case,  representing  the  defendant  as  standing  in  court 
face  to  face  with  negligence,  both  in  law  and  fact. 

Following  in  the  path  of  this  leading  case  we  find  the 
Supreme  Court  using  the  following  broad  and  comprehensive 
language  :  *'A  common  carrier  is  always  responsible  for  his 
negligencCj  no  matter  what  his  stipulations  may  be."  Ex- 
press Co.  vs.  Caldwell,  21  Wall.,  266.  And  see  R.  R.  Co.  vs. 
Pratt,  22  Wall.,  134  ;  Bk.  of  Ky.  vs.  Adams  Ex.  Co.,  93  U. 
S.,  174. 
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W.  B.  Webb  for  defendants : 


1.  Thi8  is  the  question  for  the  court  :  If  a  carrier  under- 
takes to  carry  a  package  to  any  given  destination  upon  a 
special  agreement  with  the  shipper  that  the  value  of  that 
package  is  to  be  fifty  dollars,  unless  some  greater  value  is  given 
at  the  time  of  shipment,  and  the  package  is  lost  by  reason  of 
the  gross  negligence  of  the  carrier,  is  such  carrrier  responsible 
to  the  shipper  beyond  the  limit  fixed  upon  as  his  liability, 
no  value  beyond  such  limit  having  been  placed  upon  the 
package  at  the  time  of  shipment,  though  the  value  was 
asked  by  the  carrier? 

As  preliminary  to  the  discussion  of  this  question,  it  may 
as  well  be  stated  that  the  difference  between  negligence  and 
gross  negligence  seems  to  be  no  longer  recognized  by  the 
courts.  As  long  ago  as  1843,  Baron  Rolfe,  in  the  case  of 
Wilson  vs.  Brett,  11  Meeson  and  Welsby,  113,  said  that  he 
saw  "  no  difference  between  negligence  and  gross  negligence, 
that  it  was  the  same  thing  with  the  addition  of  a  vitupera- 
tive epithet."  And  very  recently  the  Supreme  Court  of  the 
United  States  has  held  the  same  doctrine.  Railroad  Co.  vs. 
Lockwood,  17  Wall.,  382,  and  cases  there  cited.  Milwaukee 
B.  R.  Co.  vs.  Arms,  91  U.  S.  Rep.,  493-5,  and  cases  cited. 

The  real  distinction  in  this  class  of  cases  seems  to  be  be- 
tween negligence  and  misfeasance.  At  the  trial  below,  his 
honor,  the  Chief  Justice,  uses  the  term  *'  gross  negligence," 
but  does  not  intend  to  distinguish  between  that  term  and 
ordinary  negligence,  and  does  not  mean  to  charge  the 
defendants  with  misfeasance.  The  term  "  gross  negligence," 
then,  in  this  connection,  hjis  no  special  significance,  and 
means  nothing  more  when  applied  to  the  conduct  of  a  com- 
mon carrier  than  the  simple  term  negligence. 

2.  A  special  contract  creates  and  defines  by  its  own  terms, 
the  rights  and  duties  of  the  contracting  parties  between 
themselves  ;  parties  being  as  free  to  contract  as  they  are  to 
use  their  property  in  any  w^ay  that  the  law  does  not  forbid. 
McMauus  vs.  Lancashire  and  Yorkshire  R.  R.  Co.,  4  Ilurl- 
stou  and  Norman,  Exch.  R.,  343.     And  see  Faulkenau  vs. 
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Fargo,  85  N.  Y.,  332— affirmed  by  the  Court  of  Appeals, 
66  N.  T.,  646 ;  Wallis  vs.  Mathews,  89  Q-eo.,  610  et  seq. ; 
Bank  of  Kentucky  vs.  Adams  Ex.  Co.,  98  U.  S.,  174,  188  ; 
Steers  vs.  Liverpool,  N.  Y.  and  PhiPa  8.  8.  Co.,  57  N.  Y.,  1. 
3.  In  Berry  vs.  Dinsmore^  Justice  Wallace,  United  States 
Circuit  Court  for  the  Southern  District  of  New  York, 
(pamphlet  report),  says:  "lam  disposed  to  hold  that  a 
carrier  cannot,  by  a  special  contract,  exonerate  himself  from 
gross  negligences.  The  question  in  this  case  (which  seems 
to  be  a  very  serious  one)  is,  whether  in  any  case  the  plain- 
tiff  can  recover  more  than  fifty  dollars.  Upon  the  case  as 
it  now  stands,  that  is  to  say,  in  view  of  the  plaintiffs'  evi- 
dence and  the  want  of  explanation  by  the  defendant,  there 
is  certainly  sufficient  for  the  jury  to  find  that  the  package 
in  question  was  lost  by  the  defendant's  negligence  ;  and 
under  the  decision  in  Eailroad  Co.  vs.  Lockwood,  17  Wall. 
357,  the  distinction  between  ordinary  and  gross  negligence 
(which  has  heretofore  been  so  long  and  so  often  made),  is 
now  an  immaterial  and  useless  one.  In  that  case,  the  doc- 
trine seems  to  have  been  explicitly  held  that  a  common 
carrier  cannot  exempt  himself  from  the  consequences  of  his 
own  negligence,  except  by  contract.  The  case  at  bar,  how- 
ever, is  distinguishable  from  one  where  the  question  arises 
under  a  notice.  For  here  there  is  a  special  contract  by 
which  the  plaintiff  agreed  that  the  package,  in  the  absence 
of  express  stipulation  to  the  contrary,  should  be  valued  at 
the  sum  of  fifty  dollars.  Now  the  fact  that  the  company 
knew  or  could  have  known  that  the  package  was  of  greater 
value,  seems  to  me  immaterial.  It  would  be  material,  of 
course,  in  the  absence  of  any  contract.  In  this  case,  by  the 
terms  of  the  express  contract,  it  is  agreed  that  the  package 
forwarded  shall  be  deemed  to  be  of  the  value  of  fifty  dollars, 
unless  a  larger  sum  is  specified.  And  I  think  the  contract 
is  so  expressed  that  the  limitations  of  the  liability  to  the 
amount  of  fifty  dollars,  applies,  in  case  of  gross  negligence 
or  fraud,  at  any  rate,  to  a  case  of  negligence  equally  with 
where  it  is  lost  without  any  fault  of  the  company  and  under 
17 
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circumstances  under  which,  because  they  insure,  they  could 
be  held  liable."  And  see  Earnest  vs.  The  Express  Co.,  1 
Wood,  678,  578,  599. 

4.  The  court  below,  in  its  further  rulings,  established 
these  other  propositions  :  First,  that  if,  at  the  time  of  the 
delivery  of  the  package,  the  defendant  asked  for  its  value,, 
and  the  plaintiflEs  refused  to  give  such  value,  said  plaintiffs, 
if  entitled  to  recover  at  all,  can  only  recover  the  amount 
limited  as  such  value  in  the  receipt.  Second,  that  it  was 
the  duty  of  the  plaintiffs  to  state  the  value  of  the  package 
at  the  time  of  its  delivery,  if  they  would  recover  more  than 
the  amount  so  limited  ;  and,  third,  that  the  fact  that  the 
package  contained  articles  of  great  value,  such  as  silverware, 
&c.,  made  it  incumbent  upon  the  plaintiffs  to  disclose  the 
value  of  its  contents,  subject  to  the  same  proviso  as  to  the 
loss  of  the  package  by  the  gross  negligence  of  the  carrier. 

In  Angell  &  Ames  on  the  Law  of  Carriers,  section  264, 
the  doctrine  is  thus  stated  :  "  Where  there  is  no  notice,  if 
there  are  no  improper  means  or  artifices  adopted  by  the 
person  who  sends  the  goods,  to  conceal  the  nature  of  the 
contents  of  the  box,  parcel  or  package,  to  mislead  or  deceive 
the  carrier,  the  person  sending  the  goods  is  not  bound  to 
make  the  disclosure,  unless  inquiry  is  made  of  him  on  the 
subject  J  although  the  carrier  has  the  right  to  make  the 
inquiry,  and  to  have  a  true  answer,  and  if  a  false  answer  is 
given,  he  will  not  be  responsible."  Sewall  vs.  Allen,  6 
Wend.,  349 ;  Philips  vs.  Earle,  8  Pick.,  182  ;  2d  Kent 
Comm.,  603-4  ;  Brooke  vs.  Pickwick,  4  Bing.,  218  ;  Sleat 
vs.  Flagg,  5  B.  and  Aid.,  342  ;  Batson  vs.  Donovan,  4  B» 
and  Aid.,  21  ;  2  Greenleaf  on  Ev.,  section  215. 

The  principles  of  the  foregoing  cases  have  been  repeat- 
edly recognized  and  affirmed  by  the  American  courts.  The 
Orange  County  Bank  vs.  Brown,  9  Wend.,  88-115  ;  Pardee 
vs.  Drew,  25  Wend,  459,  460,  461  ;  Richards  vs.  Westcott,  2 
Bosw.,  589,  595,  S.  C.  7,  Bosw.,  6  ;  Warner  vs.  The  Western 
Transportation  Co.,  5  Robertson,  490  ;  Stoneman  vs.  Erie  R. 
E.  Co.,  52  K  Y.,  429,  433. 

Mr.  Justice  Field,  delivering  the  opinion  of  the  court,  in 


Galt  v.  Express  Company.  181 

York  Company  vs.  Central  Railroad,  8  Wallace,  112, 118, 


"Nor  do  we  perceive  any  good  reason,  in  principle,  why 
parties  should  not  be  permitted  to  contract  for  a  limited 
responsibility.  The  transaction  concerns  them  only ;  it 
involves  simply  rights  of  property,  and  the  public  can  have 
no  interest  in  requiring  the  responsibility  of  insurance  to 
Accompany  the  service  of  transportation  in  face  of  a  special 
agreement  for  its  relinquishment.  By  the  special  agreement 
the  carrier  becomes,  with  reference  to  the  particular  trans- 
action, an  ordinary  bailor  and  private  carrier  for  hire. 

The  law  prescribes  the  duties  and  responsibilities  of  the 
-common  carrier.  He  exercises  in  one  sense  a  public  em- 
ployment, and  has  duties  to  the  public  to  perform.  Though 
he  may  limit  his  services  to  the  carriage  of  particular  kinds 
of  goods,  and  may  prescribe  regulations  to  protect  himself 
against  imposition  and  fraud,  and  fix  a  rate  of  charges  pro- 
j)ortionate  to  the  magnitude  of  the  risks  he  has  to  encounter, 
he  can  make  no  discrimination  between  persons  or  vary  his 
charges  from  their  condition  or  character.  He  is  bound  to 
accept  all  goods  offered  within  the  course  of  his  employ- 
ment, and  is  liable  to  an  action  in  case  of  refusal.  He  is 
chargeable  for  all  losses  except  such  as  may  be  occasioned  by 
act  of  God  or  the  public  enemy.  He  insures  against  all 
accidents  which  result  from  human  agency,  although  occur- 
ring without  any  fault  or  neglect  on  his  part ;  and  he  cannot, 
by  any  mere  act  of  his  own,  avoid  the  responsibility  which 
the  law  thus  imposes.  He  cannot  screen  himself  from 
liability  by  any  general  or  special  notice,  nor  can  he  coerce 
the  owner  to  yield  assent  to  a  limitation  of  responsibility 
by  making  exorbitant  charges  when  such  assent  is  refused. 

The  owner  of  the  goods  may  rely  upon  this  responsibility 
imposed  by  the  common  law,  which  can  only  be  restricted 
and  qualified  when  he  expressly  stipulates  for  the  restriction 
iind  qualification.  But  when  such  stipulation  is  made,  and 
it  does  not  cover  losses  from  negligence  or  misconduct,  we 
can  perceive  no  just  reason  for  refusing  its  recognition  and 
enforcement." 
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This  doctrine  is  not  adverse  to  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  Bank  of  Kentucky  vs.  The 
Adams'  Express  Co.,  93  U.  S.,  174. 

In  that  case,  the  bill  of  lading  did  not  contain  the  clause 
relied  upon  in  this  case  limiting  the  liability  of  the  company 
as  to  value,  and  the  exemption  of  the  defendants  was 
claimed  by  reason  of  the  clause  exempting  the  carrier  from 
losses  arising  from  the  dangers  of  railroad  and  fire.  It  did 
not  contain  the  clause  embraced  in  the  receipt  given  in  the 
case  at  bar,  exempting  the  company  from  any  loss  whatever 
unless  "proved  to  have  occurred  from  the  fraud  or  gross 
negligence  of  said  company  or  their  servants."  Had  such 
clause  been  contained  in  that  receipt,  it  can  fairly  be  inferred 
from  the  language  used  by  the  court,  on  pages  185  and  186, 
that  the  judgment  would  have  been  otherwise. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

This  cause  comes  here  on  exceptions  to  the  instructions 
given  to  the  jury  at  the  trial. 

The  bill  of  exceptions  shows  that  plaintifis  produced  evi* 
dence,  that  in  January,  1876,  the  defendant  received  from 
them  three  packages,  two  for  delivery  in  New  York  and  one 
for  delivery  in  Philadelphia  -,  that  on  receiving  them,  the 
agent  of  the  Express  Company  gave  for  each  package  a  bill 
of  lading,  which  contained,  with  a  difference  only  as  to  the 
consignees,  this  clause  :  "  Received  from  M.  W.  Gait,  Bro. 
&  Co.,  one  box,  value  asked,  not  given;  for  which  this  company 

charges ;  marked ,  &c. ;  which  it  is  mutually  agreed 

is  to  be  forwarded  to  our  agency  nearest  or  most  convenient 
to  destination  only,  and  there  delivered  to  other  parties  to 
complete  the  transportation.  It  is  part  of  the  consideration 
of  this  contract,  and  it  is  agreed  that  the  said  Express  Com- 
pany are  forwarders  only,  and  are  not  to  be  held  liable  or 
responsible  for  any  loss  or  damage  to  said  property  while 
being  conveyed  by  the  carriers  to  whom  the  same  may  be  by 
said  Express  Company  intrusted,  or  arising  from  the  dangers 
of  railroads,  ocean  or  river  navigation,  steam,  fire  in  stores^ 
depots  or  in  transit,  leakage,  breakage,  or  from  any  cause 
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whatever,  unless,  in  every  case,  the  same  be  proved  to  have 
occurred  from  the  fraud  or  gross  negligence  of  said  Express 
Company  or  their  servants  ;  nor  in  any  event  shall  the  holder 
hereof  demand  beyond  the  sum  of  fifty  dollars,  at  which  the 
article  forwarded  is  hereby  valued,  unless  otherwise  herein 
expressed,  or  unless  specially  insured  by  them  and  so  specified 
in  this  receipt ;  which  insurance  shall  constitute  the  limit  of 
the  liability  of  the  Adams  Express  Company." 

That  the  three  receipts  thus  signed  by  the  agent  of  the 
company  were  contained  in  a  book  furnished  by  the  company 
to  the  plaintifis  ;  that,  excepting  the  charge  for  freight,  the 
blanks  therein  were  filled  up  by  plaintiffs'  bookkeeper  before 
they  were  signed  ;  that  no  question  was  asked,  and  nothing 
was  said  by  either  party  as  to  the  contents  or  value  of  the 
packages ;  that  the  Express  Company  placed  the  three 
packages  in  a  car  set  apart  for  its  use,  attached  to  the  train 
of  the  Baltimore  k  Potomac  Eailroad  Company,  for  trans- 
portation to  the  consignees  at  New  York  and  Philadelphia ; 
that,  while  on  its  way  to  Baltimore,  this  train  collided  at 
Benning's  Station  with  another  train,  whereupon  the  Express 
Company's  car,  with  others,  caught  fire  from  the  locomotive 
and  was  burned,  together  with  the  packages  in  question  and 
a  considerable  quantity  of  valuable  goods  and  a  large  amount 
of  money  ;  that  this  collision  was  caused  by  the  negligence 
of  the  switch  tenders  in  the  employ  of  the  Baltimore  k 
Potomac  Bailroad  Company  at  Benning's,  who  had  opened 
the  switch  for  another  train  to  pass  on  to  the  siding,  and 
there  remain  until  the  night  express  from  Washington  should 
pass,  and  had  failed  to  change  it  back  ;  that  when  the  engi- 
neer caught  sight  of  the  switch-target  at  Benning's,  then 
only  thirty  yards  distant,  the  train  was  running  about  thirty- 
five  miles  an  hour,  and,  notwithstanding  his  best  efforts  to 
check  its  speed,  passed  on  to  the  siding  with  such  momentum 
that  it  telescoped  half  the  train  there  standing,  killing  the 
postal  clerk  and  injuring  several  other  persons  ;  that  within 
five  minutes  the  train  was  on  fire  from  end  to  end,  and  a 
large  amount  of  goods  in  the  Express  Company's  car  were  in 
oonseqaence  destroyed.  • 
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The  plaintiffs  farther  introduced  evidence  tending  to  show 
that,  of  the  packages  shipped  by  them,  one'contained  silver- 
plate,  coin,  &c.,  amounting  in  value  to  (699.88,  another  an 
amethyst  ring  worth  (12,  and  a  third  a  silver  spoon  worth 
f 8  ;  that  a  day  or  two  after  the  collision  a  barrel  was 
exhibited  to  one  of  the  plaintiffs  by  the  agent  of  the  com- 
pany, as  containing  the  debris  of  all  the  packages  carried  in 
the  company's  car  ;  that  no  part  of  this  debris  was  delivered 
to  the  plaintiffs,  the  agent  stating  that  he  was  instructed  to 
send  it  to  the  central  office  in  NewgTork. 

On  cross-examination  of  plain tifls'j witnesses,  some  ques- 
tion was  raised  whether  the  tender  of  the  switch  at  Ben- 
ning's  was  in  the  employ  of  the  Baltimore  &  Potomac 
railroad  or  of  the  Washington  City'Jand  Point  Lookout 
railroad  ;  but  it  was  stated  that  he  had  previously  served  at 
that  switch,  and  that  the  switch  itself  belonged  to  the 
Baltimore  &  Potomac  railroad. 

On  the  part  of  the  defendant,  evidence  was  introduced  to 
show  that  the  company's  agent  sent  the  whole  of  the  debris 
to  the  central  office  in  New  York,  forwarding  also  the 
detailed  statement  of  plaintiffs'  goods,  and  that  the  general 
agent  in  New  York  took  charge  of  the  debris  and  delivered 
the  silver  found  in  it  to  one  Hart,  of  New  Orleans,  who 
claimed  to  have  shipped  it.  The  defendant  further  offered 
evidence  to  show  that  there  was  nothing  to  indicate  that 
plaintiffs'  packages  were  of  any  special  value. 

It  thus  appears  by  evidence  offered^by  the  defendant,  and 
therefore  by  admission,  either  that  the  plaintiffs'  packages 
were  utterly  destroyed  at  the  time  of  the  collision,  and  failed 
by  that  reason  to  reach  their  destination,  or  that  the  whole 
or  such  part  of  them  as  were  saved  and  forwarded  was 
delivered  to  some  other  party. 

Upon  this  evidence  the  defendant  asked  the  court  to 
instruct  the  jury  as  follows  : 

"  1st.  That  the  execution  of  the  express  receipt  or  bill  of 
lading  of  the  Adams  Express  Company  and  its  acceptance 
by  the  plaintiffs  concurrently  with  the  delivery  and  receipt 
of  the  property,  constitute  a  special  contract  between  the 
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parties  for  the  carriage  of  the  goodR ;  and  the  rights  and 
liabilities  of  the  respective  parties  are  to  be  governed  there- 
by, and  the  conditions  and  exemptions  therein  set  forth  are 
to  be  binding  on  each."  This  instruction  was  granted  with 
the  following  proviso  :  "  Provided,  That  the  jury  do  not  find 
that  the  loss  of  the  packages  was  occasioned  by  the  gross 
negligence  of  the  defendant." 

"  2d.  If  the  jury  believe  from  the  evidence  that  at  the 
time  when  the  packages  in  question  were  delivered  by  plain- 
tiffs to  defendant  for  carriage,  the  said  defendant  or  its 
servants  or  agents  asked  of  said  plaintiff's  the  value  of  said 
packages,  and  that  the  said  plaintiff's  refused  to  give  such 
value  and  concealed  the  same,  so  that  the  said  defendants, 
as  carriers,  were  ignorant  of  the  value  thereof ;  that  the  said 
plaintiffs,  if  entitled  to  recover  at  all,  can  only  recover  in 
this  action  the  sum  of  fifty  dollars,  with  interest  from  the 
time  of  the  said  loss."  This  instruction  was  given  with  the 
qualification  attached  to  the  first. 

"  8d.  That  it  was  the  duty  of  the  plaintiffs,  at  the  time  of 
the  delivery  of  the  packages  in  question  to  the  Adams 
Express  Company  under  the  terms  of  the  contract,  to  state 
the  value  of  said  packages,  if  they  desired,  in  case  of  loss, 
to  recover  a  sum  exceeding  fifty  dollars."  This  instruction 
was  given  with  the  qualification  already  stated. 

"  4th.  That,  irrespective  of  the  terms  of  the  contract, 
requiring  the  shipper  to  state  the  value,  or,  in  default  of 
such  statement,  limiting  the  liabilities  of  the  company  to 
the  sum  of  fifty  dollars,  it  was  incumbent  upon  the  plaintiffs 
to  disclose  the  value  in  view  of  the  fact  that  the  package 
contained  articles  of  great  value,  such  as  silver,"  &c.  This 
instruction  also  was  given  with  the  same  qualification. 

By  their  verdict  for  an  amount  largely  exceeding  the 
limit  proposed  in  the  bill  of  lading,  the  jury  necessarily 
found  that  the  loss  was  occasioned  by  the  gross  negligence 
of  the  defendant. 

We  do  not  propose  to  adopt  the  mechanical  method  of 
considering  these  instructions  and  exceptions  seriatiniy  since 
f  he  issues  raised  by  them  can  be  better  disposed  of  by  a 
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statement  of  the  general  principles  on  which  this  court  has 
agreed. 

Undoubtedly,  a  written  instrument  signed  only  by  one 
party,  but  accepted  and  acted  upon  by  the  other,  may  fur- 
nish the  terras  of  a  mutual  contract.  Although  the  accept- 
ing party  does  not  become  technically  a  party  to  the  writing, 
he  assents  to  its  terms  as  the  terms  of  his  unwritten  agree- 
ment, and  thus  the  same  terms  are  agreed  upon  by  both. 
In  this  way  the  plaintiiFs  and  the  defendant  actually  entered 
into  a  special  contract  upon  the  terms  of  the  bill  of  lading 
given  by  the  latter.  But  it  does  not  follow  that  all  of  the 
terms  thus  actually  agreed  upon  are  lawful.  If  any  of  them 
constitute  an  agreement  which  such  parties  are  not  per- 
mitted by  the  law  to  make,  they  are  simply  void,  and  do  not 
govern  the  rights  or  obligations  of  those  parties. 

In  applying  this  principle,  we  observe,  in  the  first  place, 
that  the  receipt  before  us  stipulates  that  Adams  Express 
Company  are  forwarders  only.  But  it  is  to  be  gathered 
from  the  evidence  set  out  in  the  bill  of  exceptions  and  from 
the  verdict,  that  they  were  found  to  be  actually  carriers^ 
using,  as  their  instrumentality  of  transportation,  the  roads 
and  servants  and  trains  of  the  Baltimore  &  Potomac  Rail- 
road Company.  The  law  determines  the  character  of  this 
business  and  occupation,  and  it  assigns  to  Adams  Express 
Company  the  status  of  common  carriers,  and  we  hold  that 
this  status  is  not  affected  by  an  agreement  of  parties  that 
they  are  not  carriers  but  only  forwarders. 

In  the  next  place,  the  bill  of  lading  provides  that  the  Ex- 
press Company  **are  not  to  be  held  liable  or  responsible  for 
any  loss  or  damages "  to  the  property  received  by  them, 
"  from  any  cause  whatever,  unless,  in  every  case,  the  same 
be  proved  to  have  occurred  from  the  fraud  or  gross  negligence 
of  said  Express  Company  or  their  servants;"  and  it  then 
undertakes  to  limit  the  responsibilty  of  the  company  by  a 
further  condition  that,  even  in  case  of  loss  or  damage  by  the 
fraud  or  gross  negligence  of  the  company,  the  holder  of  the 
receipt  shall  not  "  demand  beyond  the  sum  of  fifty  dollars,  at 
which  the  article  forwarded  is  hereby  valued,  unless  other- 
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wise  herein  expressed,  or  unless  specially  insured  by  them, 
and  so  specified  in  this  receipt.''  It  was  insisted  in  the  ar- 
gument on  behalf  of  the  defendant,  that  the  legal  effect  and 
intendment  of  this  clause  is  simply  to  provide,  in  the  ab- 
sence of  a  special  declaration  of  value,  for  a  rule  of  valua- 
tion ;  and  that  it  is  competent  for  parties,  even  where  the 
liability  arises  from  gross  negligence,  to  agree  upon  the  fact 
of  value.  Authorities  were  cited  which  have  given  this  in- 
terpretation to  the  clause  in  question,  and  have  recognized 
the  validity  of  the  agreement  as  thus  interpreted.  The 
first  question,  then,  relates  to  the  proper  interpretation  of 
the  clause ;  and  we  hold,  that,  inasmuch  as  this  condition 
undertakes  to  provide  against  liability'  for  loss  or  damage 
arising  from  gross  negligence,  the  legal  effect  of  that  part  of 
it  which  speaks  of  valaeis,  not  to  ascertain  and  adjust  the 
value  of  property,  but  to  limit  the  damages,  the  penalty  to 
which  the  law  woald  have  subjected  the  can-ier  on  account 
of  bis  fault.  By  tendering  such  a  condition  the  carrier  sub- 
stantially says  to  the  shipper :  ''  I  am  aware  that  the  law 
would  hold  me  reponsible  for  the  actual  value  of  this  article, 
although  not  disclosed  to  me,  in  case  it  shoald  be  lost  or  de- 
stroyed by  means  of  my  gross  negligence  ;  but  I  propose  to 
exempt  myself  from  so  much  of  that  liability  as  may  exceed 
fifty  dollars,  by  assuming  that  the  actual  damage  to  yoUy  oc- 
casioned by  my  fault,  is  only  fifty  dollars ;  and  this  I  propose 
to  do  by  assuming  that  the  article  is  worth  only  fift  y  dollars.' 
This  is  not  in  good  faith  a  valuation  of  property.  Its  legal 
effect,  and,  therefore,  its  legal  intent,  is  to  restrict  the 
measure  of  damages  recoverable  in  case  of  negligence,  and 
thus  to  exempt  the  wrong-doer  from  a  part  of  his  responsi- 
bility ;  and,  as  matter  of  interpretation,  the  meaning  of  a 
clause  which  operates  only  in  this  way  is  not  to  be  changed 
by  giving  to  it  an  arbitrary  name.  It  may  be  added  that 
by  its  terms,  the  clause  in  question  is  to  be  applied  as  well  in 
cases  of  losses  by  the  fraud  of  the  company,  as  in  cases  of 
losses  by  its  gross  negligence ;  and  that  the  rule  of  inter- 
pretation must,  therefore,  be  uniform  in  both  cases.  It 
would  certainly  be  a  very  remarkable  interpretation  which 
18 


188  Galt  v.  Express  Company. 

should  hold  that  this  clause  only  meant  in  good  faith  to  pro. 
vide  an  ascertainment  of  the  value  of  the  property^  in  case 
it  should  be  made  way  with  by  the  fraud  of  the  carrier. 

We  hold,  then,  that  the  intent  and  operation  of  this  con- 
dition is  merely  to  exempt  the  Express  Company  from  a  part 
of  its  obligations  as  a  common  carrier^  in  case  the  damage 
done  to  the  shipper  by  its  fault  shall  exceed  the  amount  of 
fifty  dollars.  If  we  are  right  in  this  conclusion,  we  have 
next  to  consider  whether  a  common  carrier  can  lawfully  stipu- 
late for  a  partial  exemption  from  his  full  liability  in  cases  of 
gross  negligence. 

We  are  aware  that  in  some  of  the  States,  notably  in  some 
which  possess,  or  perhaps  are  possessed  by  vast  railroad  cor- 
porations, the  doctrine  of  exemption  by  special  contracts  hag 
been  carried  to  extremes ;  but  if  this  court  were  disposed  to 
follow  such  a  lead  it  is  prohibited  to  do  so  by  the  ruling  of  its 
superior,  the  Supreme  Court  of  the  United  States.  Id  Lock- 
wood's  case,  17  Wallace,  857,  that  court,  after  the  most  ex- 
haustive examination  of  American  and  English  authorities, 
has  laid  down  the  principle  by  which  we  must  be  guided ; 
namely,  that  a  common  carrier,  whether  of  goods  or  pas- 
sengers, cannot  stipulate  for  exemption  from  responsibility 
for  the  negligence  of  himself  or  his  servants.  Id.,  884.  It 
is  true  the  question  immediately  before  the  court  related  to 
the  carriage  of  passengers  ;  but  it  inevitably  involved  the  dis- 
cussion and  determination  of  principles  of  public  policy  and  of 
law  which  apply  completely  to  the  business  of  common  car- 
riers of  goods,  especially  of  common  carriers  by  railway.  We 
would  have  held  and  enforced  that  doctrine  without  such 
superior  authority.  We  now  feel  disposed  as  well  as  bound 
to  apply  the  principle  on  which  that  case  turned  in  all  the 
fullness  of  its  spirit.  We  hold,  then,  that  the  principle  of 
law  which,  for  considerations  of  public  welfare,  forbids  a 
common  carrier  to  bargain  in  particular  cases  for  complete 
exemption  from  responsibility  for  a  violation  of  his  duties, 
forbids  him  to  impair  his  obligations  to  the  community  by 
bargaining  in  particular  cases  for  an  exemption  from  a  con- 
siderable part  of  that  responsibility.    The  ground  on  which 
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the  rule  is  based,  that  even  the  shipper^s  perfect  consent 
cannot  wholly  relieve  the  carrier,  is,  that  the  subject  which 
he  undertakes  to  regulate  by  contract  is  not  his  own,  but  a 
public  right. 

Practically,  every  kind  of  common  carrier  becomes  an 
agency  which  the  rest  of  the  community  are  compelled  to 
employ,  and  with  little  inquiry  as  to  his  peculiar  fitness.  In 
other  words,  he  acquires  in  some  degree  the  position  of  a 
monopoly.  And  if  this  be  a  sufficient  reason  for  imposing 
peculiar  duties  and  exactions  upon  ordinary  common  carriers, 
it  applies  with  incomparably  greater  force  to  railroads  and  to 
carriers,  who,  by  employing  those  roads  as  instrumentalities  of 
their  transportation,  make  those  instrumentalities  their  own. 
They  are  universally  authorized  to  appropriate  private  prop- 
erty on  the  very  ground  that  such  appropriation  is  for  the 
public  use  ;  and  if  they  are  understood,  in  contemplation  of 
law,  to  be  occupied  in  using  and  managing  property  for 
public  welfare,  their  business  of  transportation,  which  is  the 
only  use  to  which  they  apply  the  property  so  appropriated, 
must  be  understood  to  be  carried  on  for  the  public  welfare. 
Their  obligation  to  exercise,  not  only  a  reasonable  but  a  very 
high  degree  of  care  in  that  business,  becomes  therefore  a 
duty  to  the  public^  and  can  neither  be  put  aside  nor  impaired 
by  the  consent  of  individual  members  of  the  community. 
No  single  person  is  allowed  to  agree  that  such  a  carrier,  or 
that  any  carrier  who  owes  a  public  duty,  may  with  impunity 
be  negligent  in  his  case,  for  the  reason  that  the  carrier  is 
thereby  invited  to  omit  his  duty  in  other  cases,  and  thus  to 
injure  the  whole  community.  Can  it  be  possible  that  these 
considerations,  on  which  the  rule  against  total  exemption  is 
based,  lose  their  force  when  the  carrier  is  invited  to  violate 
his  public  duty  by  an  agreement  that  he  may  violate  it  at 
half  price  ?  The  principle  of  the  rule  is,  that  any  agreement 
which  operates  to  interfere  with  the  public  right  touching 
the  care  and  good  faith  of  common  carriers,  is  an  agreement 
against  public  policy  and  welfare,  and  is  therefore  void  ;  and 
as  an  agreement  that  his  negligence  shall  be  cheap  must 
operate  in  this  way,  it  necessarily  falls  within  that  principle. 


140  Galt  v.  Expbbss  Compakt. 

We  are  of  opinion,  therefore,  that  the  court  instnicted 
the  jury  correctly,  in  allowing  them  to  find  for  the  full  value 
of  plaintiflf's  property,  notwithstanding  the  conditions  of  the 
bill  of  lading,  if  they  should  find  that  the  loss  was  occasioned 
by  the  gross  negligence  of  the  defendant. 

As  to  the  duty  of  a  shipper  to  advise  the  carrier  that  the 
actual  was  greater  than  the  apparent  value  of  the  article 
shipped,  we  hold  that  his  omission  to  give  such  information 
does  not  affect  his  rights,  unless  it  justifies  the  carrier  in 
adopting  the  course  of  conduct  by  which  the  loss  occurred. 
A  carrier  who  is  allowed  to  suppose  that  an  article  may  be 
handled  in  a  particular  manner  is  not  responsible  for  so 
handling  it,  and  the  shipper  has  to  submit  to  the  natural 
effect  of  his  own  omissions  to  give  proper  information.  But 
that  case  is  not  before  us.  It  can  hardly  be  imagined  that 
the  omissions  of  the  plaintiffs  to  disclose  the  exceptional 
value  of  their  shipment  tempted  the  defendant  to  wreck 
and  burn  its  train. 
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Mart  A.  Hikes,  Administratrix, 

The  District  of  Columbia. 
Law.    No.  17,146. 

DMkled  September  39, 1879. 

1.  The  plaintiff  was  appointed  by  the  Board  of  Fire  Commissioners  a 
private  in  the  Fire  Department^  to  be  held  during  good  behavior, 
and  at  a  compensation  fixed  by  law.  He  was  afterwards  removed  by 
the  board  without  his  consent,  and  without  Charges  against  him,  or 
opportunity  to  show  cause  why  he  should  no t  be  removed .  It  was  held, 
on  general  demurrer  to  the  declaration  setting  up  these  facts,  that 
they  did  not  constitute  a  cause  of  action  against  the  District  of  Colum- 
bia. 

2.  A  cause  of  action  whieh  is  essentially  founded  upon  a  breach  of  con- 
tract, survives  to  the  personal  representative  of  the  injured  party. 

3.  Upon  a  general  demurrer,  the  court  is  not  confined  to  the  point 
which  is  expressly  noted  in  the  margin ;  but  if  they  find  that  the 
declaration  is  bad  on  other  grounds,  the  demurrer  will  be  sustained. 

STATEMENT  OF  THE  CASE. 

The  declaration  reads  as  follows  : 

"  The  plaintift'sues  the  defendant  for  that,  heretofore,  to 
wit,  prior  to  the  Ist  day  of  February,  1874,  the  Board  of 
Fire  Commissiouere  of  said  District  daly  appointed  the  said 
Thomas  H.  Hines,  then  in  full  life,  to  the  place  of  private  in 
the  Fire  Department  of  said  District,  which  said  place,  by 
provision  of  law,  was  for  and  during  good  behavior,  and  for 
and  at  the  annual  compensation  of  $720,  and  being  so  ap- 
pointed he,  the  said  Thomas  H.  Hines,  was  then  and  there 
duly  qualified,  received  into  said  place,  and  entered  upon  the 
due  discharge  of  the  duties  thereof,  and  continued  in  the 
faithful  discharge  of  said  duties,  receiving  the  said  com- 
pensation therefor  until  the  first  day  of  February,  1874. 

**And  the  said  plaintiff  says  that,  by  virtue  of  his  (the 
said  Thomas  H.  Hines)  appointment,  qualification  and 
entrance  upon  the  duties  of  said  place,  he  became  and  was 
entitled  to  hold  the  same  and  to  receive  from  the  defendant 
said  annual  compensation  of  |720,  so  long  as  he  should 
demean  and  conduct  himself  well  in  said  place,  and  that  he 
was  willing  and  anxious  to  continue  in  said  place,  do  said 
duties,  and  to  receive  said  annual  compensation,  and  always 
tendered  himself  ready  so  to  do.    Yet  the  defendant;  in 
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violation  of  the  law  and  of  the  rights  of  the  said  Thomas  H. 
Hines,  without  his  consent  and  against  his  will,  and  without 
any  charges  preferred  against  him,  and  without  any  notice 
to  him,  or  any  opportunity  to  defend  himself  or  show  cause 
why  he  should  not  be  dismissed  from  said  place,  wrongfully 
and  arbitrarily  removed  him  from  said  place,  and  would  not 
and  did  not  permit  him  to  return  thereto  and  discharge  the 
duties  thereof,  and  receive  the  compensation  therefor,  where- 
by he  was  deprived  of  said  place,  and  lost  the  profits  thereof 
for  the  residue  of  his  natural  life,  to  the  damage  of  the 
plaintiff,  $2,500,  and,  therefore,  the  plaintiff  brings  this  suit. 
And  the  said  plaintiff  brings  into  court  here  the  letters  of 
administration  of  the  said  Supreme  Court  of  the  District  of 
Columbia,  which  give  sufficient  evidence  to  the  said  court 
here  of  the  grant  of  administration  to  the  said  plaintiff,  the 
date  whereof  is  a  certain  day  and  year  therein  mentioned, 
to  wit,  the  19th  day  of  October,  1875." 

The  defendant  demurred  generally,  and  gave  notice  that 
one  of  the  points  of  law  to  be  argued  is,  that  the  alleged 
cause  of  action  is  a  tort  to  the  person  of  the  intestate,  which 
does  not  survive  to  his  administratrix. 

An  act  of  the  legislative  assembly  of  the  District  of  Col- 
umbia, passed  August  21, 1871,  enacts  : 

*'  That  th^  Board  of  Fire  Commissioners  in  and  for  the 
portions  of  said  District  known  respectively  as  the  city  of 
Washington  and  the  city  of  Georgetown,  shall  have  power 
to  appoint  such  number  of  persons  as  now  are,  or  may  here- 
after  be  prescribed  by  law,  for  the  fire  departments  of  their 
respective  localities,  who  shall  hold  their  places  during  good 
behavior,  and  who,  upon  trial,  may  be  fined,  suspended  or 
expelled  ;  provided,  that  the  accused  shall  first  have  written 
notice  of  the  charges  against  him^  except,  however,  in  cases 
of  misconduct  coming  under  the  personal  observation  of  one 
or  more  commissioners,"  Ac. 

By  act  passed  August  28, 1871  (p.  155,  Sess.  Laws),  the 
assembly  empowered  this  ^^  board  to  appoint  such  number  of 
persons,  &c.,  for  the  fire  department,"  "  to  hold  their  places 
puring  good  behavior." 
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The  act  of  June  26, 1873,  provided  a  salary  of  $720  per 
annum  for  a  specified  number  of  privates.     Sess.  Laws,  p.  89. 

A.  G.  Riddle  and  Francis  Miller,  for  plaintiff. 

The  position  held  by  plaintiff  was  tendered  and  accepted 
during  good  behavior,  and  while  maintaining  this,  he  could 
not  be  removed.  Mosely  on  Inferior  Courts,  p.  80  ;  Ebtrcourt 
es.  Pox,  Showers  R,  270-820  ;  Owen  vs.  Sanders,  1  Ld. 
Raymond,  161 ;  Allen  vs.  McKean,  1  Sumner,  276  ;  Kegina 
vs.  The  Guardians  of  8t.  Martin's  in  The  Field,  6  E.  L.  &  E., 
867. 

If  an  office  or  position  be  conferred  "during  good 
behavior,"  and  the  "  holder  of  it "  is  removed,  it  must  appear 
that  it  was  for  misbehavior.  Otherwise,  the  removal  will  be 
void. 

In  all  cases  where  an  office  or  position  is  held  "  during 
good  behavior,"  there  is  an  implied  prohibition  of  removal 
for  any  other  reason  ;  and  "  there  must  be  some  jurisdiction 
to  determine  whether  the  reason  of  a  removal  was  valid  or 
not." 

A  court  in  such  case  must  '*  judge  both  the  cause  and  form 
of  the  removal."  ^ 

William  A.  Mbloy  on  the  same  side  : 

It  is  said  we  have  no  cause  of  action  because  Hines' 
expulsion  was  immediately  the  act  of  the  Board  of  Fire 
Commissioners,  who,  by  law,  could  not  remove  in  this  way, 
and  so  the  District  of  Columbia  is  not  liable  for  their  unlaw- 
ful act. 

This  is  said  in  reliance  on  the  principle  that  there  can  be 
no  corporate  liability  when  the  act  complained  of  is  not 
authorized  by  the  legislative  enactment.  But  the  board  was 
authorized  to  remove  as  well  as  to  appoint.  They  were 
expressly  given  full  jurisdiction  in  the  premises.  Removal 
was  within  the  scope  of  their  powers,  and  the  rest  is  merely 
directory  of  the  manner  of  their  action.  Had  the  city  sur- 
veyor discharged  Hines,  of  course  the  District  would  not 
have  been  liable,  even  had  he  forcibly  barred  him  out  from 
the  engine  house.    A  railroad  corporation  employs  an  engi- 
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neer  to  ran  its  train  of  cars.  In  doing  so,  he  runs  over  a 
man,  with  circumstances  of  great  carelessness.  The  corpora- 
tion is  liable.  But  the  corporation  directed  him  to  run  with 
great  care,  not  exceeding  twenty  miles  an  hour,  and  to 
whistle  at  each  crossing  ;  yet  he  ran  without  care,  sixty  miles 
an  hour,  and  did  not  whistle,  and  so  the  wrong  was  done. 
This  does  not  relieve  the  corporation.  The  running  of  the 
train  was  his  business.  To  run  carefully  was  the  law  of  his 
employment,  but  he  violated  it.  The  removal  from  office 
was  the  business  of  the  board  ;  to  remove  by  due  trial  with 
notice  was  the  law  ;  but  they  violated  it. 

In  the  Albany  Bridge  Case,  to  build  at  all  was  without 
authority,  and  so  the  building  badly  caused  no  liability. 
2  Dill,  on  Corp.,  §  767,  and  note. 

An  officer  improperly  removed  may  sue  the  corporation 
for  his  salary  for  the  time  intervening  his  removal  and  the 
expiration  of  his  term.  Stadler  i;^.  Detroit,  18  Mich.,  346  ; 
Shaw  V8.  Mayor,  &c.,  19  Geo.,  468  ;  Hadley  vs.  Mayor  of 
Albany,  88  N.  T.  608. 

In  the  last  case  cited,  a  policeman  was  removed  from 
office,  rendered  no  service,  died  ;  and  yet  suit  for  his  inter- 
vening salary  was  sustained  in  every  court. 

Salary  differs  from  fees.  Salary  is  the  compensation  due 
the  officer  de  jure.  Fees  belong  to  the  officer  de  facto  who 
has  performed  the  service. 

The  declaration  says  the  District  afterwards  recognized 
and  adopted  the  act.  This  made  the  removal,  with  all  the 
incidents  of  the  act,  its  own.  Sherman  vs^  Granada,  51  Miss.^ 
186. 

BiRNBY  &  BiRNET  for  defendants : 

The  ground  of  defense  in  this  case,  as  shown  by  the  note 
to  the  demurrer,  is  that  the  cause  of  action,  being  a  tort 
committed  against  the  person  of  the  deceased,  did  not  survive 
to  his  administratrix,  and  she  cannot  maintain  suit  upon  it. 

The  declaration  alleges  the  wrongful  and  arbitrary  removal 
of  the  decedent  from  employment,  for  which  the  plaintift" 
claims  damages.  The  plea,  if  one  is  interposed  in  such  a  case^ 
must  be  "  not  guilty." 
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But  it  was  a  well-established  "  principle  of  the  law,  that  if 
an  injury  was  done  either  to  the  person  or  property  of 
another^  for  which  damages  only  could  be  recovered  in  satis- 
faction, the  action  died  with  the  person  to  whom  or  by  whom 
the  wrong  was  done. 

"  Where  the  action  was  founded  on  any  malfeasance  or 
misfeasance,  was  a  tort,  or  arose  ex  delicto,  the  rule  was  actio 
personalis  moritur  cum  persona.  This  rule  still  applies  in  full 
force  to  injuries  affecting  the  person. 

"  Therefore,  for  injuries  done  merely  to  the  person  of  the 
deceased,  where  the  declaration  in  the  action  •  •  • 
imputes  a  matter  sounding  merely  in  tort  to  the  person,  and 
the  plea  of  the  general  issue  must  be  not  guilty ^  his  executor 
or  administrator  has  no  claim  to  damages,  and  can  maintain 
no  action  for  the  recovery  thereof."  1  Lomax  on  Executors, 
(2d  ed.),  470  ;   1  Williams  on  Executors,  (2d  ed.,  569.) 

The  rule  above  quoted  is  unchanged  in  this  District. 
Chichester  vs.  Union  Transfer  Co.,  1  Mac  Arthur,  295. 

Where  the  wrong-doer  received  no  benefit  from  the  act 
complained  of,  the  entire  cause  of  action  dies  upon  the  death 
of  either  of  the  parties.  2  Addison  on  Torts,  588,  (note), 
540,  (note.) 

The  principles  above  quoted  apply  in  their  fullest  extent 
to  the  case  at  bar,  and  as  they  are  sustained  by  every  text- 
book and  decided  case  touching  in  any  way  upon  the  ques- 
tion, we  deem  it  unnecessary  to  make  other  citations. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court : 

After  stating  the  case,  he  proceeded : 

A  general  demurrer  is  filed,  and  one  of  the  points  noted 
for  argument  is,  that  the  wrong  complained  of  is  a  tort  to 
the  person  which  does  not  survive.  The  only  torts  to  the 
person  that  we  are  familiar  with  are  torts  involving  physical 
violence  to  the  person,  or  nuisances  affecting  personal 
health  or  comfort  or  injuries  to  the  reputation.  It  is  evi- 
dent that  none  of  these  is  the  gravamen  of  this  case  ;  it  is 
not  brought  for  any  physical  injury  to  the  person,  but  for 
injury  to  property  and  contract  rights.  The  allegations 
19 
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essential  in  an  action  of  this  kind  would  be,  that  the 
decedent  undertook  and  promised  to  perform  certain  duties 
for'  the  defendant,  and  that  the  defendant  promised  certain 
compensation  therefor ;  that  plaintiff*  was  ready  and  will- 
ing to  perform  those  duties,  and  was  prevented  from  so 
doing  by  the  defendant  ;  and  a  very  slight  emendation  of 
the  declaration  in  this  case  would  convert  it  into  one  of  that 
tenor.  It  is  essentially  a  case  which  arises  ex  contractu,  and 
it  is  clear  that  such  a  cause  of  action  does  survive  to  the 
personal  representative.  We,  therefore,  do  not  think  the 
point  of  law  which  was  made  below,  as  one  of  the  grounds 
of  demurrer  was  sufficient  to  sustain  it.  But  upon  general 
demurrer,  we  are  not  confined  to  the  points  which  naay  have 
been  expressly  noted,  and  if  we  find  that  the  declaration 
cannot  be  sustained  on  any  ground,  it  is  our  duty  to  say  so. 

This,  therefore,  brings  us  to  the  question  whether  on  any 
ground  the  declaration  is  demurrable. 

It  is  to  be  observed,  in  the  first  place,  that  this  office  from 
which  the  decedent  was  ousted,  was  not  originally  created 
by  an  act  of  Congress,  but  was  purely  a  creature  of  the  Dis- 
trict government  under  a  law  passed  by  that  government, 
and  one  under  ordinary  circumstances  which  it  could  repeal 
at  pleasure.  The  complaint  here  in  the  declaration,  as 
amended  by  consent,  is  that  the  defendant,  that  is  to  say  its 
Board  of  Fire  Commissioners,  contrary  to  the  law,  Ac, 
removed  the  decedent  from  office.  If  the  Board  of  Fire 
Commissioners  removed  the  decedent  from  office  in  viola- 
tion of  the  law  of  this  District,  it  would  be  simply  void  and 
inoperative  as  affecting  the  rights  of  the  decedent. 

But  the  complaint  is  against  the  District  of  Columbia ; 
the  responsibility  for  this  act  is  charged  upon  the  Dis- 
trict. How  it  became  the  act  of  the  District  is  not  ex- 
plained. The  only  mode  in  which  it  could  be  as  we  un- 
derstand it,  is  by  legislation  either  authorizing  or  ratifying 
the  act,  and  as  far  as  this  might  conflict  with  existing  law, 
it  would  be  repealing  legislation.  Under  ordinary  circum- 
Btances,  it  would  be  perfectly  within  the  power  of  the  District 
government  to  repeal  any  of  its  own  laws.    However  that 
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may  be,  it  is  enfficient  for  our  inquiry,  that  the  act  com- 
plained of  is  complained  of  as  the  act  of  the  Dititrict  govern- 
ment ;  it  is  averred  to  be  the  act  of  the  District  government, 
and  the  demurrer  admits  that  fact ;  and  the  question  arises 
whether  the  District  government  may  remove  a  person 
from  office  without  cause,  and  in  a  manner  different  from 
that  which  the  existing  laws  provide,  who  has  been  ap- 
pointed under  those  laws  to  hold  during  good  behavior. 

It  seems  to  us,  in  the  first  place,  that  this  legislation  was 
intended  to  prescribe  a  rule  of  action  for  the  Board  of  Fire 
Commissioners  ;  they  were  authorized  to  appoint  to,  and  to 
remove  their  subordinates  from  office,  and  it  is  against  them 
and  their  power  of  removal,  thus  provided,  that  the  incum- 
bents are  to  hold  during  good  behavior.  They,  the  board, 
were  not  to  have  power  to  remove,  except  upon  charges  and 
an  opportunity  being  given  to  the  party  complained  of  to 
appear  and  answer,  in  a  quasi-judicial  proceeding.  But  this 
was  not  intended  as  a  restriction  of  legislative  power.  A 
legislative  body  cannot  pass  a  law,  which  it  cannot  repeal 
at  pleasure,  except  in  a  case  where  the  law  is  something 
more  than  a  mere  law,  and  amounts  to  a  contract  with  the 
citizen  ;  and  there  is  no  ground  on  which  Hines'  right  to 
hold  his  office  in  spite  of  the  District  government  can  be 
plausibly  maintained,  except  that  his  appointment,  having 
reference  to  the  existing  laws,  was  a  contract  between  him 
and  the  District  government  that  he  should  hold  office  dur- 
ing good  behavior. 

Has,  then,  an  appointment  to  a  public  office  any  such 
operation  ?  We  think  this  question  is  answered  for  us  by 
the  Supreme  Court  of  the  United  States.  In  the  case  of 
Butler  et  al.  vs.  The  State  of  Pennsylvania,  10  How.,  404, 
Butler  and  others  had  been  appointe<l  canal  commissioners 
under  a  law  which  provided  that  they  should  hold  their 
offices  from  the  first  of  February  for  one  year,  and  that 
their  compensation  should  be  four  dollars  per  diem.  In  the 
midst  of  the  year,  in  April,  1848,  the  legislature  passed 
another  law  that  the  compensation  should  be  only  three 
dollars  per  diem,  and  in  the  following  October  the  com- 
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missioners  should  be  elected  by  the  people  ;  thus  both  cut- 
ting off  the  terra  of  oflSce  and  reducinje:  the  compensation 
In  a  controversy  with  the  accounting  officers  of  the  State, 
these  commissionei's  claimed  that  their  appointment  was  a 
contract,  in  virtue  of  which  they  were  entitled  to  com- 
pensation for  the  full  year,  and  this  contract  was  protected 
by  the  Constitution  of  the  United  States  against  State 
legislation.     But  the  Supreme  Court  said  : 

"  The  contracts  designed  to  be  protected  by  the  tenth 
section  of  the  first  article  of  that  instrument  (the  Constitu- 
tion of  the  United  States)  are  contracts  by  which  perfect 
rights,  certain^  definite,  fixed,  private  rights  of  property  are 
vested.  These  are  clearly  distinguishable  from  measures  or 
engagements  adopted  or  undertaken  by  the  body  politic  or 
State  government  for  the  benefit  of  all,  and  from  the 
necessity  of  the  case,  and  according  to  universal  understand- 
ing, to  be  varied  or  discontinued  as  the  public  good  shall 
require.  The  selection  of  officers,  who  are  nothing  more 
than  agents  for  the  effectuating  of  such  public  purposes,  is 
matter  of  public  convenience  or  necessity,  and  so  too  are  the 
periods  for  the  appointment  of  such  agents  ;  but  neither  the 
one  nor  the  other  of  these  arrangements  can  constitute  any 
obligation  to  continue  such  agents,  or  to  re-appoint  them 
after  the  measures  which  brought  them  into  being  shall 
have  been  found  useless,  shall  have  been  fulfilled  or  shall 
have  been  abrogated  as  even  deteri mental  to  the  well-being 
of  the  public.  The  promised  compensation  for  services 
actually  performed  and  accepted,  during  the  continuance  of 
the  particular  agency,  may  undoubtly  be  claimed,  both  upon 
principles  of  compact  and  of  equity;  but  to  insist  beyond 
this  on  the  perpetuation  of  a  public  policy,  either  useless  or 
detrimental,  and  upon  a  reward  for  acts  neither  desired  nor 
performed,  would  appear  to  be  reconcilable  with  neither 
common  justice  nor  common  sense.  The  establishment  of 
such  a  principle  would  arrest,  necessarily,  everything  like 
progress  or  improvement  in  government  ;  or  if  changes 
should  be  ventured  upon,  the  government  would  have  to 
become  one  great  pension  establishment  on  which  to  quarter 
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a  host  of  sinecures.  It  would  especially  be  difficult,  if  not 
impracticable,  in  this  view,  even  to  remodel  the  organic  law 
of  a  State,  as  constitutional  ordinances  must  be  of  higher 
authority  and  more  immutable  than  common  legislative  en- 
actments, and  there  could  not  exist  conflicting  constitutional 
ordinances,  under  one  and  the  same  system.  It  follows, 
then,  upon  principle,  that  in  every  perfect  or  competent 
government,  there  must  exist  a  general  power  to  enact  and 
to  repeal  laws  ;  and  to  create  and  change  or  discontinue  the 
agents  designated  for  the  execution  of  those  laws.  Such  a 
power  is  indispensable  for  the  preservation  of  the  body 
politic,  and  for  the  safety  of  the  individuals  of  the  com- 
munity." 

They  further  refer  to  a  case  in  Pennsylvania,  in  which 
it  is  said  by  Justice  Duncan,  delivering  the  opinion  of  the 
court  : 

"  These  services,  rendered  by  public  officers,  do  not,  in 
this  particular,  partake  of  the  nature  of  contracts,  nor  have 
they  the  remotest  affinity  thereto.  As  to  a  stipulated  allow- 
ance, that  allowance,  whether  annual,  per  diem  or  particular 
fee  for  particular  services,  depends  on  the  will  of  the  law- 
makers ;  and  this,  whether  it  be  the  legislature  of  the  State, 
or  a  municipal  body  empowered  to  make  laws  for  the  govern- 
ment of  a  corporation.  This  has  been  the  universal  con- 
struction. •  •  •  The  allowances,  the  compensation,  the 
salary,  the  ^fees,  of  all  other  officers  and  members  of  the 
legislature  depend  on  the  legislature,  who  can,  and  who  do, 
change  them,  from  time  to  time,  as  they  conceive  just  and 
right." 

We  have  been  referred,  in  the  brief,  to  three  State  de- 
cisions, in  which  the  right  of  officers,  irregularly  removed 
from  office,  to  sue  for  their  salaries,  has  been  sustained. 
One  was  Hadley  vs.  The  Mayor  of  Albany,  33  N.  Y.,  603. 
But  upon  examination  of  the  case  we  find  that  the  officer, 
who  was  a  policeman  of  the  city  of  Albany,  was  appointed 
under  a  State  law,  and  not  under  an  ordinance  of  the  city 
of  Albany.  The  state  law  provided  the  manner  in  which 
he  sliould  be  appointed  and  removed  ;  and  the  removal  com- 


150  McPherson  vs.  Acker. 

plained  of  was  held  by  the  court  not  to  be  in  compliance 
with  the  law  of  the  State.  It  never  seemed  to  have  occurred 
to  anybody  that  this  would  have  involved  a  claim  for 
damages  against  the  State^  if  the  State  has  sanctioned  the 
removal  in  the  way  in  which  it  was  made.  The  other  two 
cases  are  precisely  of  the  same  description.  These  cases 
steer  clear  of  the  rule  laid  down  by  the  Supreme  Court  and 
which  must  be  govern  this  case. 

We  hold,  therefore,  that  upon  the  face  of  this  declaration, 
the  plaintiif  has  no  right  of  action,  and  that  the  demurrer 
below  was  properly  sustained. 


John  D.  McPherson  vs.  Nicholas  Acker. 
Equity.    No.  6,1»4. 

Decided  October  6.  1879. 

1.  The  owner  of  two  adjoining  dwelling-houses  conveyed  one  of  them. 
There  was  a  passage  way,  under  and  wholly  constructed  in,  the 
other  which  was  arched  over  this  passage  up  to  the  second  story. 
The  passage  had  heen  used  for  some  time  by  the  tenants  of  both 
houses.  The  deed  conveyed  the  lot  by  metes  and  bounds,  but  did  not 
include  the  passage-way,  and  the  grantee  at  the  time  of  the  purchase 
was  informed  that  the  right  to  use  the  way  did  not  pass  with  the 
house.  The  grantee  sold  to  the  complainant,  who  purchased  after, 
inspecting  the  premises,  but  without  any  assurance  from  the  original 
owner  of  the  house.  It  was  Tteld  that  no  right  of  way  existed,  and 
that  the  original  owner  might  obstruct  and  close  the  same. 

2.  Pipes  placed  under  the  passage-way  for  the  purpose  of  draining  both 
lots  by  the  original  owner  before  he  conveyed,  and  with  no  notice  given 
that  he  intended  to  disturb  the  same,  constitute  an  apparent  and  con- 
tinuous easement,  clearly  to  be  implied  from  the  condition  and 
necessities  of  the  premises ;  and  the  original  owner  could  be  enjoined 
from  disturbing  or  destroying  this  right  of  drainage. 

STATEMENT  OF  THE  CASE. 

This  suit  grew  out  of  the  following  circumstances : 
Nicholas  Acker  was  the  owner  of  part  of  lot  6,  in  square 
685,  fronting  about  87  feet  6  inches  on  the  east  side  of  North 
Capitol  street.  He  built  a  house  on  the  southern  part  of 
the  lot,  having  a  front  of  18  feet  6  inches.  Some  years 
afterwards  he  built  another  house  on  the  north  part  of  the 
lot,  leaving  an  alley  way  under  the  house  and  adjacent  to  the 
south  house  of  3  feet  in  width.    The  new  house  was  arched 
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over  the  alley  and  connected  with  the  walls  of  the  other. 
The  southern  hoase  was  numbered  228  and  the  other  225. 
For  some  time  this  alley-way  was  used  in  comnaon  by  the 
tenants  of  the  two  houses  for  passing  between  the  street  and 
the  rears  of  their  respective  houses;  but  in  consequence  of 
dissension  between  the  tenants  Acker  accommodated  the 
tenants  of  No.  225  with  an  alley  on  the  north  side  of  that 
house,  and  then  removed  the  fence  running  from  the  north- 
east corner  of  the  southern  house,  and  connected  it  with  the 
southeast  corner  of  No.  225,,8o  as  to  leave  the  entrance  into 
the  alley  only  from  the  rear  of  house  No.  228,  and  from  that 
time  the  tenants  of  that  house  had  the  exclusive  use  of  that 
alley. 

Another  feature  in  the  case  is,  that  both  houses  drained 
through  pipes  running  under  ground  beneath  the  surface  of 
the  alley  to  the  public  sewer  in  front. 

While  the  houses  were  in  this  condition,  on  the  1st  of 
February,  1876,  Acker  sold  the  southern  house  No.  228  to 
Jesse  V.  N.  Huyck.  The  deed  conveys  it  by  metes  and  bounds, 
and  does  not  include  the  alleyway,  but  conveys  ^*  with  the 
appurtenances." 

The  court  found  as  matter  of  fact,  from  the  evidence,  that 
at  this  time  the  right  of  way  through  the  alley  was  the  sub- 
ject of  discussion  between  Acker  and  Huyck,  and  that  Acker 
distinctly  informed!  Huyck  that  the  alley  would  not  pass 
with  the  house,  and  that  he  intended  to  close  it  up  ;  and 
that  the  utmost  that  Huyck  received  was  an  assurance, 
which  did  not  seem  to  have  been  authorized,  from  Acker's 
agent,  that  he  would  be  allowed  to  use  the  alley. 

In  July,  1876,  Huyck  sold  to  the  complainant,  McPherson. 
Mr.  McPherson  inspected  the  houre,  and  discovered  that  the 
alley  was  under  the  house  No.  225.  He  inquired  of  Huyck 
whether  it  was  embraced  in  his  deed,  and  was  answered  in 
the  negative.  He  then  remarked  that  it  would  not  do  to 
have  that  alley  closed  up.  Huyck  assured  him  that  there 
was  no  chance  of  that,  that  it  was  there  when  he  bought  the 
house  ;  and  Mr.  McPherson  contented  himself  with  this 
assurance  without  farther  inquiry. 
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Meanwhile,  Acker  had  gone  to  Europe.  On  his  return  in 
the  spring  of  1876,  he  gave  notice  that  he  would  close  up 
the  alley.  This  bill  was  then  filed  by  Mr.  McPherson,  pray- 
ing that  he  might  be  enjoined  from  obstructing  the  alley- 
way, and  from  interfering  with  the  use  of  it  by  himself. 

The  case  came  to  a  final  hearing,  and  the  court  below 
denied  the  relief  as  to  the  alleyway,  but  did  enjoin  as  to  the 
obstruction  of  the  drain  underground. 

Both  parties  appealed. 

.  Geo.  F.  Appleby  and  Calderon  Carlisle  for  complainants : 

It  is  a  well-settled  doctrine  "  that  the  law  will  not  reserve 
anything  out  of  a  grant  in  favor  of  the  grantor  except  in 
case  of  necessity"  Crossley  w.  Lightower,  L.  R.,  2  Chan- 
cery Appeals,  486. 

In  that  case  Lord  Chancellor  Chelmsford  said :  *'  It  ap- 
pears to  me  an  immaterial  circumstance  that  the  easement 
should  be  apparent  and  continuous,  for  non  constat  that  the 
grantor  does  not  intend  to  relinquish  it  unless  he  show  the 
contrary  by  expressly  reserving  it."  Ibid.  Washburn  on 
Easements,  §25  b.  74. 

In  the  present  case  the  grant  from  defendant  Acker  to 
Huyck,  the  complainant's  vendor,  did  not  expressly  reserve 
the  exclusive  right  to  use  the  alley  to  house  No.  225,  and 
did  not  expressly  exclude  the  use  of  the  alley  from  house  No. 
228,  and  the  testimony  clearly  shows  that  when  Huyck  pur- 
chased house  No.  228,  the  alley  was  exclusively  used  by 
house  No.  225,  and  continued  to  be  so  used  until  this  con- 
troversy arose.  The  grant,  without  making  any  such  express 
reservation,  conveyed  the  lot  with  the  "  privileges  and  ap- 
purtenances thereto  belonging,"  which  are  apt  terms  in 
themselves  to  convey  an  alleyway  used  in  connection  with 
the  premises  conveyed. 

We  are  clearly  entitled  to  the  relief  asked.  Lampkin  vs. 
Milks,  21  N.  T.,  505  ;  James  vs.  Jenkins,  84  Md.,  1-11  ; 
Thayler  vs.  Payne,  2  Cush.,  727  ;  Washburn  on  Easements, 
ch.  1  and  2. 

^*  The  recent  case  of  Lampkin  vs.  Milks,  21  N.  Y.,  505/* 


McPhbrson  I?.  Acker.  153 

says  Washburn,  in  his  work  on  Easements,  ch.  1,  §  8  *48, 
'^  presents  an  elaborate  examination  and  discussion  of  the 
effect  of  granting  an  estate  with  which  the  grantor  had 
been  accustomed  to  use  certain  privileges  in  the  nature  of 
easements,  though  not  naturally  belonging  to  them,  nor 
properly  appurtenant  to  the  same,  nor  granted  by  deed  with 
the  principal  estate  in  express  terms. 

"It  was  there  held  that  when  the  owner  of  two  tenements 
sells  one  of  them,  the  purchaser  takes  the  tenement  or  the 
portion  sold  with  all  the  benefits  and  burdens  which  appear 
at  the  time  of  sale  to  belong  to  it  as  between  it  and  the 
property  which  the  vendor  retains.  The  parties  are  pre- 
sumed to  contract  in  reference  to  the  condition  of  the  prop- 
erty at  the  time  of  sale.  Where  the  owner,  by  artificial 
arrangements  of  the  material  properties  of  his  estate,  has 
added  to  the  advantages  and  enhanced  the  value  of  one 
portion,  he  cannot,  after  selling  that  portion  with  those 
advantages  openly  and  visibly  attached,  voluntarily  break 
up  the  arrangement,  and  thus  destroy  or  materially  diminish 
the  value  of  the  portion  sold.**  See  Washburn  as  above 
cited. 

A  bill  in  equity  lies  to  prevent  the  destruction  of  an 
easement.  Washburn,  698-706.  If  the  act  complained  of 
is  continued  or  carried  on  after  clear  and  distinct  notice 
that  it  is  objected  to^  (as  in  this  case)  the  jurisdiction  in 
equity  will  be  exercised  more  freely  than  in  cases  where 
complaint  is  not  made  until  after  it  is  completed.  Kerr  on 
Injunctions,  232,  and  cases  there  cited.  There  is  no  rule 
which  prevents  the  court  from  granting  a  mandatory  injunc- 
tion where  the  injury  sought  to  be  restrained  has  been 
completed  before  the  filing  of  the  bill.  Ibid.  The  theory 
of  defendant's  answer  is  in  direct  hostility  to  these  principles. 

N.  H.  Miller  for  defendant : 

By  a  fair  construction  of  the  deed  from  Acker  to  Iluyck 
nothing  passed  except  the  specific  piece  of  land  conveyed 
therein. 

No  facts  appear  which  tend  to  show  an  easement  by 
20 
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necessity.  An  easement  by  necessity  is  implied  ouly  when 
necessary  to  the  beneficial  use  of  the  estate  for  which  it  is 
claimed,  and  where  no  substitute  for  it  can  be  attained  at  a 
reasonable  expense.  White  vs.  Chapin,  12  Allen,  518  ; 
also  Carbrey  vs.  Willis,  7  Alien,  364. 

If  the  owner  of  two  adjoining  estates,  through  one  of 
which  a  drain  exists  for  the  benefit  of  the  other,  conveys 
them  both  on  the  same  day  todifterent  purchasers,  the  right 
to  use  the  drain  will  not  pass  as  an  easement  or  appurte- 
nance to  the  purchaser  of  the  upper  estate,  provided  a  new 
drain  can  be  built  upon  his  own  land  by  reasonable  labor  and 
expense.     Uandall  vs.  McLaughlin,  10  Allen,  366. 

In  the  case  of  Johnson  os.  Jordan,  2d  Metcalfe,  234,  Chief 
Justice  Shaw,  in  delivering  judgment,  said  : 

"It  is  vary  clear  that,  whilst  both  estates  were  held  by 
the  same  owner,  he  had  a  right  to  carry  his  drain  as  he 
pleased,  through  any  part  of  his  own  grounds  ;  and  as  long 
as  both  tenements  were  owned  and  occupied  by  the  same 
person,  no  easement  was  created,  or  began  to  be  created,  in 
favor  of  one,  and  operating  as  a  service  or  burden  upon  the 
other.  So  long,  therefore,  as  such  unity  of  title  and  of  pos- 
session subsists,  no  right  of  easement  is  annexed  to  one 
tenement,  or  charged  on  another  ;  and  it  is  quiet  immaterial 
how  long  the  drain  has  subsisted  during  such  ownership.'* 

To  warrant  a  decree  and  an  injunction  to  compel  a  land 
owner  to  keep  open  a  way  over  his  premises  for  the  use  of 
another,  the  complainant's  right  should  be  clear  and  un- 
doubted. If  doubtful,  the  decree  should  be  withheld  until 
the  right  is  established  at  law.  King  vs.  McCully,  38 
Penn.,  76  ;  also  Atkins  vs.  Bordman  and  others,  2d  Met- 
calf,  457. 

In  order  to  acquire  a  right  to  the  enjoyment  of  water  in 
a  particular  manner  by  user,  the  user  must  have  been  adverse 
and  uninterrupted  for  fifteen  years. 

The  subject-matter  of  a  deed  is  to  be  ascertained  from 
the  premises.  By  a  deed  of  land  described  as  such,  an  ease- 
ment not  naturally  and  necessarily  belonging  to  the  premises 
will  not  pass.     Manning  vs.  Smith,  6  Conn.,  289. 
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Nothing  passes  by  a  doed  of  land  with  metes  and  bounds 
except  what  exists  at  the  time  as  necessary  to  the  enjoy- 
ment of  the  land  conveyed,  and  is  a  natural  incident  there- 
of. Gaetty  vs.  Bethune,  14  Mass.,  49;  Grant  vs.  Chase,  17 
Mass.,  443;  Whalley  vs.  Thompson,  1  Bos.  4;  PuL,  871. 

An  easement  of  this  kind  is  a  freehold,  and  can  be 
created  only  by  deed,  or  by  long,  adverse,  peaceable  and  un- 
interrupted use,  which  furnishes  a  presumption  of  a  grant. 
Hewlins  vs.  Shippam,  7  Dawl.  and  Ryl.,  788,  8.  C,  5  Barn. 
&  Cresw  ,  221  ;  Shury  vs.  Piggot,  8  Bulst.,  889  ;  Erskine  vs. 
Moulton,  4  L.  and  E.  R.,  May  81, 1877. 

Where  the  soil  of  a  way  did  not  pass  as  included  in  the 
description  by  metes  and  bounds,  it  was  held  that  it  could 
not  pass  under  the  term  appurtenances.  Harris  et  al.  vs. 
Jesse  D.  Elliott,  10  Peters,  25. 

The  general  principle  is  that  no  right  in  a  way  which 
has  been  used  during  the  unity  of  ownership  will  pass  upon 
a  severance  of  the  tenements,  "  unless  proper  terms  are  em- 
ployed in  the  conveyance  to  show  an  intention  to  create  the 
right  de  novo. 

Where  a  specific  piece  of  land  is  conveyed  by  deed,  it 
being  a  part  of  a  larger  piece  held  and  owned  by  the  grantor, 
and  described  by  metes  and  bounds  in  the  absence  of  apt 
and  express  terms,  no  specific  way  outside  the  limits  of  the 
land  granted,  if  not  properly  an  existing  easement  will  pass 
as  appurtenant.  Oliver  vs.  Hook,  47  Md.,  801 ;  Butter- 
worth  vs.  Crawford,  46  New  York  R.,  849. 

In  Gale  and  Whatley  on  Easements,  p.  59, it  is  said  :  '^  In  the 
case  of  Shury  vs.  Piggott,  the  court,  by  Dodridge,  J.,  said  : 
That  a  way  if  it  were  of  convenience,  {voy  de  ease,)  is  extin- 
guished '  but  not  a  way  of  necessity.'  And  so  it  was  the  opin- 
ion of  Topham,  C.  J.,  in  the  Lady  Brown's  case."  See  also 
the  cases  of  Holmes  r«.  Goring,  Buckley  vs.  Coles,  James  vs. 
Dods,  and  Holmes  vs.  Goring,  pp.  81-85. 

We  also  cite  Washburn  on  Easements,  82,  38,  89,  40 
and  164. 

In  Thayer  vs.  Payne,  2  Gush.  827,  it  was  held  that  if  the 
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use  of  the  drain  was  necessary  to  the  beneficial  enjoyment 
of  the  premises  granted,  the  right  to  use  it  would  pass, 
but  the  court  added,  "the  settlement  of  this  question 
will  of  course  involve  the  inquiry  whether  or  not  a 
drain  could  be  conveniently  made  with  reasonable 
labor  and  expense  without  .fijoing  through  the  plaintiff's 
land.  Because  if  the  defendant  can  furnish  his  house  with 
a  drain,  it  cannot  be  necessary  to  the  enjoyment  of  his 
estate  that  he  should  have  a  drain  through  the  land  of  the 
plaintiff." 

We  have  quoted  and  cited  these  numerous  authorities, 
and  conclude  with  referring  to  the  American  Law  Review, 
Vol.  4,  pp.  49,  50,  52,  53  to  62  inclusive,  and  respectfully 
submit,  in  conclusion,  that  the  relief  sought  by  the  com- 
plainant in  his  bill  of  complaint  ought  not  to  be  granted  ; 
that  the  injunction  decreed  by  the  Court  in  Special  Term 
should  be  vacated,  and  the  complainant's  bill  be  dismissed. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court.  After 
stating  the  case  he  proceeded  as  follows : 

The  case  presents  some  interesting  questions  connected 
with  the  law  of  easements.  It  is  admitted  on  both  sides 
that  while  Acker  owned  both  houses,  no  easement  in  the 
proper  sense  could  exist  in  behalf  of  one  house  against  the 
other,  because  the  very  definition  of  an  easement  is  "  an  ac- 
comodation which  one  man  hath  in  the  lands  of  another." 
It  supposes  a  separate  ownership  of  the  dominant  and 
servient  tenements.  If  an  easement  existed  in  this  case  at 
all,  it  arose  in  the  very  act  of  severance  of  ownership  and 
conveyance  of  one  house  to  Huyck.  The  deed  of  convey- 
ance transfers  the  land  "  with  the  appurtenances." 

This  easement  must  have  been  made  an  appurtenance,  if 
at  all,  either  by  express  grant  or  by  implication.  It  is  not 
claimed  through  any  express  grant ;  it  must  then  have  arisen 
through  implication,  if  at  all.  That  is,  the  sale  must  have 
been  made  under  such  circumstances  that  it  was  implied 
therefrom  that  this  easement  should  pass. 

The  subject  of  easements  by  implication  is  a  large  one, 
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and  has  beeu  much  discussed  in  decisions  and  text-books. 
The  authorities  are  exhaustively  considered  in  Washburn  on 
Easements,  page  60,  and  so  on  ;  and  the  result  of  the  de- 
cisions is  the  rule  invoked  by  the  complainant  in  this  case, 
which  is  expressed  as  clearly,  perhaps,  as  by  any  other 
authority,  in  the  case  of  Lampman  vs.  Milks,  21  New  York 
Reports,  page  505,  in  the  following  language  : 

"  The  principle  is  that  where  the  owner  of  two  tenements 
sells  one  of  them,  or  the  owner  of  an  entire  estate  sells  a 
portion,  the  purchaser  takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  which  appear  at  the  time 
of  sale  to  belong  to  it  as  between  it  and  the  property  which 
the  vendor  retains.  This  is  one  of  the  recognized  modes 
by  which  an  easement  or  servitude  is  granted.  No  easement 
exists  so  long  as  there  is  a  unity  of  ownership,  because  the 
owner  of  the  whole  may  at  any  time  rearrange  the  qualities  of 
the  several  parts.  •  •  •  The  parties  are  presumed  to  con- 
tract in  reference  to  the  condition  of  the  propertj"  at  the 
time  of  sale,  and  neither  has  a  right  of  altering  the  arrange- 
ment then  openlj^  existing  to  change  material!}'  the  relative 
value  of  the  respective  parts." 

Some  authorities  allude  vaguely  to  the  necessity  of  the 
easement  to  the  granted  property  as  an  element.  But  the 
rule  into  which  the  authorities  seem  to  have  drifted  takes 
no  account  of  this  necessity,  but  relies  entirely  upon  the  ap- 
pearances created  by  the  act  of  the  grantor.  The  rule  does 
not  appear  to  be  essentially  difterent  from  the  law  of 
estoppel.  The  grantor,  by  holding  out  certain  appearances 
to  the  purchaser,  induces  the  expectation  on  his  part  that 
with  the  land  purchased  he  is  to  receive  certain  privileges  ; 
and  it  would  be  inequitable  to  defeat  that  expectation  by 
afterwards  denying  them.  This  is  exactly  the  law  of  equita- 
ble estoppel. 

The  cases,  however,  are  not  harmonious.  The  law  is  de- 
nied entirely  by  Judge  Hoar,  in  Randall  vs.  McLaughlin,  7 
Allen's  Reports.  Other  authorities  discriminate  between 
what  are  called  apparent  and  continuous  on  the  one  hand, 
and  discontinuous  easements  on  the  other  ;  the  former  being 
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those  which  are  a  constant  and  visible  encroachment  on  the 
servient  land,  and  the  discontinuous  easements  being  those 
which  are  only  observable  in  their  exercise,  which  is  oc- 
casional, as  a  right  of  way  over  unenclosed  land. 

The  application  of  the  rule  to  ways  is  denied,  in  the  case 
of  Oliver  vs.  Hook,  47  Maryland  Reports,  801,  and  other 
cases  therein  cited. 

On  the  other  hand,  it  is  asserted  in  New  York  and  Penn- 
sylvania,  and  by  Judge  Story  in  The  United  States  vs. 
Appleton,  1st  Suraner,  600.  A  distinction  is  suggested  in 
the  case  of  Phillip  vs.  Phillip,  48  Pennsylvania,  which  may 
serve  to  reconcile  these  discrepancies.  In  that  case  the  way 
was  fenced  in,  and  it  may  be  well  maintained  that  such  a 
way  is  as  apparent  and  continuous  an  easement  as  a  drain- 
pipe run  over  or  under  the  land  ;  whereas  a  way  having  no 
visible  boundaries  may  not  be. 

If  this  distinction  is  just,  the  present  case  comes  clearly 
within  the  general  rule,  because,  as  I  have  already  stated, 
the  way  was  bounded  and  marked  by  permanent  enclosure, 
obvious  to  the  most  casual  inspection. 

But  in  what  manner  was  this  easement  created,  if  at  all  ? 
Evidently  by  an  act  in  pais,  which  consisted  of  such  a  loca- 
tion of  the  fences  as  to  give  the  appearance  of  a  permanent 
easement.  It  is  conceded  that  if  the  fence  had  been  restored 
to  its  original  location  before  the  sale,  there  would  have 
been  no  easement  in  this  alley.  In  this  respect,  this  case 
resembles  Coppy's  case,  cited  from  the  year  books  by  Gail 
and  Whatley,  in  their  work  on  Easements.  That  was  an 
action  for  stopping  a  gutter  running  from  the  building  of 
the  plaintiff  over  the  adjoining  building  of  the  defendant, 
both  buildings  having  first  been  owned  by  the  same  person, 
afterwards  sold,  one  to  the  plaintiff,  and  the  other  to  the 
defendant.  The  easement  claimed  was  allowed  ;  but  it  was 
conceded  that  if  the  owner  of  both  tenements,  before  selling 
either,  had  destroyed  the  gutter,  and  then  sold,  the  gutter 
could  not  have  been  restored.  And  it  would  have  made  no 
difference  in  this  case  if,  after  closing  the  fence  and  then 
selling,  the  grantor  had  opened  it  again  after  sale  under  a 
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license  to  use  the  alley.  Can  it  make  any  difterence  if, 
instead  of  actually  moving  the  fence  and  closing  up  the 
entrance  to  the  alley,  the  grantor  informed  the  purchaser 
that  he  intended  to  close  up  the  alley,  but  would  allow  him 
its  temporary  use?  Is  not  such  a  declaration  itself  an  act 
in  pais  equally  opemtive  to  detach  the  apparent  easement 
from  the  grant,  with  the  actual  removal  of  the  fence  ?  We 
think  it  is.  There  would  be  plainly  no  estoppel  in  such  a 
case,  but  the  grantee  is  enlightened  as  to  the  purposes  of 
the  grantor,  and  an  appearance  which  might  otherwise  have 
misled  him  is,  by  parol  explained  away,  so  that  it  is  no 
longer  a  delusive  appearance  ;  and  as  the  purchaser  is  com- 
pelled to  prove  by  parol  the  existence  of  this  appearance,  so 
the  defendant  may  show  by  parol  that  the  appearance  was 
explained  away  at  the  time  of  sale. 

We  think,  then,  that  the  easement  claimed  did  not  pass 
by  the  grant  to  Huyck.  If  so,  no  subsequent  circumstances 
in  the  case  could  have  entitled  his  grantee  to  it.  If  an 
estoppel  did  exist  in  behalf  of  Huyck,  his  grantee,  as  privy 
in  estate,  could  have  availed  himself  of  it.  But  as  no  es- 
toppel existed,  none  could  arise  in  behalf  of  Mr.  McPherson. 
The  license  to  Huyck  which  was  all  that  he  had,  was  es- 
sentially a  personal  privilege,  and  not  assignable  ;  and  would 
not  pass  by  a  conveyance  of  the  land  in  connection  with 
which  it  was  used,  and  it  was  revocable  at  pleasure.  This 
is  the  law,  irrespectively  of  any  knowledge  or  notice,  on  the 
part  of  Mr.  McPherson. 

But  we  are  satisfied  besides,  that  he  had  knowledge  sufii- 
cient  to  put  him  on  inquiry,  and  affect  him  with  notice  of 
the  real  facts.  As  far,  therefore,  as  relates  to  the  right  of 
way  through  this  alley,  we  are  of  opinion  that  the  court 
properly  denied  the  relief. 

The  right  to  the  underground  drainage  stands  upon  a 
different  footing.  The  principal  cases  under  this  head  relate 
to  easements  of  that  kind.  Coppy's  case  as  already  stated, 
was  that  of  a  gutter  draining  one  tenement  through  another. 
Another  leading  case  is  that  of  Nicholas  vs.  Chamberlain, 
Cro.  James,  121,  in  which  it  was  held,  upon  demurrer,  that 
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"  if  one  erect  a  house  and  build  a  conduit  thereto  in  another 
part  of  his  land,  and  convey  away  by  pipes  to  the  house,  and 
afterwards  sell  the  house  with  the  appurtenances  accepting 
the  land,  or  sell  the  land  to  another,  reservin,^  to  himself  the 
house,  the  conduit  and  pipes  pass  with  the  house,  because  it 
is  necessarily  and  quasi  appendant  thereto." 

But  the  most  important  case  is  that  of  Pyer  vs.  Carter, 
which  was  decided  in  1857,  in  the  Exchequer  Chamber,  and 
afterwards  affirmed  in  the  House  of  Lords,  reported  in  let 
H.  &  Norm.,  916. 

*'  The  owner  of  one  house  converted  it  into  two.  The 
one  was  conveyed  to  the  defendant  and  afterwards  the  other 
to  the  plaintift'.  At  the  time  of  the  conveyance,  a  drain 
ran  under  the  plaintiff's  house  and  then  under  the  defend- 
ant's house  to  a  common  sewer.  The  plaintiff's  house  was 
drained  through  this  drain,  but  he  might  have  made  a  new 
one  at  a  small  expense.  The  court  held  that,  under  these 
circumstances,  the  plaintiff  had  an  easement  or  drain 
through  the  defendant's  premises  by  an  implied  grant,  and 
that  the  defendant  was  liable  for  stopping  it.'* 

This  case  is  a  leading  authority  in  England,  and  seems  to 
be  recognized  by  the  weight  of  authority  in  this  country. 

The  easement  by  drain-pipes  was  an  apparent  and  con- 
tinuous one,  and  falls  clearly  within  the  rule  we  have  spoken 
of.  The  purchaser  had  the  more  reason  for  expecting  it  to 
continue  in  the  fact  that  house  No.  225  drained  through 
pipes  under  the  same  alley,  and  no  disturbance  of  the  pipes 
from  No.  228,  by  excavation  or  structures,  could  be  made 
vdthout  destroying  both.  The  difference  in  the  facts  be- 
tween the  drainage  easement  and  the  right  of  way  is,  that 
no  notice  was  given  by  Acker  of  any  intention  to  disturb 
the  former.  His  conversation  related  entirely  to  the  alley, 
which  was  a  superficial  right  of  way,  and  no  allusion  was 
made  to  the  underground  drainage,  and  nothing  done  to  un- 
deceive the  purchaser  as  to  his  continued  enjoyment  of  that 
easement. 

The  bill  alleges  and  charges  the  defendant  with  intending 
to  sink  the  foundations  of  the  walls  of  his  house  into  the 
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earth,  so  03  to  cut  through  and  stop  these  drains.  While 
the"  defendant  denies  that  his  intended  improvements  will 
have  that  effect,  he  asserts  the  right,  substantially,  to  make 
such  improvements  as  his  interest  may  require.  As  the 
right  thus  asserted  might  be  exercised  too  speedily  to  allow 
an  injunction,  we  are  not  disposed  to  find  fault  with  the 
decree  below  which  settled  the  question  in  advance  and  pre- 
vents further  litigation. 

We  do  not  feel  called  upon  however  to  decide  anything 
as  to  the  right  of  the  owner  of  house  No.  228,  to  enter  on 
the  other  premises  to  repair  the  drain.  We  affirm  the  de- 
cree as  to  the  right  of  way  through  the  alley,  and  so  much 
of  it  as  enjoins  disturbance  of  drain-pipes  under  the  alley 
connected  with  complainant's  house,  and  interference  with 
complainant's  use  of  the  same. 
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United  States,  ex  rel.  James  S.  Edwards  et  al. 

vs. 
John  C.  McKelden,  John  Van  Riswick  bt  al. 

Decided  October  6. 1879. 

1.  Where  the  act  iocorporating  a  company  prescrlhes  annual  meetings 
for  the  election  of  mana^cers,  and  declares  ^*of  said  meeting  notice 
shall  he  given  in  two  newspapers  puhlished  in  the  city  of  Washington, 
at  least  two  weeks  previous  thereto,''  it  was  Held  that  this  provision  for 
notice  was  mandatory,  and  that  where  the  notice  of  the  annual  meet- 
ing was  puhlished  for  only  two  days,  such  meeting  had  no  legal 
capacity  to  enter  upon  an  election  of  managers ;  and  that  subsequent 
meetings  held  upon  adjournment  from  the  original  meeting,  could  not 
acquire  capacity  by  those  adjournments. 

Hdd^  further,  that  a  by-law  of  the  company,  designating  a  time  but  not 
a  place  for  holdinc:  the  annual  election,  does  not  dispense  with  the 
public  notice  required  by  the  charter,  or  render  that  provision  of  the 
charter  merely  directory. 

2.  Where  a  board  of  managers  of  an  incorporated  company  held  their 
offices  as  a  several  interest,  it  would  seem  to  be  a  safe  rule  that  they 
should  not  be  joined  in  a  common  law  proceeding  by  mandamus,  but 
the  present  case  not  disposed  of  on  that  technical  ground. 

3.  Upon  a  motion  to  quash  an  alternative  writ  of  mandamus,  the  petition 
on  which  it  was  allowed  may  be  considered,  if  it  is  referred  to  in  such 
writ  by  the  words,  "  as  by  their  complaint  hath  been  stated  to  the 
court  here."  ^ 

statement  of  the  case. 

Motion  in  General  Term  to  quash  an  alternative  writ  of 
mandamus  at  common  law. 

The  writ  was  founded  upon  a  petition  of  the  relators 
averring  that  they  had  been  duly  elected  at  an  annual 
meeting  of  the  Mutual  Fire  Insurance  Company  of  the 
District  of  Columbia,  into  the  place  and  oflBce  of  man- 
agers of  said  corporation,  for  the  year  1879,  and  that 
they  have  been  unjustly  excluded  thei*efrom  by  the  respon- 
dents ;  that  the  I'espondents  and  one  Samuel  Norment  and 
one  William  King  had  been,  during  the  year  1878,  the 
acting  board  of  managers  of  said  company  ;  that  as  such 
managers  the  respondents  had  caused  a  notice  to  be  published 
in  the  Evening  Star,  a  newspaper  published  in  the  citj'^  of 
Washington,  on  the  10th  of  January,  1879,  that  an  annual 
meeting  would  be  held  on  the  20th  of  the  same  month. 
That  said  meeting  was  several  times  adjourned,  and  finally 
the  relators  were  elected  such  board  of  managers. 

The  sixth  section  of  the  charter  provides  for  the  annual 
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election,  by  policy  holders,  of  seven  managers,  who  shall  con- 
trol the  affairs  of  the  company  until  their  successors  are 
chosen.  Votes  are  proportioned  to  the  number  of  risks,  each 
of  the  latter  entitling  its  holder  to  one  of  the  former.  The 
twelfth  section  prescribes  "  that  of  said  (annual)  meetings 
notice  shall  be  given  in  two  newspapers  published  in  the  city 
of  Washington,  a<  least  two  weeks  previous  thereto."  The 
third  Monday  of  January  in  each  year  is  designated,  in  the 
first  article  of  the  by-laws,  as  the  time  for  holding  the  annual 
election,  and  it  is  elsewhere  provided  that  such  election  shall 
be  held  between  the  hours  of  9  a.  m.  and  6  p.  m.,  but  no 
place  of  meeting  is  mentioned.  The  relators  claim  that  they 
are  entitled  to  the  place  and  office  to  which  they  have  been 
elected,  notwithstanding  that  the  notice  of  the  annual 
meeting  was  published  only  ten  days  previous  thereto,  instead 
of  two  weeks.  This  is  the  point  upon  which  the  decision 
mainly  turns,  and  the  facts  in  relation  thereto  are  sufficiently 
set  forth  in  the  opinion. 

R.  T.  Merrick  and  M.  F.  Morris  for  relators : 

Want  of  legal  notice  to  electors  or  corporators  would  cer- 
tainly be  good  ground  against  the  validity  of  a  corporate 
election.  But  we  maintain  that  there  was  ample  legal  notice 
in  this  case.  The  act  of  incorporation,  section  6,  provides 
that  the  board  of  managers  shall  be  elected  at  the  annual 
meetings.  The  by-laws  of  the  company,  enacted  in  accord- 
ance with  the  charter,  and  having  by  virtue  of  it  the  force 
of  law  to  all  the  corporators  of  the  company,  provide,  in  their 
article  I,  that  the  annual  meetings  shall  be  held  on  the  third 
Monday  of  January.  Now,  this  alone  is  ample  notice  to  all 
the  members  of  the  corporation.  For  all  corporations  and 
all  corporators  are  presumed  to  have  notice  of  the  days 
appointed  by  the  charter,  statute,  usage,  or  by-laws  for  the 
transaction  of  particular  business.  Angell  &  Ames  on  Cor- 
porations, sec.  275  I  Dillon  on  Municipal  Corporations,  sees. 
200,  201,  202,  and  notes. 

Having  had  such  general  notice,  the  corporators  are  bound 
by  it.    But  it  is  objected  that  section  12  of  the  act  of  incor- 
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poration  provides  that  the  board  of  naanagers  shall  give  two 
weeks  notice  of  the  annual  meetings  by  advertisement  in  the 
newspapers  ;  and  this  they  did  not  do,  and  had  not  done  for 
many  years.  The  respondents,  of  whom  all  but  one  were  in 
that  board  of  managers,  now  plead  their  own  default  as  a 
justification  for  further  delinquency.  Section  12  of  the  act 
of  incorporation  is,  in  respect  to  the  matter  of  notice,  merely 
directorj^  and  not  mandatory  ;  and  it  has  been  frequently, 
and  with  remarkable  uniformity,  decided,  that  failure  to 
comply  with  such  directory  provisions  will  not  vitiate  an 
election.  Sedgwick.on  Statutory  Law,  pp.  368-383  ;  Cooley's 
Constitutional  Limitations,  pp.  74-78  ;  French  vs.  Edwards, 
13  Wallace,  506;  Warner  vs.  Mower,  11  Vermont,  385; 
People  vs.  Runke,  9  Johnson,  147  ;  People  vs.  Peck,  11 
Wendell,  604  ;  People  rs.  jOampbell,  2  California,  135  ;  Jacob 
vs.  Murray,  15  Cal.,  221  ;  Rex  vs.  Poole,  7  Modern  R.,  195  ; 
Hughes  vs.  Parker,  19  N.  H.,  181  ;  Williams  vs.  School  Dis- 
trict, 21  Pick.,  75  ;  Angell  &  Ames  on  Corporations,  sec.  125. 

Special  notice  is  required  for  special  meetings,  but  not  for 
general  meetings,  for  which  general  provision  is  made  in  the 
charter  or  by-laws.  Courts  of  law  proceed  upon  the  general 
principle  that  statutory  provisions  are  to  be  regarded  as 
directory,  and  not  as  mandatory,  whenever  such  construction 
is  required  by  the  purposes  of  justice.  Railway  Co.  vs. 
McCarthy,  6  Otto,  258  ;  French  vs.  Edwards,  13  Wallace, 
506  ;  Whitney  Arms  Co.  vs.  Barlow,  63  N.  Y.,  62  ;  Cooley's 
Constitutional  Limitations,  p.  74-84,  and  notes. 

The  motion  to  quash  seems  to  assign  as  an  illegality  the 
fact  that  the  election  was  held  at  an  adjourned  meeting. 
But  it  is  well  settled  law  that  an  adjourned  meeting  is  only 
a  continuation  of  the  original  meeting.  Dillon  on  Municipal 
Corporations,  sec.  207,  and  notes. 

W.  D.  Davidgb  and  T.  A.  Lambert  for  respondents  : 

The  notice  actually  given,  as  set  forth  in  the  petition,  ran 
from  the  10th  to  the  20th  of  January,  and  the  meeting  was 
attended  by  a  fractional  part  only  of  the  whole  number  of 
the  policy  holders.    If  it  were  possible,  therefore,  to  predicate 
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of  a  full  attendance,  by  all  the  members  of  the  company 
acquiescing  in  a  meeting  irregularly  called,  the  ground  for 
such  predicate  is  obviously  wanting  in  this  case.  The  words 
of  the  charter  are,  '*  shall  be  given  *  *  at  least  two  weeks 
previous  ihereioy  This  is  equivalent  to  "no<  i!es5  than,"  and 
is  not  a  mere  direction  as  to  the  method  of  performing  a 
duty,  but  a  limitation  on  the  power  of  the  officer  performing 
it.  It  is  not  easy  to  conceive  how  language  more  restrictive 
or  peremptory  could  have  been  employed.  In  the  contem- 
plation of  those  who  framed  this  charter,  due  and  eflFectual 
notice  was  evidently  of  the  very  essence  of  the  annual 
meeting — jurisdiction,  so  to.  speak,  depended  upon  it. 
Hence  the  care  with  which  they  provided  for  the  advertise- 
ment, the  minimum  duration  of  which  should  not  be  less  than 
two  weeks.  It  was  likewise  to  appear  in  two  newspapers. 
Potter's  Dwarris  St.,  224. 

A  corporation  may  correctly  be  said  to  be  precisely  what 
the  incorporating  act  has  made  it,  to  derive  all  its  powers 
from  that  act,  and  to  be  capable  of  exerting  its  faculties  only 
in  the  manner  which  that  act  authorizes.  Head  vs.  Ins.  Co., 
2  Cr.,  167.  And  if  the  charter  requires  a  special  notice,  it 
cannot  be  dispensed  with  even  by  unanimous  consent.  Rex 
V8,  Theodoric,  8  East.,  643  ;  Angell  &  Ames  Corp.,  §  495  ; 
Potter  Law  of  Corp.,  §  343  ;  4  N.  J.,  653. 

Admitting  that  the  petitioners  were  duly  elected,  if 
process  of  induction  be  requisite,  it  must  be  to  the  corpora- 
tion that  the  writ  should  be  directed,  and  not  to  the  respond- 
ents, who  having,  by  virtue  of  that  election,  become  fundi 
officiis,  are  possessed  of  no  authority  to  induct.  See 
U.  S.  vs.  Columbia  Ins.  Co.,  2  Cr.  C.  C,  266  ;  also  note  to 
form  in  Harris'  Entries,  705.  The  writ,  however,  does  not 
so  much  as  describe  the  official  capacity  in  which  the 
respondents  are  called  upon  to  act,  and,  inasmuch  as  we  have 
seen  that  it  cannot  be  aided  by  the  petition  in  this  or  any 
other  particular,  there  would  seem  to  be  no  other  alternative 
but  to  quash  it  for  inutility.  If,  as  would  appear  from 
inspection  of  the  writ,  the  respondents  are  no  other  than 
mere  private  individuals,  they  cannot  be  made^  by  mandamus, 
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to  deliver  up  property  in  their  possession,  if  any,  since  other 
legal  remedies  for  this  purpose  are  undoubtedly  open  to 
petitioners.    Regina  1:5.  Hopkins,  1  A.  &  E.,  n.  5.,  161. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

An  alternative  writ  of  mandamus,  returnable  in  this  court 
in  general  term,  has  been  granted  upon  the  petition  of 
James  S.  Edwards  and  five  other  persons.  The  petition  sets 
forth  that  the  relators  and  the  respondents  are  policy  holders 
and  members  of  "The  Mutual  Fire  Insurance  Company  of 
the  District  of  Columbia,"  a  corporation  established  in  this 
District  under  an  act  of  Congress  approved  January  10, 
1855  ;  that  under  its  charter  and  by-laws,  both  of  which  are 
made  part  of  this  petition,  the  annual  meetings  of  the  com- 
pany are  assigned  to  be  held  on  the  third  Mondaj'  in  January 
in  each  year,  and  that  the  election  of  its  board  of  managers  is 
required  to  be  held  at  such  annual  meetings  ;  that  at  and 
before  the  third  Monday  of  January,  1879,  which  was  the 
20th  day  of  that  month,  the  respondants,  with  two  others 
who  are  not  made  parties  to  the  writ,  constituted  the  board 
of  managers ;  that  on  the  10th  day  of  January,  1879,  the 
said  board  of  managers  caused  a  notice  to  be  published  in 
the  Evening  Star  newspaper,  published  in  the  city  of  Wash- 
ington, to  the  effect  that  the  annual  meeting  would  be  held 
on  the  20th  day  of  the  same  month  ;  that,  for  certain 
reasons  set  forth,  no  election  for  a  new  board  of  managers 
was  attempted  on  the  hist-named  day,  and  the  annual  meet- 
ing was  adjourned  to  the  17th  day  of  February,  1879,  when 
it  was  reconvened  in  adjourned  session  ;  that,  on  so  recon- 
vening, the  meeting  amended  the  by-laws  so  as  to  provide 
that  on  the  day  of  election  the  polls  should  be  kept  open 
from  9  o'clock  in  the  morning  to  9  o'clock  in  the  evening, 
and  thereupon  adjourned  to  the  24th  day  of  February,  1879  ; 
that,  being  duly  reconvened  on  the  last-mentioned  day,  the 
meeting  proceeded,  in  accordance  with  the  amendment  of 
the  by-laws  as  to  the  hours  for  voting,  to  vote  for  a  board 
of  managers  for  the  ensuing  year,  all  of  the  respondents 
participating  in  and  voting  at  said  election  ;  that  three  of 
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the  relators,  Edwards,  Deariug  and  Cochran,  with  Samuel 
Norment,  who  is  not  made  a  party  to  this  proceeding,  re- 
ceived respectively  a  majority  of  all  the  votes  cast ;  where- 
upon the  meeting  was  adjourned  to  March  3, 1879,  and  was 
then  again  adjourned  to  the  6th  of  the  same  month,  and 
that  on  the  last-mentioned  day,  the  relators,  Schneider, 
Polkinhorn  and  Ciagett,  received  respectively  a  majority  of 
all  the  votes  cast.  The  petition  further  sets  forth  that  the 
said  elections  were  conducted  fairly  and  in  accordance  with 
a  list  of  policy  holders  furnished  by  the  respondents  ;  that 
the  relators — ^Norment  declining  to  act  with  them — organ- 
ized themselves  as  a  board  of  managers,  and  demanded 
of  the  respondent  possession  of  the  office  and  effects  of 
the  company,  and  that  the  relators  should  be  installed 
in  office  as  the  board  of  managera ;  but  that  respond- 
ents refused  to  comply  with  these  demands,  and  still 
continue  to  retain  possession  of  said  office  and  effects,  and 
to  act  as  the  board  of  managers,  alleging  that  the  relators 
were  not  elected  as  their  successors,  for  the  reason  that 
notice  of  the  annual  meeting  had  not  been  given  as  required 
by  the  act  of  incorporation. 

The  alternative  writ,  which  issued  simultaneously  with 
the  filing  of  this  petition,  is  addressed  to  the  respondents 
without  any  addition  or  description  of  their  official  character, 
while  it  commands  them  to  do  an  act  which  they  can  do 
only  in  an  official  capacity  ;  and  the  petition  states  that 
they  had  been  duly  elected  into  the  place  and  office  of 
managers  of  the  Mutual  Fire  Insurance  Company,  without 
stating  when  or  for  what  year.  It  concludes,  however,  with 
the  words  '^  as  by  their  complaint  hath  been  stated  to  the 
court  here." 

The  respondents  now  move  to  quash  the  writ,  for  reasons 
assigned.  These  objections  are  substantially,  that  these  re- 
lators cannot  join  in  one  writ,  even  if  their  titles  be  clear  ; 
that  they  cannot  be  induced  by  the  writ  of  mandamus  into 
an  office  which  is  occupied  under  color  or  title,  and,  finally, 
that  the  writ  fails  to  show  that  they  have  any  title  to  the 
office   in    question,  while  the  petition  shows  affirmatively 
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that  their  title  is  in  dispute,  and  indeed  that  they  have  no 
title  at  all. 

Oar  attention  has  necessarily  been  directed  first  to  the 
question,  whether  the  relators  have  a  right  to  join  in  one 
writ.  It  would  be  convenient,  perhaps,  if  the  class  of  cases 
in  which  several  prosecutors  may  join  in  proceedings  for 
mandamus  could  be  enlarged,  but  since  this  writ  has  become 
an  action  between  private  parties,  the  rules  applicable  to 
joinder  in  other  common  law  actions  have,  on  the  whole, 
been  consistently  applied  to  it.  In  1730  it  was  held  by  the 
King's  Bench,  in  The  King  and  the  Bailiffs  of  Ipswich,  1 
Barnardistun,  407,  that  two  bailiffs  might  join  in  one  writ 
because  the  office  of  bailiffs  of  that  corporation  was  but  one 
office;  but  the  same  court  held  in  The  King  vs.  The  City  of 
Chester,  5  Madern  Rep.,  11,  that  nine  common  councilmen 
could  not  join  in  one  writ,  for  the  reason  their  offices  were 
several.  It  is  certainly  the  general  rule  that  interests  which 
are  clearly  several  cannot  be  prosecuted  jointly  in  this  com 
mon-law  proceeding  ;  and  it  would  seem  that,  although  the 
officers  of  these  relators  are  similar,  and  although  each  of 
them  may,  for  special  reasons,  feel  deeply  concerned  that  all 
the  others  should  be  admitted  along  with  himself,  his  office 
constitutes  in  contemplation  of  law,  a  several  interest. 
Whatever  emoluments  are  incident  to  the  office  enure  to 
each  separately.  It  would  seem,  therefore,  to  be  a  safe  rule 
that  they  should  not  be  joined. 

It  is  not  deemed  proper,  however,  that  the  present  con- 
troversy should  be  disposed  of  on  this  technical  ground. 
We,  shall,  therefore,  proceed  to  consider  whether  the  relators 
appear  to  have  title  to  the  offices  to  which  they  seek  to  be 
admitted. 

The  motion  to  quash  objects,  not  only  that  the  alternative 
writ  fails  to  show  affirmatively  the  facts  which  make  out  a 
good  title,  but  that  the  petition  which  may  be  referred  to 
at  least  as  an  affidavit^  discloses  facts  which  show  that  they 
have  not  a  good  title.  The  ground  of  the  objection  thus 
disclosed  is,  that  the  meetings  at  which  the  relators  claim 
to  have  been  elected  had  no  legal  capacity  to  enter  upon 
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80ch  elections.     Whether  those  meetings  had  such  capacity 
depends  upon  the  provisions  of  the  act  of  incorporation. 

The  12th  section  of  the  charter  provides  for  an  annual 
meeting  of  the  company,  the  time  and  place  of  which  shall 
be  determined  by  the  managers,  and  for  special  meetings, 
which  shall  be  called  by  the  president  of  the  company  when- 
ever he  is  requested  to  do  so  by  twenty  of  its  members.  It ' 
then  provides  that  the  election  of  managers  shall  be  held  at 
the  annual  meetings,  and  that,  two  weeks  previous  to  the 
annual  meeting,  the  managers  shall  publish  in  a  newspaper 
in  Washington  certain  statements  relating  to  the  business 
of  the  company  ;  and  then  adds  that  ^'  of  mid  meetings  notice 
shall  be  given  in  two  newspapere  published  in  the  city  of 
Washington,  at  least  two  weeks  previous  thereto."  This 
last  clause,  following  the  mention  of  both  the  annual  and 
special  meetings,  and  without  terras  of  discrimination  be- 
tween the  two  cases,  necessarily  applies  to  both.  It  was 
claimed  however,  in  the  argument  on  the  part  of  the  re- 
lators, that,  although  this  provision  for  notice  is  mandatory 
in  reference  to  the  special  meetings,  it  is  only  directory  in 
reference  to  the  annual  meetings.  But  we  conceive  that, 
inasmuch  as  it  applies  In  terms  to  both  kinds  of  meetings, 
it  must  receive  a  uniform  interpretation  in  reference  to 
both,  unless  the  act  of  incorporation  contains  some  other 
provision  whose  operation  indicates  that  it  was  intended  by 
the  legislature  to  be  only  directory  in  reference  to  the  annual 
meetings. 

It  is  claimed  by  the  relators  that  the  first  by-law,  which 
is  authorized  by  the  charter,  is  a  provision  of  this  kind. 
The  argument  is,  that  inasmuch  as  corporators  are  charged 
with  knowledge  of  their  own  by-laws,  and  this  by-law  fixes 
the  time  of  the  annual  meetings,  the  members  of  this  com- 
pany ha<I,  and  were  intended  to  have,  by  that  means,  a  con- 
stant notice  of  their  annual  meetings  ;  and  that,  therefore, 
the  clause  in  question  must  have  intended  the  special  notice 
of  the  same  meetings  to  be  auxiliary  ;  in  other  words,  that 
the  legislature  must  be  understood  to  have  added  this  pro- 
22 
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vision  as  a  direction,  and  not  as  a  condition  upon  which  the 
holding  of  the  meeting  depended. 

If  this  argument'  applies  the  true  test  for  the  purpose  of 
determining  whether  the  provision  for  special  notice  is  dir- 
ectory, that  test  is  fatal  in  the  present  case.  Had  the  act 
of  incorporation  contemplated  that  information  of  all  the 
necessary  facts  should  be  given  by  the  b3'-laws,  it  might 
have  been  said  that  the  provision  that  it  should  be  given 
also  by  publication  for  a  certain  time  in  the  newspapers  was 
only  directory.  But  we  conceive  that  the  charter  did  not 
contemplate  that  all  of  the  facts  which  are  to  be  stated  in 
the  special  notice  should  be  contained  in  the  by-laws.  It 
could  not  have  been  intended  that  the  place  of  meeting 
should  be  made  the  subject  of  a  by-law  ;  for  the  by-laws 
could  only  be  amended  by  a  slow  process,  and  the  place  of 
meeting  was,  in  its  nature,  a  matter  of  changing  con- 
venience, to  be  determined  on  according  to  exigencies  which 
would  not  permit  a  reference  to  the  corporators.  It  was 
not  contemplated,  then,  that  the  same  information  which 
the  special  notice  should  contain,  was  to  be  given  by  the 
very  law  of  the  corporation.  It  follows  that  the  legislature 
relied  wholly,  therefore,  upon  the  special  notice,  as  the 
necessary  means  of  informing  the  corporators,  and  that  a 
provision  which  requires  the  use  of  this  means  is  mandatory. 
It  may  be  added  that  as  a  matter  of  fact,  the  by-laws  of 
this  company  do  not  prescribe  the  place  as  well  as  the  time 
of  the  annual  meeting,  and  do  not  pretend,  therefore,  to 
serve  the  purpose  of  the  special  notice,  by  giving  notice  of 
all  the  facts  which  should  be  stated  in  the  latter. 

"We  hold,  then,  that  the  publication  of  the  special  notice 
in  two  newspapers  for  a  period  of  two  weeks  is  a  condition 
upon  which  the  validity  of  the  annual  meetings  of  this  cor- 
poration depends.  It  appears  that  notice  of  meeting  of 
January  20,  1879,  was  published  for  only  ten  days.  That 
meeting,  therefore,  had  no  legal  capacity  to  enter  upon  an 
election  of  managers,  and  the  subsequent  meetings,  held 
upon  adjournments  from  the  original  meeting,  could  not 
acquire  capacity  bj'  those  adjournments.    If  the  corporators 
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did  not  have  proper  notice  of  the  original  meeting,  they 
did  not  have  proper  notice  of  its  continuations.  It  appears, 
then,  that  the  relators  have  no  title  to  the  offices  which 
they  seek  by  this  writ,  and  the  writ  most  be  quashed. 


Wm.  N.  Roach  and  Jennie  W.  Holtzman 

vs. 

John  Van  Riswick. 

Equity.     No.  5,947. 

Decided  NoTember  18, 1870. 

Congress  has  no  power  under  the  Constitution  of  the  United  States  to 
delegate  general  legislative  authority  to  the  local  governuient  of  the 
District  of  Columbia ;  hence,  as  the  act  of  the  late  legislative  assembly 
said  District,  making  Judgments  obtained  in  this  court  liens  on  equit- 
able interest  on  real  estate,  was  an  act  of  general  legislation,  it  is 
inoperative  and  void. 

The  Case  is  stated  in  the  opinion. 

BiRNEY  &  Birney  for  complainants 

T.  A.  Lambert  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

In  February,  1870,  Castleman,  the  owner  in  fee  of  a  part 
of  lot  10,  in  square  489,  in  Washington,  conveyed  it  to  S.  L. 
Phillips,  in  trust,  to  secure  a  debt  of  $5,000  due  to  the 
Mutual  Life  Lisunmca  Company. 

While  Castleman  owned  the  equity  of  redemption,  Holtz- 
man, one  of  the  complainants,  recovered  a  decree  against 
him  for  about  $5,000,  and  Roach,  the  other  complainant, 
recovered  a  judgment  against  him  for  about  $900,  and  on 
both,  these  writs  of  Ji.fa.  were  issued,  which  were  returned 
nulla  bona.  While  the  decree  and  judgment  were  in  full 
force,  but  before  any  proceedings  were  commenced  in  equity 
to  enforce  them  against  the  equity  of  redemption,  Castleman 
sold  and  conveyed  his  equity  of  redemption  to  Van  Riswick. 
Shortly  after,  this  bill  was  filed  by  Roach  and  Holtzman,  to 
subject  the  equity  of  redemption  in  Van  Riswick's  hands  to 
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sale,  for  the  satisfaction  of  this  judgment  and  decree,  and 
the  court  below  decreed  a  sale  accordingly ;  from  which 
decree  Van  Riswick  appealed. 

The  decree  passed  at  special  term  was  based  upon  an  act 
of  the  legislative  assembly  of  the  District  of  Columbia,  of 
August  2, 1871,  entitled,  "An  act  to  make  judgments  a  lien 
on  equitable  interests."  It  enacts, "  that  all  judgments  that 
have  been,  or  hereafter  may  be,  enterered  by  the  Supreme 
Court  of  the  District  of  Columbia  against  any  person  or 
persons  *,  *  *  be,  and  the  same  are  hereby  made  and 
declared  to  be,  a  lien  on  equitable  interests  of  such  person  or 
pereons  *  *  *  in  and  to  any  real  estate  within  the  Dis- 
trict of  Columbia,  from  and  afte?  the  date  of  this  act : 
Provided^  that  such  lieu  shall  only  be  enforced  by  a  pro- 
ceeding in  equity,"  &c.,  &c. 

On  the  part  of  the  defendant,  Van  Riswick,  it  is  con- 
tended that  the  District  legislature  had  no  authority,  and 
that  it  was  not  competent  even  for  Congress  to  authorize  it 
to  enact  a  law  of  this  description. 

There  has  been  an  instinctive  reluctance  on  the  part  of 
bench  and  bar,  to  recognize  the  legislation  of  the  late  gov- 
ernment  of  the  District  as  valid,  so  far  as  it  transcended 
the  limits  of  strictly  municipal  action.  This  sentiment  has 
hardly  shaped  itself  into  a  definite  opinion  or  formulated 
the  reasons  for  its  existence.  It  has  sometimes  sought  its 
excuse  in  the  want  of  positive  confirmation  by  Congress  of 
the  legislation  in  question.  This,  however,  is  a  very  unsat- 
isfactory foundation  for  it.  The  organic  act,  as  it  is  called, 
I.  e.,  the  act  of  February  21,  1871,  which  establishes  the 
District  government,  nowhere  contains  an  intimation  that 
the  acts  of  the  new  government  are  to  be  inoperative  until 
or  unless  confirmed  by  Congress ;  but,  on  the  contrary,  by 
the  strongest  implication,  excludes  such  idea.  The  50th 
section  declares  that  all  acts  of  the  legislative  assembly 
shall  at  all  times  be  subject  to  repeal  or  modification  by  the 
Congress  of  the  United  States.  Until  repealed  or  modified, 
the  clear  implication  is  that  they  are  to  operate,  propria 
vigore.    If  Congress  had  first  to  approve,  it  is  obvious  that 
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its  judgment  as  to  the  rightfulness  or  expedience  of  measiires 
submitted  to  them  would  be  exercised  then,  and  it  was 
unnecessary  to  reserve  it  expressly,  or  the  occasion  when 
legislation  once  in  force,  is  to  be  reviewed  in  order  to 
modify  or  annul  it.  It  is  plain  to  us  that  as  far  as  Congress 
could  confer  the  power  of  original  and  independent  legisla- 
tion, needing  no  coniirmation,  but  complete  and  operative 
in  itself,  it  has  done  so  by  the  act  in  question.  The  unwil- 
lingness so  generally  felt  to  give  effect  to  this  legislation 
grows  partly  out  of  a  lurking  doubt  which  existed  from  the 
beginning  and  has  never  been  dispelled,  as  to  the  constitu- 
tional power  of  Congress  to  create  such  an  anomalous  entity 
as  the  late  District  ggvernment,  and  to  invest  it  with  the 
powers  which  the  act  of  1871  purports  to  convey. 

It  was  maintained  in  argument,  that  the  true  construction 
of  the  organic  act  of  1871  does  not  require  us  to  believe  that 
Congress  intended  Hb  confer  on  the  District  government  any 
other  legislative  powers  than  are  appropriate  to  a  munici- 
pality, and  that  general  expressions  in  this  direction  are  to 
be  qualified  by  the  language  constituting  the  District  a  cor- 
poration for  municipal  purposes. 

We  cannot  doubt,  however,  that  Congress  intended  to 
confer  on  the  District  government  the  fullest  legislative 
power  with  certain  express  restrictions.  Their  power  is 
declared  to  extend  to  all  rightful  subjects  of  legislation 
consistent  with  the  Constitution  and  the  provisions  of  the 
organic  act,  and  subject  to  the  restrictions  and  limitations 
imposed  upon  the  States  by  the  10th  section  of  the  first 
article  of  the  Constitution.  These  restrictions  upon  the 
States  are  restrictions  upon  a  plenary  legislative  authority, 
and  have  no  meaning  as  applied  to  a  mere  municipal  body. 
Besides  that,  if  the  exception  proves  the  rule,  the  express 
prohibition  against  the  passage  of  certain  classes  of  special 
laws  which  belong  to  the  general  legislative  authority  of  a 
State,  is  a  proof  that,  but  for  such  prohibitions  and  subject 
thereto,  such  general  legislative  authority  was  intended  to 
be  conferred.  The  express  powers  to  create  corporations, 
to  regulate  the  practice  of  courts,  &c.,  are  also  such  as 
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appertain  only  to  a  general  legislative  authority.  And 
if  this  authority  is  rightfully  conferred,  we  shall  have  to 
uphold  all  the  legislation  of  the  late  District  government, 
however  foreign  it  raay  be,  to  the  limited  purposes  of 
a  municipality  ;  such  as  their  act  of  August  23,  1871, 
revolutionizing  the  whole  law  of  conveyancing  in  the  Dis- 
trict, establishing  a  new  rule  of  limitations  for  actions  of 
ejectment,  and  changing  the  titles  to  real  estate  ;  their  law 
of  August  16, 1871,  giving  power  to  justices  of  the  peace  to 
issue  attachments  and  replevins,  their  law  of  August  3, 
1871,  creating  an  exemption  of  part  of  the  personal  estate 
of  decedents  ;  their  law  of  June  25,  1878,  aathoriziug  this 
court  to  take  a  drunkard's  estate  out  .of  his  hands  and  put 
him  in  the  hands  of  a  committee,  and  other  similar  acts 
which  have  been,  for  the  most  part  ignored  by  the  profession 
and  the  court,  and  tacitly  assumed  to  be  of  no  force  when 
not  approved  by  Congress. 

We  are  compelled,  therefore,  to  meet  the  direct  question 
whether  Congress  could,  under  the  Constitution  of  the 
United  States,  invest  a  local  government  in  this  District 
with  such  powers. 

Among  the  other  powers  conferred  by  the  Constitution, 
is  the  power  to  *'  exercise  exclusive  legislation  in  all  cases 
whatsoever  over  such  district,  not  exceeding  ten  miles 
square,  as  maj^,  by  cession  of  particular  States,  and  the 
acceptance  of  Congress,  become  the  seat  of  the  Government 
of  the  United  States." 

It  may  be  admitted  that  the  term  "  exclusive "  has 
reference  to  the  States,  and  simply  imports  their  exclusion 
from  legislative  control  of  the  District,  and  does  not  neces- 
sarily exclude  the  idea  of  legislation  by  some  authority 
subordinate  to  that  of  Congress  and  created  by  it.  For 
enlightenment  on  this  latter  subject,  we  must  look  to  those 
general  principles  in  regard  to  the  nature  of  legislative 
power  which  seem  to  be  recognized  by  the  authorities. 

In  this  country,  where  the  principles  of  constitutional  law 
are  better  understood  than  elsewhere,  it  seems  perfectly 
established  that  the  power  conferred  by  a  constitution  on  a 
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legislative  body,  to  make  laws,  canuot  be  delegated  by  that 
body  to  any  other  body  or  authority,  but  is  regarded  as  a 
kind  of  personal  trust  reposed  in  the  legislators,  the  mode  of 
whose  election  is  supposed  to  contain  guaranties  of  their 
judgment,  wisdom  and  patriotism.  And  this  is  carried  so 
far,  that,  according  to  the  weight  of  authority,  even  the 
submission  of  a  law  by  a  legislature  to  a  vote  of  the  people, 
the  source  of  all  authority,  would  be  unconstitutional,  and  a 
law  expressed  to  take  effect  on  its  approval  by  a  vote  of  the 
people  would  be  void. 

The  rule  is  thus  expressed  in  Cooley  on  Constitutional 
Limitations,  p.  116,  where  the  authorities  are  collected,  viz  : 
"One  of  the  settled  maxims  of  constitutional  law  is,  that 
the  power  conferred  upon  the  legislature  to  make  laws  can- 
not be  delegated  by  that  department  to  any  other  body  or 
authority.  Where  the  sovereign  power  of  the  State  located 
the  authority  there  it  must  remain,  and  by  the  constitutional 
agency  alone  the  laws  nmst  be  made,  until  the  Constitution 
itself  is  changed.  The  power  to  whose  judgment,  wisdom 
and  patriotism  this  high  prerogative  has  been  intrusted, 
cannot  relieve  itself  of  the  responsibility  by  choosing  other 
agencies  upon  which  the  power  shall  be  devolved,  nor  can  it 
substitute  the  judgment,  wisdom  or  patriotism  of  any  other 
body  for  those  to  which  alone  the  people  have  seen  fit  to 
confide  this  sovereign  trust." 

-  In  Barto  vs.  Himrod,  8  New  York,  483,  the  question  was, 
whether  a  law  was  valid  which  provided  "  that  the  electors 
shall  determine  by  ballot  at  the  annual  election,  to  be  held 
in  November  next,  whether  this  act  shall  or  not  become  a 
law." 

The  court  said  :  "  The  legislature  has  no  power  to  make  a 
statute  dependent  on  such  a  contingency,  because  it  would 
be  confiding  to  others  that  legislative  discretion  which  they 
are  bound  to  exercise  themselves  and  which  they  cannot 
delegate  or  commit  to  any  other  man  or  men  to  be  exer- 
cised. They  have  no  more  authority  to  refer  such  a  question 
to  the  whole  people  than  to  an  individual." 

There  has  been  no  decision  of  the  Supreme  Court  upon 
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this  question,  but  in  the  case  of  Murray's  Lessee  vs.  Hobo- 
ken  Land  and  Improvement  Co.,  18  How.,  272,  the  opinion 
was  stated  very  clearly  by  the  court,  that  the  judicial  power 
of  the  United  States  could  not  be  confided  to  any  other 
than  the  tribunals  in  which  the  Constitution  has  vested  it  j 
and,  clearly,  the  same  rule  must  apply  to  the  legislative 
power. 

But  this  fundamental  rule,  which  forbids  the  delegation 
of  legislative  power,  is  suoject  to  a  qualification.  It  is 
admitted,  that  even  without  any  express  constitutional 
'  authority,  a  legislature  may  create  municipal  corporations 
with  certain  powers  of  local  government.  According  to  the 
spirit  of  our  institutions,  the  regulation  of  local  concerns  in 
a  town,  is  considered  as  properly  belonging  to  its  inhabitauts, 
and  not  properly  the  subject  of  general  legislation  ;  and  it  is 
hardly  looked  upon  as  a  delegation  of  legislaiivc  authority, 
properly  so-called,  to  confer  this  power  of  regulation  on  local 
boards,  assemblies,  or  other  inferior  officers.  It  is  rather 
the  grant  of  a  power  to  pass  by-laws.  Legislative  authority 
for  corporate  action  is  of  course  necessary,  and  it  is  always 
subject  to  legislative  revision  and  control.  But  municipal 
regulation  of  the  internal  economy  of  a  town,  is  universally 
recognized  as  something  distinct  from  the  exorcise  of  legis- 
lation, which  is  invested  by  the  constitution  of  a  State  in  its 
legislature,  and  cannot  be  delegated.     Cooley  Con.  Lim.,  191« 

Connected  with  this  subject  are  what  have  been  called 
**  local  option  laws." 

It  has  been  held  to  be  no  departure  from  the  general  rule 
of  constitutional  law,  to  submit  to  the  inhabitants  of  a  certain 
locality,  the  very  question  whether  they  shall  be  incorporated 
into  a  municipal  body  or  not,  inasmuch  as  they,  and  not  the 
State  at  large,  are  the  parties  interested  in  that  question. 

Again,  although  there  is  a  diveraity  of  opinion  on  the  sub- 
ject, the  weight  of  authority  seems  to  be  that  laws  relating 
to  the  prohibition  or  licensing  of  the  sale  of  intoxicating 
liquors,  the  licensing  of  places  of  public  amusement,  the 
punishment  of  persons  keeping  gambling  houses,  and  others 
of  like  character,  which  are  only  to  go  into  operation  when 
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approved  by  vote  of  the  inhabitants  of  the  towns  to  which 
they  relate,  are  not  unconstitutional.  The  general  reasoning 
sustaining  them  is  illustrated  by  the  case  of  State  vs.  Noyes, 
10  Foster,  293,  in  which  the  court  say  :  "Assuming  that  the 
legislature  has  the  right  to  confer  the  power  of  local  regula- 
tion upon  cities  and  towns,  that  is,  the  power  to  pass  ordi- 
nances and  by-laws,  in  such  terms  and  with  such  provisions, 
in  the  classes  of  cases  to  which  the  power  extends,  as  they 
may  think  proper,  it  seems  to  us  hardly  possible  seriously  to 
contend  that  the  legislature  may  not  confer  the  power  to 
adopt  within  such  municipality  a  law  drawn  up  and  framed 
by  themselves.  If  they  may  pass  a  law  authorizing  towns  to 
make  ordinances  to  punish  the  keeping  of  billiard  rooms, 
&c.,  they  may  surely  pass  laws  to  punish  the  same  acts,  subject 
to  be  adopted  by  the  town  before  they  can  be  of  force  in  it." 
And  the  author,  Cooley,  says,  in  a  note,  p.  124,  that  "  it 
seems  difficult  to  answer  this  reasoning,  if  it  be  confined  to 
such  laws  as  fall  within  the  proper  province  of  local  govern- 
ment, and  which  are  therefore  usually  referred  to  the  judg- 
ment of  the  municipal  authorities  or  their  constituency." 

In  other  words,  the  reasoning  amounts  to  this,  viz.,  that  if 

the  legislature  may  confer  the  general  power  of  regulation  as 

to  certain  subjects,  on  the  inhabitants  of  any  locality,  which 

-  inclndes  the   power  to  pass  ordinances  or  by-laws,  so  they 

may  also  authorize  such  inhabitants  to  adopt  an  act  of  the 

legislature  relating  to  the  same  objects  as  this  would   be 

virtually  authorizing  them  to  pass  a  special  ordinance  on  a 

subject  proper  for  local  regulation.     And  I  think  it  will  be 

found  that  every  local  option  law,  which  has  been  sustained 

by  the  courts,  has  been  one  of  this  local  character,  which  a 

municipality  itself  might  have  been  authorized  to  pass,  and 

the  courts  which  have  sustained  them  have  been  at  pains  to 

declare  their  adherence  to  the  general  doctrine  which  denies 

the  power  of  delegating  general  legislative  authority.     See 

Hammond  vs.  Haines,  25  Md  ,  541,  and  other  cases  cited  by 

Cooley. 

It  will  at  once  suggest  itself,  that  it  is  difficult  to  draw 
the  line  between  powers  that  are  strictly  municipal,  and 
23 
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may  rightly  be  conferred  on  local  corporations,  and  those 
which  are  properly  legislative  and  cannot  be  delegated. 
But  this  difficulty  does  not  disprove  the  existence  of  such  a 
dividing  line.  A  similar  difficulty  was  experienced  by  the 
Supreme  Court,  in  the  effort  to  reconcile  the  exclusive 
powers  of  Congress  to  regulate  commerce  between  the 
States,  and  the  right  of  taxation  by  the  State,  of  persons 
and  property  within  its  limits,  where  that  taxation  has 
seemed  to  interfere  with  the  free  transportation  of  freight 
and  passengers  from  State  to  State. 

As  that  court  says,  in  Osborne  vs.  Mobile,  16  Wall.,  479 : 
*'  The  difficulty  of  drawing  the  line  between  constitutional 
and  unconstitutional  taxation  by  the  State  was  acknowl- 
edged, and  has  always  been  acknowledged  by  this  court ; 
but  that  there  is  such  a  line  is  clear,  and  the  court  can  best 
discharge  its  duty  by  determining  in  each  case  on  which  side 
the  tax  complained  of  is." 

Notwithstanding  the  difficulty  of  laying  down  general 
rules,  there  are  some  subjects  to  which  we  can,  with  reason- 
ably certainty,  assign  their  proper  place,  as  between  the 
State  and  the  municipality.  Thus,  universal  usage  and 
legislation  recognize  the  preservation  of  public  order,  morals 
and  health,  the  regulation  of  markets  and  places  of  amuse- 
ment, the  inspection  of  provisions,  the  improvement  and 
repair  of  streets,  and,  as  an  incident  to  the  others,  the 
levying  of  general  taxes  and  special  assessments,  as  appro- 
priate powers  of  a  municipality. 

On  the  other  hand,  titles  to  property,  its  transfer  and 
transmission,  the  form  and  effect  of  judicial  proceedings,  the 
formalities  and  effect  of  contracts,  the  law  of  commercial 
papers,  the  whole  subject  of  crimes  and  other  subjects  of 
equally  general  interest,  one  would  naturally  assign"  to  the 
highest  legislative  authority  in  a  State. 

There  might  be  twenty  municipalities  in  one  State.  Each 
might  have  its  own  powers  and  its  own  mode  of  exercising 
them,  as  to  the  subjects  which  I  have  mentioned,  as  proper 
to  be  handled  by  it.  But  it  is  apparent,  that  the  second 
class  of  subjects  that  I  have  mentioned,  should  be  dealt 
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with  by  laws  operating  uniformly  through  a  State.  It  would 
never  do  to  have  different  rules  of  property,  different  laws 
of  contract  generally,  or  of  commercial  paper  in  particular, 
different  legal  proceedings  and  remedies,  and  different 
criminal  codes  in  the  different  municipalities  of  a  State.  It 
is  very  plain  that  the  disposition  of  these  subjects  by  law  is 
the  exercise  of  legislative  power,  and  that,  when  that  is 
constitutionally  vested  in  a  definite  legislative  body,  it 
cannot,  in  the  nature  of  things,  be  delegated  to  another. 
The  power  of  making  laws  derived  directly  from  the  people 
is  legislative  ;  the  power  of  local  regulation  derived  from 
the  legislature  is  municipal,  no  matter  how  limited  or  ex- 
tensive the  locality  embraced  by  it. 

These  conclusions  will  apply  to  the  Congress  of  the  United 
States,  even  if  we  regard  it  as  a  mere  local  legislature,  in  its 
relations  with  the  District  of  Columbia.     When  it  assumed 
jurisdiction  over  the  District,  it  found  two  corporations, 
Alexandria  and  Georgetown,  in  existence,  and  a  few  years 
later  it  created  a  third,  the  city  of  Washington.     Each  one 
of  those  corporations  had  a  charter,  and  all  the  charters 
differed  more  or  less  in  detail,  while  the  general  features  of 
municipal  charters  were  common  to  all.     It  would  have 
been  preposterous  for  Congress  to  have  committed  to  each 
the  power  of  regulating  or  ordaining  legal  proceedings  and 
remedies,  establishing  the  law  of  contracts,  &c.,  within  their 
respective  corporate  limits.    Three  or  four  different  systems 
of  law  would  have  prevailed,  the  creatures  of  municipal 
action  ;  and  great  confusion  and  perhaps  conflict  would  have 
prevailed.    Each  one  of  these  was  essentially  a  municipal 
corporation,  exercising  derivative  powers  of  local  regulation, 
and  if  they  had  been   all  consolidated,  it  is  not  perceived 
that  their  essential  character  would  have   been  changed. 
But   there  are  still   more  important  considerations  in- 
fluencing this  question. 

Congress  is  not  a  local  legislature  in  reference  to  this 
District,  but  it  legislates  for  this  District  in  its  character  as 
a  national  legislature. 

In  the  case  of  Cohen  vs,  Virginia,  6  Wheat.,  264,  this 
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question  was  disposed  of.  Cohen  was  indicted  in  the  Quar- 
terly Sessions  court  for  the  borough  of  Norfolk,  in  Virginia, 
for  selling  lottery  tickets  contrary  to  a  statute  of  that  State, 
the  sessions  court  being  the  highest  court  having  jurisdiction 
of  the  case.  The  defendant  defended  under  the  charter 
of  the  city  of  Washington,  as  an  act  of  Congress,  which 
authorized  the  drawing  of  lotteries,  for  certain  purposes. 
On  his  conviction,  a  writ  of  error  issued  to  the  Sessions 
Court  from  the  Supreme  Court  of  the  United  States. 

It  was  moved  to  dismiss  the  writ  of  error  for  want  of 
jurisdiction  in  the  Supreme  Court. 

The  motion  was  denied,  and  the  cause  then  argued  on  the 
merits. 

On  the  question  of  jurisdiction,  it  was  maintained  that  this 
was  not  a  case  arising  under  a  law  of  the  United  States,  in 
which  an  authority  under  such  a  law  was  called  in  question, 
because  Congress,  in  legislating  for  the  District  of  Colum- 
bia, acts  as  a  local  legislature,  and  not  as  the  Congress  of  the 
United  States. 

Judge  Marshall  said  :  "  In  the  enumeration  of  the 
powers  of  Congress,  which  is  made  in  the  8th  sQption  of  the 
1st  article,  we  find  that  of  exercising  exclusive  legislation 
over  such  District,  A;c.,  Ac.  This  power,  like  all  others  which 
are  specified,  is  conferred  on  Congress  as  the  legislature  of  the 
Union,  for  strip  them  of  that  character  and  they  would  not 
possess  it.  In  no  other  character  can  it  be  exercised.  In 
legislating  for  the  District,  they  necessarily  preserve  the 
character  of  the  legislature  of  the  Union,  for  it  is  in  that 
character  alone  that  the  Constitution  confers  on  them  this 
power  of  exclusive  legislation.  This  proposition  need  not  be 
enforced,"  &c.,  &c. 

It  is  matter  of  history  that  the  legislation  of  Congress 
respecting  the  internal  aliairs  of  the  District  has  in  various 
instances  had  direct  reference  to  the  interests  of  the  people 
of  the  States.  Thus,  non-resident  executors  and  administra- 
tors from  the  States,  by  act  of  1812,  were  allowed  to  sue  and 
recover  claims  in  the  courts  of  the  District.  So,  at  a  later 
date,  it  is  a  matter  of  private  history,  that  the  arrest  for 
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debt,  here,  of  a  visitor  from  a  State,  was  the  occasion  of  the 
abolition  by  Congress  of  imprisonment  for  debt.  Other 
illustrations  might  be  given  showing  that  in  practice,  as 
well  as  theory,  the  legislation  of  Congress,  for  this  District, 
is  the  exercise  of  one  of  the  powers  conferred  on  it,  as  the 
national  legislature. 

If  this  be  so,  then  this  power  is  to  be  viewed  in  the  same 
light  as  the  other  powers  conferred  on  Congress,  viz.,  those 
of  regulating  commerce,  borrowing  money  on  the  credit  of 
the  United  States,  coining  money,  &c.,  Ac. 

Now,  if  we  suppose  Congress  to  have  conferred  on  the 
corporation  of  Washington,  or  any  other  municipal  body 
here,  the  power  to  regulate  commerce  between  the  northern 
and  southern  States,  in  its  transit  through  the  District,  as 
by  levying  tolls  on  transportation  of  persons  and  freight ;  or 
of  establishing  a  mint  and  coining  money,  Ac,  we  would  at 
once  see  how  glaring  an  abdication  and  transfer  of  its  proper 
functions  Congress  would  be  guilty  of.  The  same  might  be 
said  if  Congress  had  authorized  the  corporation  of  Washing- 
ton to  legislate  for  the  District  of  Columbia.  But  according 
to  what  has  been  shown,  it  would  be  none  the  less  such  for 
Congress  to  delegate  to  a  municipality  of  its  own  creation 
the  power  of  general  legislation,  expressly  confided  to  it  by 
the  Constitution  over  this  District,  including,  as  in  this  case, 
the  power  to  regulate  the  practice  of  the  courts  of  the 
United  States  here,  and  to  determine  the  eftect  of  their 
judgments,  and  thus  change  the  common  law  of  titles 
derived  by  us  from  Maryland,  which  could  only  be  changed 
by  an  act  of  legislation  of  the  most  authoritative  character. 

We  are  referred  to  the  laws  establishing  governments  in 
the  territories,  as  an  example  of  the  delegation  of  its  legis- 
lative  authority  by  Congress,  which  has  received  the  sanction 
of  judicial  authority. 

The  clause  in  question  is,  "  that  Congress  shall  have  power 
to  dispose  o/and  make  all  needful  rules  and  regulations  respecting 
the  territory,  or  other  property  belonging  to  the  United  States." 

Now,  the  question,  from  what  source  Congress  derives  the 
power  to  legislate  for  the  territories,  has  been  the  subject  of 
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much  discuseion,  and  cannot  be  said  to  be  authoritatively 
settled.  The  clause  in  question  does  not  contain  the  language 
usually  employed  in  conferring  powers  of  legislation,  but 
apparently  refers  to  mere  property.  The  terms,  "  or  other 
property,"  would  seem  to  imply,  that  the  territory  as  prop' 
erty  is  to  be  the  subject  of  rules  and  regulations  and  dispo- 
sition. 

It  has  been  denied  that  the  power  to  legislate  is  derived 
from  this  clause,  and  it  was  pointedly  contrasted,  by  Chief 
Justice  Taney,  in  the  case  of  Scott  vs.  Sanford,  19  How., 
893,  with  the  language  relating  to  the  District  of  Columbia. 

It  has  been  maintained,  that  no  power  of  legislation  over 
territories  was  granted  in  the  Constitution,  in  terms,  or  was 
intended  to  be  so  granted,  because  the  government  of  the 
existing  territories  was  then  already  provided  for,  by  ordi- 
nances of  the  Congress  of  the  confederation,  and  by  the 
terms  and  conditions  of  the  cessions  of  territory  by  Virginia 
and  the  other  States,  and  the  Constitution  did  not  contem- 
plate or  provide  for  the  acquisition  of  other  territories,  and 
that  the  power  actually  exercised  by  Congress,  of  establish- 
ing territorial  governments,  is  simply  a  consequence  of  the 
power  to  acquire  territory  by  treaty  or  conquest ;  and  again, 
that  the  territorial  governments  are  substantially  the  mere 
exercise  of  the  natural  right  of  self-government,  by  the  new 
political  communities  occupying  the  territories,  permitted 
and  regulated  by  Congress,  which  occupies  more  an  inter- 
national than  a  constitutional  relation  to  them.  On  the 
other  hand,  a  wider  scope  has  been  given  to  the  power  to 
make  rules  and  regulations,  and  the  power  to  establish  ter- 
ritorial governments  has  been  deduced  from  it.  These  ques- 
tions were  merely  suggested,  first,  in  the  case  of  Amer.  Ins. 
Co.  vs.  Carter,  1  Pet.,  511  ;  United  States  vs.  Gratiot,  14 
Pet.,  526,  but  were  debated  at  great  length  in  the  case  of 
Dred  Scott  vs.  Sanford. 

Non  nostrum  est  tarUas  componere  lites,  but  until  it  can  be 
considered  as  settled,  that  the  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory,  or 
other  property  belonging  to  the  United  States,"  is  identical 


Roach  v.  Van  Riswick.  183 

with  the  power  to  exercise  exclusive  legislation  over  such 
District  as  may  become  the  seat  of  government,  the  practice 
of  Congress  in  regard  to  the  territorial  governments  fur- 
nishes us  no  authoritative  guide  in  the  interpretation  of  the 
clause  relating  to  the  District  of  Columbia. 

The  case  of  Clinton  vs.  Engelbrecht,  18  Wall.,  434,  is  sup- 
posed to  give  countenance  to  the  idea  that  the  omission  of 
Congress  to  disapprove  is  equivalent  to  a  legislative  affirm- 
ance of  the  action  of  the  District  legislature. 

In  that  case,  the  only  question  was,  whether  a  jury  ought 
to  have  been  summoned  in  conformity  with  an  act  of  the 
territorial  legislature  of  Utah  territory  or  with  the  acts  of 
Congress  relating  to  the  courts  of  the  United  States.     The 
Supreme  Court  held  the  former,  reversing  the  decision  of 
the  territorial  court.     The  organic  act  establishing  a  terri- 
torial government  for  Utah,  like  those  relating  to  the  other 
territories,  provided  that  '<  all  the  laws  passed  by  the  legisla- 
tive assembly  and  governor  shall  be  submitted  to  the  Con- 
gress of  the  United  States,  and  if  disapproved  shall  be  null 
and  of  no  effects     Of  course,  the  inference  is  that  if  not 
disapproved,  they  shall   be  deemed  valid.      In   answering 
objections  to  the  validity  of  the  territorial  law,  the  court 
say,  in  substance  and  by  way  of  argument,  that  this  la\V 
must  have  been  transmitted  to  Congress  soon  after  it  was 
enacted,  that  it  has  been  on  the  statute  book  for  twelve 
years,  that  a  simple  disapproval  would  have  annulled  it,  and 
as  that  has  not  taken  place,  it  is  to  be  presumed  that  it  was 
impliedly  sanctioned  by  Congress. 

Bat  this  does  not  advance  us  a  step  in  the  present  argu- 
ment. If  Congress  has  a  right  to  create  territorial  govern- 
ments with  power  to  pass  laws  which  shall  operate,  pro^mo 
vigore,  unless  disapproved,  the  omission  of  Congress  to  dis- 
approve would  doubtless  furnish  a  fair  argument  in  favor  of 
a  tacit  approval,  and  that  might  be  sufficiei>t  in  the  case  of 
territorial  laws.  But  we  have  seen  that  the  power  of  Con- 
gress on  this  subject  is  not  derived  from  any  clause  in  the 
Constitution  either  authorising  or  prescribing  the  exercise 
of  legislation,  like  the  clause  relating  to  the  District  of  Col- 
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umbia.  How  the  legislative  power  of  Congress  is  to  be 
exercised  is  distinctly  set  forth  in  the  Constitution.  It  can 
only  be  by  bills  passed  through  both  houses  of  Congress  and 
approved  by  the  President,  or  passed  a  second  time  in  spite 
of  his  disapproval,  or  becoming  operative  through  his  failure 
to  approve  or  disapprove  within  a  certain  time.  Unless 
Congress  can  abdicate  and  delegate  its  power  and  duty  of 
legislation  to  a  subordinate  agent,  there  is  no  such  thing 
known  to  the  Constitution  as  legislation  by  silent  acquies- 
cence in  the  acts  of  snch  agent.  And  thus  we  are  brought 
back  to  the  question  discuesed  at  the  outset,  viz.,  whether 
this  power  of  legislation  can  be  delegated  at  all. 

Reliance  is  placed,  however,  on  the  case  of  Welch  w. 
Cook,  97  U.  S.  R.  (7  Otto),  541.  The  legislative  assembly 
of  the  District  of  Columbia,  on  June  20, 1878,  passed  an  act 
exempting  property  actually  employed  for  manufacturing 
purposes  from  taxation  for  a  period  of  ten  years.  Congress, 
afterwards,  by  act  of  June  20,  1878,  which  abolished  the 
District  government,  levied  a  tax  on  all  real  estate  in  the 
District,  with  certain  exceptions  not  embracing  the  property 
exempted  as  aforesaid  ;  and  under  this  act,  the  Commis- 
sioners of  the  District  assessed  certain  taxes  on  Welch's 
property  which  was  employed  for  manufacturing  purposes, 
and  he  filed  his  bill  to  enjoin  the  collection  of  the  taxes. 
The  question  was  whether  the  act  of  the  legislative  assem- 
bly, when  acted  upon  by  Welch  in  expending  his  money  in 
manufactures  on  the  faith  of  it,  amounted  to  a  contract,  or 
was  only  a  bounty  act,  repealable  at  the  pleasure  of  the  law- 
making power.  Judge  Hunt,  in  delivering  the  opinion  of 
the  court,  commenced  by  saying  :  '•'  It  is  not  open  to  reason- 
able doubt  that  Congress  had  power  to  invest  and  did  invest, 
the  District  government,  with  legislative  authority,  or  that 
the  act  of  the  legislative  assembly  of  June  20, 1873,  was 
within  that  authority.  We  shall,  therefore,  consider  the 
question  as  if  that  act  exempting  manufacturing  property 
from  taxation  had  been  passed  directly  by  Congress."  As 
applied  to  the  particular  case,  I  am  not  sure  that  the  pro- 
position stated  by  the  Court  is  not  entirely  consistent  with 
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the  positions  we  have  taken,  for  we  have  conceded  that  legis- 
lative or  quasi  legislative  powers  for  municipal  purposes  can  be 
conferred  on  municipal  corporations,  and  the*whole  subject 
of  municipal  taxation  would  be  embraced  by  them. 

It  is  said  that  exemptions  from  taxation  are  beyond  the 
sphere  of  municipal  action.    Invidious  exemptions  are  inad- 
missible whether  by  municipalities  or  State  legislatures,  but 
we  do  not  see  why  a  municipality  which  is  invested  with  a 
power  of  local  taxation,  may  not  also  be  authorized  to  ex- 
empt from  taxation  churches,  schoolhouses  and  other  prop- 
erty, for  public  ends.    It  is  a  dangerous  power,  and  not  to 
be  presumed,  but  we  do  not  understand  the  authorities  to 
assert  it  to  be  essentially  extra-municipal,  so  to  speak.    The 
Supreme  Court,  therefore,  does  not  assert  the  existence  of 
such  extra-municipal  power,  in  holding  the  language  of  the 
Organic  Act  to  confer  the  power  exercised  in  the  particular 
case.    But  admitting  that  the  court  intended  to  assert  the 
power  in  Congress  to  confer  general  legislative  authority  on 
the  District  government,  what  then  ?     Upon  examination 
of  that  case,  we  find  that  this  particular  question  was  not 
made  either  in  the  pleadings  or  the  argument.    The  coun- 
sel for  the  District    Commissioners   made  no  such  point, 
cither  ignoring  it  or  unwilling  to  rely  upon  the  obnoxious 
defence  to  the  suit,  of  ultra  vires,  and  both  parties  submitted 
it  upon  the  question  whether  the  exemption  law  was  merely 
a  bounty  law  or  made  a  case  of  contract.     It  was  the  strong- 
est view  of  the  case  for  the  plaintiff  for  the  court  to  assume 
that  Congress  could  and  did  authorize  the  District  govern- 
ment to  pass  any  law  within  the  scope  of  general  legislative 
power,  and  the  court,  assuming  that,  proceeded  to  show  that, 
notwithstanding  this,  the  law  in  question  was  a  bounty  law 
which  could  be  repealed.    If  that  court  had  adopted  the 
very  opposite  assumption  it  would  not  have  affected  the  re- 
sult of  that  case.     And  that  court  has  not  been  in  the  habit 
of  treating  propositions,  assumed  under  these  circumstances, 
as  conclusive,  or  as  precluding  further  discussions  of  ques- 
tions of  importance   and   public '  interest.    Although   the 
justice  delivering   the    opinion  did  say  that  the  power  of 
24 
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Congress  in  question  could  not  admit  of  a  doubt,  yet,  as 
that  was  not  necessary  to  the  decision  of  the  case,  and  the 
discussion  and  decision  proceeded  upon  other  grounds,  it 
could  hardly  be  said  to  amount  to  more  than  an  assumption 
for  the  purposes  of  the  argument,  just  as  in  the  cases  of 
Bronson  vs.  Rhodes  and  Butler  vs.  Horwitz,  7  Wall.,  the 
court  assumed  the  constitutionality  of  the  Legal  Tender 
Acts,  but  held  them  to  be  inapplicable  to  express  contracts 
to  pay  in  coin  ;  and,  yet,  in  Hepburn  vs.  Griswold,  8  Wal- 
lace, 608,  sustained  the  Court  of  Appeals  of  Kentucky  in 
holding  the  Legal  Tender  Act  of  February  25, 1862,  void  as 
to  previous  contracts  to  pay  generally  so  many  dollars. 

We  are  also  referred  to  the  decision  of  this  court  in 
United  States  vs.  May,  reported  in  2  Mac  Arthur,  512.  May 
was  convicted  and  sentenced  in  pursuance  of  an  act  of  the 
legislative  assembly  of  the  District,  entitled,  "  an  act  for  the 
prevention  and  punishment  of  abortion,  of  January  19, 1872. 
The  validity  of  that  act  was  assailed  by  the  counsel  for  the 
prisoner,  not  on  the  grounds  assumed  in  this  case,  but  because 
section  2  of  the  Organic  Act,  constituting  the  District  a 
corporation  for  municipal  purposes,  Jtc.,  did  not  authorize 
the  legislature  to  pass  such  a  law.  But  Justice  Olin  found 
the  authority  for  it  in  section  49  of  the  Revised  Statutes, 
conferring  legislative  authority  over  all  rightful  subjects  of 
legislation.  We  should  agree  with  him  in  considering  that 
section  comprehensive  enough  to  confer  the  power,  if  Con- 
gress could  do  it.  But  whether  Congress  could  confer  the 
power,  does  not  seem  to  have  been  discussed  in  that  case,  and 
was  not  decided.  The  authority  of  Congress,  not  being 
questioned,  was,  it  is  true,  tacitly  assumed.  But  even  con- 
sistency does  not  require  us  to  forbear  from  considering  and 
deciding  that  question  when  now  presented  directly  for  the 
first  time,  although  the  conclusions  we  have  reached  would 
work  a  different  result  in  a  case  similar  to  that  of  United 
States  vs.  May.  Both  as  to  the  case  of  Welch,  in  the 
Supreme  Court,  and  United  States  vs.  May,  in  this  coui^t,  the 
language  of  the  Supreme  Court  of  California,  in  the  case  of 
Denver  vs.  Palmer,  21  Cal.  R.,  500,  is  appropriate.    In  refer- 
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ring  to  a  theory  assumed  by  the  court  in  a  former  case,  it 
says :  "  Counsel  for  the  plaintiff  claimed  that  they  were 
entitled,  &c.,  &c.  It  was  entirely  unnecessary  for  the  pur- 
poses of  the  case  that  we  should  adopt  a  different  theory. 
The  real  points  of  the  controversy  can  be  settled  upon  the 
theory  adopted  by  counsel  as  well  as  upon  any  other.  So  we 
followed  the  lead  of  counsel  and  assumed  for  the  purposes  of 
our  opinion,  as  they  had  for  the  purposes  of  the  trial,  &c.,  &c- 
The  only  ground  for  saying  that  the  case  in  point  is  as  here 
represented,  and  is  mere  inference  that  so-and-so  is  the  case 
because  it  is  so  assumed  for  the  sake  of  the  argument. 
Neither  court  nor  counsel  are  bound  by  conditions  which  are 
assumed  merely  arguendo.  To  have  gone  outside  the  case  as 
presented  by  counsel,  and  discuss  a  point  not  at  all  necessary 
to  the  purpose,  would  have  been  to  erect  a  windmill  merely 
for  the  pleasure  of  running  a  tilt  against  it,  for  nothing 
could  have  been  said  upon  the  question  which  would  not  have 
been  strictly  obiiery 

Our  conclusion,  on  the  whole,  is,  that  the  act  of  the  Dis- 
trict legislature  declaring  judgments  rendered  by  this  court 
to  be  liens  on  equitable  interests  in  land,  was  an  act  of  legis- 
lation  which  it  was  only  competent  for  the  Congress  of  the 
United  States  to  pass,  and  was  in  itself  totally  inoperative 
and  void,  and  the  decree  rendered  by  the  court  below  must 
be  reversed. 
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Benjamin  L.  Jackson  et  al.  vs.  Eli  S.  Blackwood  bt  al. 
Equity.    No,  5,950. 

1.  D.  applied  to  W.  for  a  loan  on  aoeount  of  S.,  to  be  secured  on  the 
real  estate  of  the  latter.  D.  exhibited  a  release  of  a  prior  deed  of 
trust  upon  the  property,  and  W.  required  that  it  should  be  recorded, 
and  that  D.  should  furnish  him  with  an  abstract  of  title  before  be 
would  make  the  loan. 

Eeld.^  that  these  circumstances  did  not  show,  necessarily,  that  W. 
intended  to  adopt  D.  as  his  agent. 

2.  The  relation  of  principal  and  agent  does  not  exist  between  the 
trustee  in  a  trust  deed  on  the  one  hand  and  the  grantor  and  benefi- 
ciary on  the  other,  and  the  latter  parties  do  not  hold  him  out  to 
strangers  after  the  manner  in  which  a  principal  holds  out  his  agent. 

3.  The  legal  effect  of  a  deed  of  trust  is  to  vest  the  legal  title  in  tlie 
trustee,  and  he  can  transfer  this  at  law,  although  in  doing  so  he 
violates  his  duty.  In  equity,  however,  if  the  purchaser  has  notice 
that  the  trustee  has  violated  his  duty  in  making  the  transfer,  the  court 
will  chaige  the  legal  estate  with  the  original  trust  in  favor  of  the 
beneficiary  therein ;  and  this  would  be  the  case  even  if  the  purchaser 
had  no  knowledge  of  the  breach  of  trust,  provided  he  was  put  upon 
inquiry  by  anything  contained  in  the  record,  or  in  the  circumstances 
of  the  transaction,  and  where  he  has  omitted  to  make  such  inquiry. 

4.  When  a  trustee  executes  a  release  of  a  deed  of  trust  before  the  time 
of  payment  named  in  the  deed,  a  purchaser  is  put  upon  inquiry,  to 
ascertain  whether  the  notes  secured  by  the  trust  deed  have  been  paid 
in  point  of  fact,  or  at  least  he  is  bound  to  use  due  diligence  to  that 
end ;  and  if  he  omits  to  make  such  inquiry,  the  equities  of  the  benefi- 
ciaries in  the  trust  attempted  to  be  fraudulently  extinguished,  will  be 
given  their  original  priority. 

5.  The  recording  system  does  not  relieve  purchasers  from  making  these 
inquiries. 

The  Case  is  stated  in  the  opinion  of  the  court. 

Edwards  &  Barnard  for  complainants. 

William  A.  Maury  and  R.  K.  Elliot  for  Williams. 

Hanna  &*  Johnston  for  Stickney. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

On  the  Ist  day  of  January,  1875,  Addie  M.  Sweet  and 
Edwin  J.  Sweet  gave  to  Augustus  Davis  their  four  promis- 
sory notes  of  that  date,  payable  to  his  order  ;  the  first  three 
for  the  sum  of  $1,833.38  each,  payable  respectively  in  one, 
two  and  three  years  after  date,  and  the  fourth  for  the  sum 
of  $2,500,  payable  in  three  years  after  date,  all  with  interest 
at  the  rate  of  eight  per  cent,  per  annum  until  paid.  To 
secure  the  payment  of  these  notes,  they  conveyed  to  Charles 
T.  Davis  and  William  Stickney  a  certain  lot  in  the  city  of 
Washington,  upon  the  following  trusts  therein  declared  ; 
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that  is, ''  in  trust  to  permit  the  said  parties  of  the  first  part 
to  use  and  occupy  the  said  described  premises  *  *  until 
default  be  made  in  the  payment  of  said  notes,  or  any  of 
them,  *  *  and  upon  the  full  payment  of  all  said  notes 
and  the  interest  thereon,  and  all  other  proper  costs,  charges, 
Ac,  at  any  time  before  the  sale  thereinafter  provided  for,  to 
release  and  convey  the  said  described  premises  unto  the  said 
Addie  M.  Sweet,  her  heirs  and  assigns.  •  •  •  And  upon 
thie  further  trust  that,  upon  default  being  made  in  the  pay- 
ment of  said  notes,  or  any  one  or  more  of  them,  or  the 
interest  thereon,  Ac,  then  and  at  any  time  thereafter,  to  sell 
the  said  described  real  estate  at  public  auction."  This  d^ed 
was  duly  recorded  on  the  14th  day  of  January,  1875. 

The  notes  referred  to  were  transferred  to  complainants 
before  maturity  and  for  value,  and  one  of  them  was  duly 
paid. 

On  the  15th  of  September,  1876,  Davis  and  Stickney, 
trustees,  executed  a  deed  of  release  to  Addie  M.  Sweet, 
which  contained  the  following  recital :  "And  whereas  the 
said  indebtedness  and  all  interest,  cost  and  expenses  therein 
having  been  fully  paid  and  discharged,  as  is  evidenced  bj^  the 
signature  hereto  of  Augustus  Davis,  the  holder  of  the  note 
for  said  indebtedness,  the  said  party  of  the  second  part  is 
hereby  entitled  to  a  reconveyance  of  the  said  described 
premises,  and  to  have  the  same  released  and  discharged  of, 
and  free  of  lien,  claim,  demand  or  incumbrance,  by  reason  of 
said  deed  of  trust,  or  anything  therein  contained."  This 
deed  was  signed  by  Augustus  Davis  as  the  "  party  secured," 
but  he  was  not  in  fact  at  that  time  the  holder  of  the  notes 
or  the  party  secured. 

After  the  execution  of  this  release,  but  before  it  was 
recorded;  a  negotiation  was  had  with  the  defendant  Samuel 
T.  Williams,  for  a  loan  of  $5,000,  to  be  secured  on  the  prop- 
erty described  in  the  deed  of  trust  and  release  above  referred 
to,  and  a  new  deed  of  trust  to  secure  the  same  was  executed 
to  the  said  C.  T.  Davis  and  R.  K.  Elliot.  A  good  deal  of 
testimony  was  taken  on  behalf  of  the  complainants,  for  the 
purpose  of  showing  that  Charles  T.  Davis  acted  in   this 
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negotiation  as  agent  for  Williams,  or  at  least  as  the  common 
agent  of  Williams  and  Mrs.  Sweet ;  and  upon  this  ground 
it  was  claimed  that  Williams  was  affected  by  Davis'  knowl- 
edge that  the  release  was  fraudulent. 

It  appears  that  the  subject  of  a  loan  to  Mrs.  Sweet  was 
first  mentioned  by  Davis  to  Williams,  that  the  release  was 
exhibited  to  the  latter  by  Davis  as  an  inducement  to  the 
loan,  and  that  Williams  required  Davis  to  have  it  recorded, 
and  to  furnish  him  an  abstract  of  the  title  before  he  would 
make  the  loan.  It  is  clearly  shown  that  all  of  these  steps 
were  taken  by  Davis  at  Williams'  instance,  but  this  does 
not  show  that  they  were  taken  by  him  as  Williams'  agent, 
since  they  were  precisely  such  steps  as  Williams  would  nat- 
urally require  of  Mrs.  Sweet  herself,  if  he  had  negotiated 
directly  with  her  as  principal.  The  facts  are  consistent  with 
the  theory  that  he  regarded  Davis  as  her  agent.  Williams' 
position,  then,  is  defined  by  the  following  facts  :  When  he 
made  this  loan,  on  the  security  of  the  property  in  question, 
he  had  before  him  on  the  record  a  deed  of  trust  on  the  same 
property,  securing  a  previous  loan,  and  a  release  executed  by 
the  trustee  long  before  the  maturity  of  the  debt  secured. 
He  also  had  before  him,  on  the  same  record,  a  recital  of  the 
facts  that  the  Sweets  had  just  paid  $1,838.33  which  they  could 
have  retained  for  two  years,  at  the  rate  of  eight  per  cent, 
interest,  and  that  they  were  immediately  seeking  a  new  loan 
of  S5,000  at  nine  per  cent,  interest,  to  be  secured  on  the 
same  property.  Is  he,  under  these  circumstances,  to  be 
regarded  as  a  purchaser  for  valuable  consideration,  without 
notice  of  the  prior  equity  of  the  party  whose  security  had 
been  fraudulently  released,  and  as  such  entitled  to  the  pro- 
tection of  this  court  ? 

It  was  claimed  at  the  bar,  on  one  hand,  that  in  these 
cases  the  borrower  and  the  lender,  in  other  words,  the  gran- 
tor and  the  cestui  que  trust,  not  only  accept  the  trustee  as 
their  common  fiduciary,  but  hold  him  out  to  the  world  as 
such  ;  that  the  deed  clothes  him  with  power  to  make  a  re- 
lease, and  that  strangers  have  a  right,  therefore,  to  assume^ 
without  further  inquiry,  that  he  has  acted  according  to  their 
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intentions — that  is  to  say  that  he  has  acted  properly — when 
he  does  in  fact  make  a  release.  The  conclusion  drawn  is, 
that  if  he  should  release  the  security  before  the  debt  is  in 
fact  paid,  and  in  violation  of  his  duty,  the  cestui  que  trust 
rather  than  the  party  who  .confides  in  the  propriety  of  that 
release,  must  be  the  loser,  because  the  former  has  invited 
the  latter  to  have  that  confidence. 

We  conceive  than  no  such  relation  exists  between  the  trus- 
tee, on  one  hand,  and  the  grantor  and  cestui  que  triLSt  on  the 
other  ;  and  we  deny  that  either  of  them,  especially  the  latter, 
holds  the  trustee  out  to  the  world  as  a  person  in  whose  acts 
the  world  may  confide,  and  that  he  thereby  invites  strangers 
to  act  upon  this  ground  of  confidence.  Such  a  conception 
confounds  trustees  of  legal  estates  with  agents,  while  the 
two  capacities,  and  all  the  incidents  belonging  to  those 
capacities,  are  as  difiTerent  as  possible.  It  may  be  true — 
though  the  fact  does  not  appear  on  this  record — that  the 
grantor  and  the  cestui  que  trust  unite,  in  these  cases,  in  the 
selection  of  the  trustee.  Of  course,  in  doing  so,  they  select 
a  person  in  whom  they  have  confidence,  and  the  law  accord- 
ingly defines  his  relation  to  them  as  fiduciary.  But  that  is 
the  beginning  and  the  end  of  the  matter  of  confidence. 
And  as  for  their  giving  to  him  an  appearance  of  having 
authority  to  do  whatsoever  he  actually  does,  in  the  matter 
of  releasing,  it  seems  to  us  to  be  a  very  plain  legal  proposi- 
tion that,  inasmuch  as  they  are  engaged  in  managing  a 
matter  which  lies  between  themselves  alone,  they  give  to 
him  no  appearance  whatever.  Whether  he  will  do  his  duty 
to  them,  and  release  only  when  he  should  do  so,  is  simply  a 
risk  which  they,  especially  the  cestui  que  trusty  are  willing  to 
run  in  the  management  of  their  own  business;  and  a  purchaser 
engaged  in  an  independent  transaction,  has  no  right  to  con- 
struct this  risk  of  the  cestui  que  trust  into  an  implied  rep- 
resentation to  him,  that  the  trustee's  acts  may  be  accepted 
as  being  in  accordance  with  his  duty.  He  is  not  addressed 
on  the  subject,  and  he  is  bound  to  know  that  after  the 
trustee  is  once  appointed,  the  relations  of  the  cestui  quetrus 
to  him  are  at  arm's  length,  and  that  the  one  is  simply  a 
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party  who  demands,  and  the  other  a  party  who  owes  a  daty. 
He  knows  that  he  himself  is  an  observer  of  other  men's  acts 
for  his  own  sake,  and  not  in  any  degree  upon  invitation,  and 
that  no  representation  is  made  to  him  concerning  the 
propriety  of  what  may  be  or  has  been  done.  As  stranger, 
therefore,  he  has  no  right  to  look  to  this  phase  of  the  trans- 
action in  giving  his  confidence  to  the  trustee's  acts.  Instead 
of  considering  the  conduct  of  the  cestui  qui  trust  in  confiding 
his  interests  to  the  hands  of  the  trustee,  he  must  consider 
the  acts  of  the  trustee,  and  must  observe  whether  they  are 
apparently  consistent  with  his  duty  as  indicated  in  the  deed 
of  trust.  If  Williams  had  a  right  to  assume  that  the  re- 
lease which  he  found  on  the  record  was  made  in  accordance 
with  the  trustee's  duty,  it  was  because  the  terms  of  the  in- 
strument which  undertook  to  define  his  duty  appeared  to 
invite  such  a  belief,  and  to  indicate  that  a  release  at  that 
time  Vk^aa  prima  facie  correct.  We  proceed,  then  to  consider 
whether  Williams  had  a  right,  on  this  ground,  to  assume 
without  further  inquiry,  that  the  release  at  that  point  of 
time  has  been  made  in  fulfillment,  and  not  in  violation  of 
the  trust.  For  this  purpose,  let  us  state  what  we  conceive  to 
be  the  general  principles  of  law  applicable  to  this  subject. 

We  are  met,  at  the  the  outset,  with  the  objection  that  the 
trustee  possesses  in  these  case  6nly  what  is  called  a  power y 
and  that  his  release  is  inoperative  to  pass  any  estate  unlesa 
it  is  made  in  the  particular  state  of  facts  mentioned  in  the 
deed  of  trust — namely,  when  the  debt  is  actually  paid.  This, 
we  conceive,  is  a  misconception.  He  has  the  legal  estate^  and 
he  can  transfer  this  at  law,  even  if  in  doing  so  he  violate 
his  duty.  What  is  called  a  power  in  these  cases  is  a  mere 
limitation  of  the  legal  power  which  he  already  has  by  reason 
of  his  estate,  a  limitation  which  a  court  of  equity  will  en- 
force ;  and  is  not  an  instrumentality  to  be  exercised  in  order 
to  pass  the  estate.  If  it  were  otherwise  it  would  be  always 
necessary,  in  making  out  a  legal  title  through  his  conveyanx^e 
to  prove  not  only  his  deed  but  the  facts  in  pais  ;  and  this 
is  never  done  in  this  District.  The  law  on  this  subject  was 
correctly  laid  down  in  Taylor  v.  King,  6  Munford  (Va.),866: 
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"  In  a  court  of  law  the  vendee  need  not  show  that  the  con- 
ditions of  the  deed  of  trust  have  been  complied  with.  There 
have  been  some  opinions  and  dicta  in  this  court  seeming  to 
countenance  a  diiferent  idea  ;  but  this  is  our  opinion  upon 
due  consideration."  The  same  construction  was  given  to 
the  legal  eftect  of  a  deed  of  trust  in  North  Carolina,  in  the  ' 
case  of  Conoy  vs.  Troutman,  7  Iredell,  155.  See,  also, 
Beattie  vs.  Butler,  21  Mo.,  819,  820.  By  the  release  in  the 
case  at  bar  the  legal  title  passed  to  Mrs.  Sweet,  and  by  the 
second  deed  of  trust  it  passed  from  her  to  Davis  and  Elliot. 
This  is  the  eftect  which  a  court  of  law  would  be  bound  to 
give  to  these  conveyances  ;  but  we  have  to  consider  in  this 
case  how  a  court  of  equity  must  treat  the  title  in  the  hands 
that  now  hold  it. 

If  it  should  appear  that  the  equity  of  the  cestui  que  trust 
undbr  the  second  deed  was  equal  to  that  of  the  cestui  que 
trust  under  the  deed  which  has  been  released  out  of  exist- 
ence— in  other  words,  that  Williams  purchased,  not  only 
without  actual  knowledge  of  the  fraud  practiced  in  the 
release,  but  without  any  duty  to  inquire  into  the  propriety 
of  the  release — then  this  predicament  of  the  legal  title 
would  be  conclusive.    The  principle  that  where  equities  are 
equal  the  legal  title  will  prevail,  does  not  require  that  the 
legal  title  should  be  in  the  same  hands  with  one  of  the 
equities.    If  a  legal  title  has  to  be  broken  down,  in  order  to 
give  preference  to  one  of  two  equal  equities,  it  is  immaterial 
whether  it  is  in  the  hands  of  a  trustee  for  the  protection  of 
one  of  the  parties,  or  in  those  of  the  party  himself.    The 
rule  is,  that  if  a  legal  title  must  be  gotten  out  of  the  wag,  in 
order  to  give  preference  to  one  of  two  equal  equities,  a  court 
of  equity  must  withhold  its  hands,  and  must  leave  the  mat- 
ter as  it  finds  it.     But,  notwithstanding  the  presence  of  a 
legal  title  on  one  side,  in  the  case  before  us,  it  is  not  pre- 
tended that  it  affords  such  protection,  if  the  fact  be  that  the 
purchaser,  Williams,  was,  at  the  time  of  his  purchase,  cog- 
nizant that  the  trustee  had  violated  his  duty  in  releasing  to 
Mrs.  Sweet.     In  that  case,  the  legal  title  of  Davis  and  Elliot, 
under  which  Williams  seeks  shelter,  would  be  charged  with 
25 
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the  original  trust  iu  favor  of  the  complaiuants,  the  cesiuis  que 
trusient  under  the  first  deed. 

It  is  not  alleged  that  Williams  had  actual  knowledge  of 
that  breach  of  trust,  nor  is  it  necessary  that  he  should  have 
such  knowledge,  if  the  law  charges  him  with  what  is  equiva- 
lent ;  namely,  with  constructive  notice.  Accordingly,  it  is 
claimed  that  his  attention  was  necessarily  directed  to  an 
inquiry  into  the  propriety  of  the  transaction,  and  that,  as  he 
omitted  to  make  that  inquiry,  he  nmst  stand  as  if  he  had 
notice.  The  question  then  is,  whether  he  was  put  upon  this 
inquiry  by  anything  contained  iu  the  instruments  laid  before 
him  on  the  record,  or  by  anything  iu  the  circumstances  of 
the  transaction. 

The  original  deed  of  trust,  which  was  not  only  construc- 
tively but  actually  known  to  him,  described  the  debt  which 
it  secured.  It  disclosed  a  contract  between  the  grantor  and 
the  cestui  que  trust,  the  legal  effect  and  intendment  of  which 
was  that  that  debt  was  not  to  be  paid  until  a  certain  time, 
which  was  named  in  the  deed.  While  this  contract  should 
continue  in  force  and  unaltered,  it  bound  not  only  the  debtor 
and  the  creditor,  but  the  trustee ;  the  debtor  could  not 
insist  upon  paying,  and  the  creditor  could  not  demand  pay- 
ment of  the  debt  at  any  other  time  than  that  named  in  the 
deed,  and  the  trustee  could  not,  without  a  violation  of  his 
trust,  disregard  the  existing  contract.  The  deed  itself,  to  re- 
peat what  we  have  said,  which  was  laid  before  Williams  on  the 
record,  informed  him  that,  by  the  terms  of  the  contract  therein 
stated,  the  debt  was  not  payable  until  a  certain  time,  and 
that  so  long  as  that  contract  remained  unaltered,  the  trustee  was 
under  an  obligation  to  act  according  to  its  terms,  and  that 
it  would  be  a  violation  of  trust  to  release  before  the  time 
named  therein.  He  was  told  that,  in  order  that  the  trustee 
should  release  without  violating  his  trust,  it  was  indispensable 
that  the  parties,  the  grantor  and  the  cestui  que  trusty  should 
come  to  a  new  convention,  different  from  that  mentioned  in 
the  deed,  by  virtue  of  which  the  debt  might  be  paid  at  au 
earlier  day.  This  conception  is  just  as  intelligible  to  a  plain 
business  man  as  it  is  to  a  lawyer,  and  any  purchaser  who 
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observes  that  a  release  to  the  debtor  has  been  made  before 
the  time  of  payment  named  in  the  deed  of  trust  has  arrived, 
knows  that  it  cannot  have  been  made  properly,  unless  the 
original   terms,  by  which   the   trustee  waK  to   have  been 
governed,  have  been  altered  by  the  parties.     He  knows  that 
the  trustee's  duty  is  prescribed  by  the  contract  of  the  grantor 
and  the  cestui  que  trust,  that  the  terras  of  this  contract  limit 
his  right  and  authority  to  act^  and  that,  if  he  departs  from 
the  authority  indicated  by  the  terms  as  originally  expressed 
in  the  deed  of  trust,  as  he  necessarily  does  in  releasing  before 
the  time  of  payment  therein  fixed,  he  cannot  have  released 
properly,  unless  he  had  a  new  auihoriiy  by  virtue  of  a  new  con- 
vention  of  the  parties  to  the  contract.     Now,  whether  any 
such  new  authority  supervened  must  inevitably  present  itself 
to  him  as  a  question  to  be  decided,  and  the  very  fact  that  such 
a  question  necessarily  presents  itself  seems  to  us  to  be  con- 
clusive as  to  the  purchaser's  duty.    ISTo  man  has  a  right  to 
guess  or  assume  that  an  existing  agreement  has  been  altered 
by  a  new  convention.     Prima  facie  the  agreement  stated  in 
the  deed  is  the  only  agreement  of  the  parties  as  to  the  time 
of  payment,  and  therefore  as  to  the  time  of  release,  as  well 
as  th€  amount  of  the  debt  and  the  rate  of  interest.    There 
is  even  a  presumption  of  law  that  existing  agreements  have 
not  been  changed  ;  and   this   presumption   is  not   a   hard 
technicality  ;  it  is  not  a  clumsy  device  for  solving  questions 
in  an  easy  way  ;  it  has  been  founded  upon  common  experience, 
and  it  is  especially  well  founded  in  relation  to  contracts  for 
the  payment  of  debts.     Del>tors  may  sometimes  anticipate 
the  time  of  payment ;  but  the  instances  in  which  they  do  so 
are  so  rare  in  comparison  with  the  instances  in  which  they 
do  not  that  the  presumption  against  such  an  alteration  of 
their  agreements  is  overwhelming. 

The  purchaser  in  this  case  was  confronted,  then,  not  only 
with  a  question,  namely,  whether  the  trustee  had  received  a 
new  authority  by  means  of  an  alteration  of  the  original 
terms  indicated  in  the  deed  of  trust,  but  with  the  presump- 
tion thsit  no  alteration  had  occurred.  We  are  of  opinion  that 
if  he  undertakes  to  decide  this  question  without  attempting 


196  Jackson  v.  Blackwood. 

to  make  inquiry,  he  makes  his  decision  at  his  own  risk.  We 
do  not  say  that  he  was  bound  to  ascertain  absolutely  that 
the  notes  secured  by  the  deed  of  trust  had  been  paid,  but  we 
conceive  that  he  was  bound  to  use  due  diligence  to  that  end, 
and  that,  as  he  omitted  to  make  any  inquiry,  his  equity  is 
not  equal  to  that  of  the  beneficiaries  under^the  first  trust. 

It  is  to  be  remembered,  in  handling  this  question,  that  we 
are  considering  whether  a  perfectly  innocent  party,  who  has 
done  everything  that  the  law  enabled  him  to  do  for  the 
security  of  his  right,  shall  be  deprived  of  that  security  in 
order  to  protect  a  later  comer.  Certainly  this  is  not  to  be 
done  upon  any  doubtful  theory.  We  see  that  he  has  been 
guilty  of  no  neglect ;  that  he  has  exhausted  the  powers  of 
conveyancing,  and  that  the  instrument  which  established 
his  right,  as  well  as  the  instrument  which  purports  to  deter- 
mine it,  was  laid  before  the  party  who  followed  him  on  the 
same  road.  If  we  put  him  aside,  it  must  be  because  the 
regular  instrumentalities  furnished  4iim  by  the  law,  are  con- 
strued to  be  capable  of  self-destruction,  because  the  very 
instrument  of  his  security  assures  his  competitor  that  he  need 
make  no  inquiry,  notwithstanding  a  careful  scrutiny  detects 
a  question.  He  is  to  be  robbed  of  his  rights  because  plain 
men  are  not  expected  to  be  lawyers,  and  are  therefore  not  to  be 
expected  to  perceive  a  suggestion  that  they  may  exist.  We 
conceive  it  to  be  our  duty,  on  the  contrary,  to  see  to  it  that 
the  means  of  security  which  the  law  has  invited  him  to  use, 
shall  not  be  rendered  nugatory,  by  even  the  slightest  omis- 
sion on  the  part  of  others  to  scrutinize  and  give  proper 
weight  to  the  notices  and  warnings  which  his  instrument  of 
security  contains.  In  behalf  of  his  prior  right,  obtained  and 
enjoyed  in  innocence,  we  are  bound  to  extend  no  indulgence 
to  ignorance  or  inattention.  If  the  warning  to  take  notice 
and  make  inquiry  is  there,  it  must  be  observed. 

It  was  urged  in  the  argument  that  the  policy  of  the 
recording  system  relieves  purchasers  from  these  inquiries, 
but  we  are  unable  to  perceive  that  this  policy  has  anything  to 
do  with  the  question  before  us.  Undoubtedly  the  policy  of 
the  record  system  relieves  purchasers  from  inquiries  after  any 
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other  instruments  of  conveyance  or  incambrance  than  those 
which  appear  upon  the  record  ;  but  it  certainly  does  not 
undertake  to  alter  or  limit  the  eflfect  of  those  which  do 
appear  there.  If  a  deed  contains  matter  which  puts  a  pur 
chaser  to  make  inquiries,  it  surely  does  so  none  the  less 
because  it  is  recorded  ;  and  we  have  based  our  conclusions 
wholly  upon  what  the  record  itself  discloses.  We  can  hardly 
believe  that  the  legislature  intended  that  the  recording  of 
a  deed  should  diminish  its  effect  in  giving  notice  of  what  it 
contains^  or  in  putting  a  purchaser  on  inquiry  when  it  sug- 
gests an  inquiry. 

Entertaining  these  views  of  the  effect  of  the  original  deed 
of  trust,  and  of  the  policy  of  the  recording  system,  we  are  of 
opinion  that  Williams  failed  to  make  inquiries  which  he  was 
warned  to  make,  and  that  he  is,  therefore,  not  entitled  to 
the  protection  which  courts  of  equity  extend  to  innocent 
purchasers  without  notice.  The  rights  of  the  complainants, 
as  beneficiaries  under  the  first  deed,  should  be  reinstated. 

The  Chief-Justice  dissented  from  the  conclusions  of  the 
court. 
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National  Metropolitan  Bank  vs.  John  Hitz  et  al. 
Law.    No.  20,351. 

Decided  Deoenil>«*r  9, 1879. 

1.  This  court  has  authority  by  the  act  of  Cong^ress  under  which  it  is  organ- 
ised to  prescribe  rules  of  practice,  and  tlie  73d  rule  requiring  certain 
pleas  to  be  verilied  by  affidavit  is  not  unconstitutional. 

2.  The  rule  does  not  require  that  all  the  evidence  of  the  case  shall  be 
incorporated  as  the  affidavit ;  it  is  enough  that  the  grounds  or  founda- 
tion of  the  defence  are  so  sufficiently  shown  as  to  impress  tlie  court 
with  the  fact,  that  if  the  allegations  are  true  the  party  has  a  defence, 
and  an  affidavit  which  refers  to  the  facts  set  forth  in  the  plea ;  and 
makes  oath  to  the  same  is  a  sufficient  compliance  with  tlie  rule. 

3.  Such  an  affidavit  may  be  made  by  an  agent  or  attoniey  and  where  so 
made  may  be  upon  information  and  belief. 

The  Case  is  stated  in  the  opinion. 

W.  D.  Davidge,  R.  D.  Mussey,  R.  Ross  Perry  and  F. 
Miller  for  defendants. 

N.  Wilson  for  plaintiff. 

Mr.  Chief  Justice  (Jarttbr  delivered  the  opinion  of  the 
court. 

We  have  no  doubt  as  to  what  we  ought  to  do  in  this 
matter.  It  is  very  desirable  that  there  should  be  an  expres- 
sion of  all  the  justices  upon  a  question  of  practice  of  this 
kind  (alluding  to  Mr.  Wilson's  suggestion  that  the  case  be 
heard  by  a  full  bench),  but  it  is  very  difficult  to  get  it  in 
the  midst  of  the  labor  of  the  different  courts,  and  I  do  not 
know  but  we  may  as  well  assume  the  burden  of  a  decision. 

This  discussion  has  resulted  in  confirming  the  impressions 
that  have  been  left  on  my  mind  by  the  discussions  of  this 
rule,  to  which  1  have  listened  in  a  protracted  service  in  the 
Circuit  Court.  So  that,  though  this  question  has  for  the 
first  time  been  presented  with  thoroughness  and  fullness  to 
the  General  Term,  I  am,  from  my  nisi  prius  experience, 
familiar  with  every  argument  that  has  been  advanced  here. 
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The  rule  in  question  was  not  adopted  with  a  view  of 
striking  down  the  rights  of  parties  litigant  to  a  trial  under 
the  Constitution  and  the  laws  ;  and  for  a  very  good  reason, 
no  power  existed  in  the  court  to  do  that.  The  Constitution 
has  provided  that  a  party  may  make  up  an  issue  and  have  a 
trial  before  a  jury  in  all  cases  where  the  value  in  controversy 
exceeds  $20.  And  this  court  did  not  propose  to  repeal  the 
Constitution. 

We  adopted  this  as  a  Rule  of  Practice;  one  of  the  means 
that  is  pointed  out  in  the  processes  of  the  court  to  produce 
results.  It  provides  that  when  a  plain titt' comes  into  court, 
states  his  demand  fully  and  clearly  and  under  the  sanction 
of  an  oath,  the  defendant  must  present  his  denial  of  that 
demand  and  his  purpose  of  defence  under  a  sanction  as  high 
and  as  binding. 

This  rule  was  adopted  in  this  jurisdiction  when  we  were 
overwhelmed  with  a  great  oppression  of  business.  The 
calendar  in  the  Circuit  Court  had  run  up  to  a  thousand  cases 
or  thereabouts.  Great  delays  in  judgment  occurred  ;  cred- 
itors were  postponed  in  their  collections  to  an  indefinite 
time.  Defendants  naturally  resorted  to  the  formal  denials 
of  pleading  for  the  purpose  of  securing  the  time  that  the 
delays  of  the  law  gave  them. 

We  had  precedents  for  this  rule  in  the  jurisprudence  of 
nearly  every  State.  The  oul}-  doubt  we  entertained  was  as 
to  our  power  to  make  it.  It  was  matter  of  serious  misgiving 
to  some  of  the  membera  of  the  court  whether  it  was  not  a 
species  of  legislation,  and  whether  it  was  not  a  denial  of  the 
citizens'  rights  under  the  Constitution.  It  certainly  looked 
very  much  like  the  exercise  of  legislative  rather  than  judicial 
power.  But  after  mature  deliberation  the  court  adopted  it 
as  a  Rule  of  Practice,  and  as  such  it  was  very  generally 
acquiesced  in  by  the  bar.  Still,  the  court  had  some  mis- 
givings about  it,  until  a  case  went  up  from  here  to  the 
Supreme  Court  of  the  United  States,  involving  the  power  of 
this  court  to  make  rules  of  practice.  That  court  construed 
the  power  given  by  the  organic  act  of  this  court  favorably 
to  the  view  wc  had  ;  and  now  all  doubt  has  been  removed  by 
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the  action  of  the  Supreme  Court  in  a  recent  case  (Smoot  vs, 
Bittenhouse),  in  which  this  rule  has  been  upheld. 

Such,  briefly,  is  the  history  of  this  rule  and  its  office.  It 
is  a  rule  to  prevent  vexations  delays  in  the  maturing  of  a 
judgment  where  there  is  no  defence,  and  at  the  same  time 
to  protect  the  rights  of  defendants  in  good  faith  contesting 
a  claim,  for  both  parties,  plaintiffs  and  defendants,  stand 
upon  a  common  plane  and  must  be  judged  without  presump- 
tions as  equals — equals  before  the  law  and  in  their  rights. 

Now,  what  does  the  rule  mean,  this  being  its  office  ?  It 
is  couched  in  very  plain  language.  It  says  the  defendant 
shall  set  out  his  grounds  of  defence  and  swear  to  them.  It 
.does  not  mean  a  defence  in  all  its  details  of  incident  and 
fact,  but  the  foundation  of  the  defence.  That  is  all.  Those 
grounds  ought  not  to  be  vague  and  indefinite.  They  should 
have  significance  and  meaning,  and  should  impress  the  idea 
of  defence  upon  the  court  to  which  they  are  addressed.  It 
was  never  contemplated  that  this  rule  required  a  party  to 
follow  his  case  through  all  the  lights  and  shadows  of  the 
evidence  in  it.  That  would  be  to  hold  it  essential  that  he 
should  try  his  case  in  his  plea.  If  that  were  done,  what 
should  we  have  here  ?  Why,  discussions  as  to  the  con- 
sistency of  a  witness'  story,  whether  one  witness  did  not 
contradict  another,  that  the  import  of  an  irrelevant  fact  was 
one  way  or  the  other,  and  the  like.  The  court,  to  ascertain 
whether  he  had  stated  the  grounds  of  his  defence,  would  be 
called  upon  to  weigh  and  analyze  testimony.  And  the 
moment  w^e  attempt  to  ascertain  from  a  mass  of  testimony 
the  resultant  facts,  we  have  got  before  us  as  large  a  case  as 
the  case  itself  could  be  on  trial  before  a  jury.  A  discussion 
that  reviews  all  the  facts  and  forces  that  enter  into  a  verdict 
is  not  for  the  court  to  undertake  before  it  will  allow  issues 
to  be  made  up  for  a  jury. 

It  is  difficult  to  define  the  words  "  grounds  of  defence"  by 
any  language  simpler  or  plainer  than  they  are  themselves. 
They  mean  the  grounds  that  underlie  the  superstructure  of 
a  plea,  the  foundation  facts  that  lie  at  the  sill  of  the  legal 
edifice  you   erect   by  your  pleading.     But   after  all   that 
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yoa  may  say  about  their  meaning,  you  will  find  nothing 
more  expressive  nor  more  comprehensible  than  this  very 
word  "^rotmd5." 

If  this  be  the  true  office  of  this  rule,  are  there  any  impedi- 
ments in  these  affidavits  to  its  application  here  ? 

It  is  said  that  this  rule  requires  that  the  'affidavit  of 
defence  be  made  on  personal  knowledge,  whereas  these 
affidavits  state  a  certain  condition  of  facts  as  known  upon 
information  and  expected  to  be  proved  at  the  trial.  If  this 
view  be  adopted  the  affidavits  do  not  comply  with  the  rule 
and  the  judgment  must  stand.  But  can  we  adopt  such  a 
view  and  have  the  processes  of  justice  go  on  and  the  rights 
of  parties  strictly  defined  ? 

Now,  we  have  held  with  reference  to  the  plaintifit'  in  such 
cases,  that  his  attorney,  his  legal  agent  for  the  prosecution 
of  his  rights  in  this  court,  is  the  agent  contemplated  by  the 
language  of  the  rule  as  the  person  who  may  verify  the  decla- 
ration. Why  ?  Because  the  plaintiif  may  reside  in  Europe 
or  Mexico.  This  practice  exists  here  because  the  plaintilfs 
are  not  always  lawyers,  and  because  they  do  not  all  live  here. 
This  is  bat  a  small  part  of  the  territory  of  the  United  States, 
yet  there  are  numerous  cases  where  rights  have  to  be  vindi- 
cated here,  rights  of  persons  scattered  throughout  the  country 
or  living  on  its  frontiers.  They  send  them  here  to  the 
members  of  the  bar  for  their  action,  and,  under  a  literal  con- 
struction of  this  rule,  requiring  personal  knowledge  in  the 
affiant,  this  rule  could  not  be  administered  in  their  behalf  a 
single  term.  How  is  the  legal  agent,  the  attorney  of  the 
plaintifiT,  to  swear  to  the  truth  of  the  declaration  ?  The 
facts,  generally,  are  not  within  his  personal  knowledge.  He 
has  to  swear  upon  his  information  and  belief,  or  that  the 
affidavit  is  honestly  made  and  verily  believed.  That  is  the 
highest  testimony  or  verification  that  the  nature  of  the  case 
will  permit.  All  that  the  rule  requires,  or  was  meant  to 
require,  is  that  the  party  shall  furnish  the  court  with  the 
highest  testimony  or  verification  within  his  power. 

Now,  when  you  come  to  the  defence,  you  encounter  the 
26 
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same  difficulty.  It  is  very  rare,  indeed,  that  a  case  is  tried 
here  where  all.  the  knowledge  necessary  to  establish  it,  or 
contradict  it,  is  within  the  possession  of  one  witness,  and  he, 
the  defendant  or  plaintiflF,  as  the  case  may  be.  If  personal 
knowledge  were  requisite  under  this  rule,  a  judgment  must 
always  be  rendered  against  a  defendant,  no  matter  how  good 
a  defence  he  may  in  fact  have,  who  has  conducted  the  busi- 
ness in  respect  of  which  he  is  sued,  through  an  agent.  Of 
course  the  rule  means  nothing  of  that  sort.  How  are  the 
defendants  to  testify  in  this  case  to  all  the  details  of  a  trans- 
action conducted  through  the  directors  and  cashiers  and 
presidents  of  two  banks  working  more  or  less  in  a  representa- 
tive capacity,  though  to  an  extent  personally,  and  each 
dependent  on  the  other  for  a  knowledge  peculiar  to  him  7 
They  state  from  information  and  belief  the  grounds  of  their 
defence,  and  give  the  court  assurance  that  they  expect  to 
vindicate  their  defence  upon  the  trial.  The  rule  does  not 
contemplate  any  further  requirement  of  them  in  their 
affirmance  to  the  grounds  of  defence.  We  think  that  investi- 
gation of  the  point  compels  the  conclusion  that  the  court  may, 
and  under  certain  circumstances  must,  be  satisfied  by  a  can- 
did publication  of  the  information  relied  on  for  the  defence 
under  the  sanction  of  an  oath. 

Now,  it  is  further  said  that  these  affidavits  refer  to  the 
pleas,  and  that  that  is  not  a  compliance  with  the  rule.  The 
affidavit  of  Mattingly  says:  "The  facts  *  *  are  fully 
set  forth  in  my  foregoing  fourth  plea  ;  and  I  make  oath  to 
the  same  on  information,"  &c. 

That  affidavit  treats  the  plea  as  the  history  of  facts,  not 
as  the  logical,  or  argumentative,  or  legal  reflection  of  the 
facts.  It  treats  it  as  the  record  of  facts,  not  as  the  legal 
statement  of  a  legal  conclusion,  and  refers  to  it  for  sacb 
purposes,  thereby  transferring  the  facta  stated  in  the  plea 
into  the  very  body  of  the  affidavit,  and  they  became  the 
facts  of  that  affidavit.  Judged  by  the  responsibility  for 
perjury,  this  swearing  to  the  truth  of  the  facts  contained  in 
a  record  of  the  court  is  just  as  good  as  if  they  had  been  again. 
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and  with  nseless  repetition  embodied  in  the  affidavit.  As  the 
grounds  of  defence  are  good  if  true,  the  judgment  is  reversed, 
and  the  case  will  proceed  upon  the  pleas  filed. 


Maximilian  A.  Dauphin 

vs. 

David  M.  Key,  Postmaster  General. 

Decided  Febrnarj  SS,  1880. 

1.  The  b!ll  of  complaint  alleged  that  complainant  \s  engaged  in  a 
lawful  and  legitimate  business,  and  is  not  engaged  in  any  illegal  or 
fraudulerU  bnsTness  and  has  not  been  engaged  in  coudncting  or  parti- 
cipating in  any  scheme  or  device  for  obtaining  money  through  the 
mails  o  f  the  United  States,  or  otherwise,  by  means  of  any  false  or 
fraudulent  pretences^  promises  or  representations. 

Hdd^  that  if  the  nature  of  complainant's  business  had  been  disclosed  the 
Court  might  be  of  opinion  that  his  business  is  iUegal  and  illegitmate 
and  that  it  does  amount  to  a  scheme  for  obtaining  mtmey  through  the 
mails  by  means  of  false  or  fraudtdent  pretences.  Whether  it  be  so  or  not 
is  a  question  of  law  or  a  mixed  question  of  law  and  fact. 

2.  A  demurrer  does  not  admit  conclusions  of  law.  It  admits  nothing 
but  facts  properly  pleaded. 

3.  Tlie  term  due  process  of  law  as  employed  in  the  Constitution,  applies 
only  to  the  fundamental  rights  referred  to  in  that  instrument  and  are 
inapplicable  to  mere  privileges  of  legislative  creation.  As  to  these, 
the  law  of  England  furnishes  no  precedent,  but  the  law  of  their  crea- 
tion determines  the  terms  and  conditions  of  their  enjoyment  and  by 
what  process  they  shall  terminate. 

4.  The  provisions  of  pecs.  3029  and  4041,  in  reference  to  fraudulent  lot- 
teries, gift  enterprises,  etc.,  are  not  repugnant  to  the  Constitution  of 
the  United  States. 

6.  An  order  of  the  Postmaster  General  in  execution  of  this  law  sustained 
and  an  injunction  against  him  refused. 

The  Case  is  stated  in  the  opinion. 

Matt  H.  Carpenter,  T.  W.  Bartley,  M.  I.  Southard, 
Casey  Young  and  C.  H.  Moulton  for  plaintiff. 

A.  A.  Freeman,  Charles  A.  Ray  and  A.  H.  Bissel  for 
defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  legislation  by  Congress,  which  has  given  occasion  to 
this  controversy,  is  as  follows  : 

"  Sec.  8926.  For  the  greater  security  of  valuable  mail-mat- 
ter, the  Postmaster-General  may  establish  a  uniform  system 
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of  registration.  But  the  Postoffice  Department  or  its 
revenue  shall  not  be  liable  for  the  loss  of  any  mail-matter  on 
account  of  its  having  been  registered." 

"  Sbc.  4027.  To  promote  public  convenience,  and  to  insure 
greater  security  in  the  transfer  of  money  through  the  mail, 
the  Postmaster-General  may  establish  and  maintain,  under 
such  rules  and  regulations  as  he  may  deem  expedient,  a 
uniform  money -order  system,  at  all  suitable  postoflSces,  which 
shall  be  designated  as  "  money-order  offices." 

**  Sec.  8929.  The  Postmaster-General  may,  upon  evidence 
satisfactory  to  him  that  any  person  is  engaged  in  conducting 
any  fraudulent  lottery,  gift-enterprise,  or  scheme  for  the 
distribution  of  money  or  of  any  real  or  personal  property,  by 
lot,  chance  or  drawing  of  any  kind,  or  in  conducting  any 
other  scheme  or  device  for  obtaining  money  through  the 
mails  by  means  of  false  or  fraudulent  pretenses,  representa- 
tions, or  promises,  instruct  postmasters  at  any  postoffices  at 
which  registered  letters  arrive  directed  to  any  such  person, 
to  return  all  such  registered  letters  to  the  posmasters  at  the 
offices  at  which  they  were  originally  mailed,  with  the  word 
^^  fraudulent "  plainly  written  or  stamped  upon  the  outside 
of  such  letters  ;  and  all  such  letters  so  returned  to  such  post- 
masters shall  be  by  them  returned  to  the  writers  thereof, 
under  such  regulations  as  the  Postmaster-General  may  pre- 
scribe. But  nothing  contained  in  this  title  shall  be  so 
construed  as  to  authorize  any  postmaster  or  other  person  to 
open  any  letter  not  addressed  to  himself." 

"  Sbc  4041,  The  Postmaster-General  may,  upon  evidence 
satisfactory  to  him  that  any  person  is  engaged  in  conducting 
any  fraudulent  lottery,  gift-enterprise,  or  scheme  for  the 
distribution  of  money,  or  of  any  real  or  personal  property, 
by  lot,  chance,  or  drawing  of  any  kind,  or  in  conducting  any 
other  scheme  or  device  for  obtaining  money  through  the 
mails  by  means  of  false  or  fraudulent  pretenses,  representa- 
tions or  promises,  forbid  the  payment,  by  any  postmaster,  to 
any  such  person  of  any  postal  money-order  drawn  to  his 
order  or  in  his  favor,  and  may  provide  by  regulations  for 
the  return,  to  the  remitter,  of  the  sums  named  in  such 
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money-orders.     But  this  shall  not  authorize  any  person  to 
open  any  letter  not  addressed  to  himself. 

The  eftect  of  these  provisions  is,  that  as  long  as  the  Post- 
master-General is  satisfied  that  any  one  is  engaged  in  one 
of  the  schemes  or  enterprises  described  in  the  statute,  the 
person  so  engaged,  while  the  ordinary  mail  is  open  to  him, 
as  to  all  others,  for  the  receipt  or  transmission  of  ordinary 
mail  matter,  shall  not  be  entitled  to  receive,  through  the 
mail  either  the  registered  letters  or  money  orders  provided 
for  in  the  law. 

On  the  12th  of  November,  1879,  the  Postmaster-General 
issued  the  following  order : 

*'  It  having  been  represented  to  me  that  a  certain  M.  A. 
Dauphin,  at  New  Orleans,  Louisiana,  is  engaged  in  conduct- 
ing a  scheme  or  device  for  obtaining  mo^ey  through  the 
mails  by  means  of  false  and  fraudulent  pretenses,  representa- 
tions and  promises,  and,  being  satisfied  from  the  evidence 
before  me  that  the  said  M.  A.  Dauphin  is  so  engaged,  I  do 
hereby  forbid  the  payment  by  the  postmaster  at  New 
Orleans,  Louisiana,  of  any  postal  money-order  drawn  to  the 
order  of  said  M.  A.  Dauphin  ;  or  M.  A.  Dauphin,  secretary ; 
or  M.  A.  Dauphin,  P.  0.  box  692  ;  and  the  said  postmaster 
is  hereby  directed  to  inform  the  remitter  of  said  postal 
money-order  that  the  payment  thereof  has  been  forbidden, 
and  that  the  sum  of  said  money  order  will  be  returned  upon 
the  presenting  of  a  duplicate  money-order,  applied  for  and 
obtained  under  the  regulations  of  the  department. 

^^And,  upon  the  same  evidence,  the  postmaster  at  New 
Orleans  aforesaid  is  hereby  instructed  to  return  all  registered 
lettera  which  shall  arive  at  his  office  directed  to  the  said  M. 
A.  Dauphin,  M.  A.  Dauphin,  secretary,  or  M.  A.  Dauphin, 
postoffice  box  692,  to  the  postmasters  at  the  offices  at  which 
they  were  originally  mailed,  with  the  word  ^fraudulent* 
plainly  written  or  stamped  upon  the  outside  of  such  letters." 
On  the  28th  of  December,  1879,  the  complainant,  who  is 
the  person  described  in  the  order,  filed  his  bill  of  complaint 
in  this  court  against  the  Postmaster-General,  denying  the 
facts  on  which  the  order  is  grounded,  denying  the  right  of 
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the  Postmaster-General  to  issue  it,  averring  irreparable  in- 
jury to  himself,  as  a  consequence  of  it,  and  asking  an  injunc- 
tion against  the  further  execution  of  it.  On  behalf  of  the 
Postmaster-General  a  demurrer  has  been  filed,  assigning 
several  causes  of  demurrer,  in  addition  to  the  general  one, 
that  the  complainant  has  not,  by  his  bill,  made  out  any  title 
to  the  relief  prayed. 

Some  stress  has  been  laid  on  the  pleadings  in  this  case. 
The  complainant's  averments  are  said  to  be  admitted  by  the 
demurrer.  He  avers  that  he  is  engaged  in  a  lawful  and 
legitimate  business  ;  that  he  is  not  engaged  in  conducting  or 
transacting  any  illegal  or  fraudulent  business,  and  has  not 
been  engaged  in  conducting  or  participating  in  any  scheme 
or  device  for  obtaining  money  through  the  mails  of  the 
United  States,  or  otherwise,  by  means  of  sluj  false  or  frauiu- 
lent  pretences,  promises  or  representations. 

If  the  nature  of  complainant's  business  had  been  disclosed, 
the  court  might  be  of  opinion  that  his  business  is  illegal  and 
illegitimate^  and  that  it  does  amount  to  a  scheme  for  obtaining 
money  through  the  mails  by  means  of  false  or  fraudulent  pre- 
tenses. Whether  it  be  so  or  not  is  a  question  of  law  or  a 
mixed  question  of  law  and  fact.  Every  averment  of  the 
bill,  on  this  subject,  involves  a  conclusion  of  law  ;  and  if 
there  is  any  proposition  settled  in  the  law  of  equity  plead- 
ings, one  is,  that  a  demurrer  does  not  admit  conclusions  of 
law.  It  admits  nothing  but  facts  properly  pleaded.  This 
rule  is  asserted  by  the  Supreme  Court  as  lately  as  in  the  ease 
of  the  United  States  vs.  Ames,  99  U.  S.,  (9  Otto)  p.  35. 

But  even  if  facts  alone  were  properly  averred  in  this  case, 
the  defendant  would  not  be  placed  in  the  attitude  of  really 
admitting  that  he  had  decided  a  state  of  facts  to  exist,  and 
yet  that  it  did  not  exist.  For,  after  all,  a  demurrer  in 
equity  simply  demands  the  judgment  of  the  court  whether, 
even  if  the  facts  alleged  in  the  bill  be  true,  the  complainant 
has  shown  a  proper  case  for  relief,  and  whether  the  defend- 
ant can  even  be  called  on  to  answer  and  deny  them  ;  and,  in 
form,  it  commences  with  a  protestation  against  the  truth  of 
the  matters  alleged.     Stor^^'s  Eq.  PI.,  sees.  446,  452. 
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The  questions  presented  to  the  court  as  to  the  legal  rights 
of  the  complainant  are  in  no  wise  difterent  from  those  which 
would  arise  upon  the  bill  alone,  upon  the  application  for 
an  interlocutory  injunction,  before  answer  or  other  defence, 
though  diiferent  questions  might  arise  in  a  proper  case,  as 
to  the  relief. 

The  complainant  seeks  our  aid  upon  the  ground  that  the 
act  of  Congress  and  the  action  of  the  Postmaster- General  in 
pursuance  of  it  violate  the  rights  and  privileges  guaranteed 
to  him  by  the  Constitution  of  the  United  States.  It  be- 
comes necessary  to  inquire  in  what  character  he  claims  these 
rights  and  privileges,  whence  they  are  derived,  and  what 
are  their  limits.  He  avers  that  he  is  a  citizen  of  the  State  of 
Louisiana  and  also  of  the  United  States.  The  two  kinds  of 
citizenship  are  different  and  have  different  rights  and  inci- 
dents. His  privileges  and  imnmnities  as  a  citizen  of  his  State 
are  not  derived  from  or  founded  on  the  Constitution  of  the 
United  States.  As  the  Supreme  Court  of  the  United  States 
say,  in  the  Slaughter  House  cases,  16  Wall.,  36  : 

*^It  would  be  the  vainest  show  of  learning  to  attempt  to 
prove,  by  citations  of  authority,  that  up  to  the  adoption  of 
the  recent  Amendments,  no  claim  or  pretence  was  set  up  that 
these  rights  depended  on  the  Federal  Government  for  their 
existence  or  protection,  beyond  the  very  few  express  limita- 
tions which  the  Federal  Constitution  imposed  upon  the 
States  ;  such,  for  instance,  as  the  protection  against  ex  post 
facto  laws,  bills  of  attainder,  and  laws  impairing  the  obliga- 
tion of  contracts.  But,  with  the  exception  of  these,  and  a 
few  other  restrictions,  the  entire  domain  of  the  privileges 
and  immunities  of  citizens  of  the  States,  as  above  defined, 
lay  within  the  constitutional  and  legislative  power  of  the 
States,  and  without  that  of  the  Federal  Government." 
They  further  say : 

*^  It  is  quite  clear  that  there  is  a  citizenship  of  the  United 
States  and  a  citizenship  of  a  State,  which  are  quite  distinct 
from  each  other." 
And— 
*'It  is  only  the  former  (the  privileges  and  immunities  of 
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the  citizens  of  the  United  States)  which  are  placed  by  (this 
clause  in)  the  14th  Amendment,  under  the  protection  of 
the  Federal  Constitution." 

Now,  it  must  be  very  plain  that  no  rights  in  connection 
with  the  mail  service  of  the  United  States  could  be  derived 
from  the  laws  or  constitution  of  any  State.  They  are  not, 
therefore,  of  the  class  of  rights  that  appertain  to  the  citizens 
of  a  State  as  such,  but  they  can  be  derived  only  under  the 
Constitution  and  laws  of  the  United  States  and  can  only  be 
asserted  as  those  of  a  citizen  of  the  United  States.  These 
distinctions  are  adverted  to  in  order  to  free  this  case  from  any 
confusion  that  the  consideration  of  local  and  State  legisla- 
tion might  introduce,  and  to  show  the  true  limits  of  the 
present  inquiry. 

There  is  probably  no  subject  in  the  range  of  constitu- 
tional law,  on  which  there  is  less  of  authoritative  exposition 
than  that  of  the  privileges  and  immunities  of  citizens  of 
the  United  States.  The  expression,  "privileges  and  immu- 
nities of  citizens  of  the  United  SiaieSy^  is  used  but  once  in 
the  entire  Constitution,  and  then  only  in  the  Fourteenth 
Amendment.  These  privileges  and  immunities  are,  to  some 
extent,  to  be  inferred  from  the  restrictions  upon  the  power 
of  Congress  contained  in  the  Amendments,  but  even  these 
restrictions  refer,  in  a  great  measure,  to  the  rights  of  citi- 
zens of  States.  United  States  v$,  Cruikshank,  92  U.  S.,  551. 
The  Constitution  nowhere  attempts  to  declare  or  define  the 
privileges  and  immunities  of  citizens  of  the  United  States. 
The  Supreme  Court  shrank  from  the  effort  to  do  so  in  the 
Slaughter  House  Cases.  But  they  ventured  to  suggest  some 
of  them  which  owed  their  existence  to  the  Federal  Govern- 
ment, its  national  character,  its  Constitution  or  its  laws. 
One  of  these,  they  say,  is  described  in  the  case  of  Crandell 
W5.' Nevada,  6  Wallace.  It  is  said  to  be  the  right  of  the 
citizen  of  this  great  country,  protected  by  implied  guaran- 
ties of  its  Constitution — 

"To  come  to  the  seat  of  Government,  to  assert  any  claim 
he  may  have  upon  that  Government,  to  transact  any  busi- 
ness he  may  have  with  it,  to  seek  its  protection,  to  share  ita 
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offices,  to  engage  iu  administering  its  functions.  He  baa 
free  access  to  its  seaports,  through  which  all  operations  of 
foreign  commerce  are  conducted,  to  the  sub-treasury,  land 
offices  and  courts  of  justice  in  the  several  States. 

"Another  privilege  of  a  citizen  of  the  United  States  is, 
to  demand  the  care  and  protection  of  the  Federal  Govern- 
ment over  his  life,  liberty  and  property,  when  on  the  high 
seas  or  within  the  jurisdiction  of  a  foreign  government. 

**The  right  to  use  the  navigable  waters  of  the  United 
States,  *  *  *  all  rights  secured  to  our  citizens  by 
treaties  with  foreign  nations  are  dependent  on  citizenship 
of  the  United  States,  and  not  citizenship  of  a  State. 

"  One  of  these  rights  is  conferred  by  the  very  article 
under  consideration  (the  Fourteenth  Amendment).  It  is 
that  a  citizens  of  the  United  States  can,  of  his  own  volition, 
become  a  citizen  of  any  State  of  the  Union,  by  a  bona  fide 
residence  therein,  with  the  same  rights  as  other  citizens  of 
that  State. 

"  To  these  rights  might  be  added  rights  secured  by  the 
Thirteenth  Amendment  and  part  of  the  Fourteenth." 
(All  of  which  are  restrictions  upon  the  States.) 

This  is  as  far  as  the  Supreme  Court  would  venture  to 
speak,  and  the  meagreness  of  this  schedule  of  rights  shows 
how  completely  we  are  remitted  to  the  vague  and  unsur- 
veyed  region  of  theory  when  we  are  required  to  define  the 
privileges  and  immunities  of  federal  citizenship. 

Let  us  endeavor  to  ascertain  how  far  the  rights  of  the 
citizen  in  reference  to  the*  special  subject  presented  by  this 
case  admit  of  definition. 

The  Constitution  of  the  United  States  provides  that  Con- 
gress shall  have  the  power  to  establish  post  offices  and  post 
roads. 

This  is  not  a  duty  but  a  power,  and  like  all  the  other 
po^^ers  enumerated  in  the  8th  section  of  the  Ist  article,  the 
extent  and  mode  of  its  exercise  depends  entirely  on  the  dis- 
cretion of  Congress.  They  might  decline  to  exercise  the 
power  at  all,  as  they  have  declined  to  exercise  others  of  their 
povi^^rs,  or  they  might  have  left  the  whole  work  of  mail 
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communication  between  the  different  parts  of  the  conntry 
to  the  States  or  to  individual  enterprise. 

If  Congress  shall  choose  to  exercise  this  power,  what  con- 
stitutional limitations  are  there  upon  it  ?  In  express  terras, 
absolutlely  none.  Congress  may,  therefore,  provide  just 
such  mail  facilities  as  they  think  proper,  and  may,  from 
time  to  time,  change  and  regulate  the  whole  postal  system 
in  their  discretion.  When  they  have  exercised  this  power, 
it  is  simply  a  discretionary  provision  for  the  business  needs 
of  the  public.  The  whole  postal  system  is  a  mere  business 
accommodation  for  the  people.  The  privileges  it  confers  are 
simply  of  legislative  creation  and  are  subject  to  legislative 
destruction.  It  cannot,  therefore,  be  said  that  the  citizen 
of  the  United  States  has  an  absolute  constitutional  right,  or 
in  other  words,  that  it  is  one  of  the  privileges  of  his  citizen- 
ship, that  his  letters  should  be  carried  by  the  United  States 
*  at  all ;  and  still  less,  that  they  be  carried  in  any  special 
manner.  Whatever  rights  he  may  have  in  this  respect, 
exist  in  the  discretion  of  the  legislature,  and  are  entirely 
different  from  those  fundamental  rights  to  life,  liberty  and 
property,  which  are  secured  by  the  Constitution. 

Since,  then,  Congress  may,  or  not,  in  its  discretion,  pro- 
vide a  postal  system  for  public  convenience,  it  is  difficult  to 
say  what  conditions  it  may  not  impose  to  its  use  and  enjoy- 
ment. It  is  not  contested  that  Congress  may  exclude  from 
the  mail  any  matter  which  they  deem  prejudicial  to  public 
morals. 

The  Supreme  Court  say,  in  Ex  parte  Jackson,  6  Otto, 
727: 

"  The  power  possessed  by  Congress  embraces  the  regula- 
tion of  the  entire  postal  system  of  the  country.  The  right 
to  designate  what  shall  be  carried  necessarily  involves  the 
right  to  determine  what  shall  be  excluded." 

But  while  the  absolute  right  of  the  citizen  to  have  this 
business  convenience  provided  for  him  cannot  be  maintained, 
it  may  be  said  that  the  right  exists  under  the  Constitution 
conditionally  ;  that  if  Congress  shall  once  exercise  its  dis- 
cretionary power  it  cannot  discriminate  between  persons  or 
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classes  of  persons ;  it  must  legislate  for  all  alike ;  all  the 
citizens  of  the  United  States  have  a  constitiUional  right  to 
equal  participation  in  the  benefits  of  legislation  and  the  use 
of  any  instrumentality  created  by  it,  unless,  at  least,  the  ex- 
clusion be  imposed  by  way  of  punishment  for  crime,  and 
that  after  due  conviction  only  ;  and  that  any  condition  de- 
structive of  this  equality  is  repugnant  to  the  spirit  of  the 
Constitution. 

This  principle  of  equality  is  not,  in  terms,  asserted  in  the 
Constitution.  The  nearest  approach  to  it  is  in  the  require- 
ments of  the  8th  section,  that  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States,  and  that  no 
preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  th^  ports  of  one  State  over  those  of  another. 
Nevertheless,  it  may  be  admitted  to  be  a  theoretical  prin- 
ciple underlying  all  republican  government.  But  when  we 
come  to  apply  it  to  particular  cases,  we  shall  find  that  it  can 
be  accepted  only  with  distinctions  and  qualifications.  If, 
for  example,  it  be  absolutely  true,  what  is  to  be  said  of  the 
franking  privilege?  On  the  2l8t  of  March,  1800,  Congress 
enacted,  ^'  That  all  letters  and  packages  to  and  from  Martha 
Washington  shall  be  received  and  conveyed  by  post  free  of 
pcistage  for  and  during  her  life."  And  so  likewise,  various 
acts  of  Congress  have  allowed  other  classes  of  persons  to 
send  lettera  by  the  public  mails  without  expense.  The  rest 
of  the  people  are  compelled  to  pay  for  this  privilege,  and 
consequently  they  are  made,  to  a  certain  extent,  to  main- 
tain the  mail  service,  at  their  expense,  for  the  benefit  of  the 
favored  few.  If  it  be  said,  as  it  doubtless  may,  that  the 
convenient  dispatch  of  public  business  req&ires  this  exclusive 
privilege  to  be  created,  it  only  follows  that  in  some  cases 
this  principle  of  equality  must  yield  to  other  considerations. 
If  it  must  be  ngidly  applied  to  all  cases,  then  would  not 
every  citizen  be  entitled  to  his  mandamus  to  compel  the 
post  ofiice  to  receive  and  transmit  his  mail  matter*free  of 
expense  to  him,  if  any  are  so  favored  ?  The  same  may  be 
said  of  pensions.  Time  and  again  they  are  granted,  not  as 
part  of  the  terms  of  public  service,  but  altogether  gratuitously. 
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Tbe  mass  of  the  people  pay  these  gratuities  to  the  few. 
Would  every  citizen  be  entitled  to  demand  an  equal  share 
in  this  species  of  bounty,  because  it  is  bestowed  upon  some  ? 
Or,  on  the  other  hand,  is  it  not  to  be  justified  on  the  ground 
that  this  generosity  is  calculated  to  stimulate  zeal  in  the 
public  service  and  reconcile  to  its  risks  ? 

The  same  rule  of  equality  which  can  be  invoked  as  to 
privileges  must  also  apply  to  immunities,  such  as  exemptions 
from  taxation.  We  know  that  these  exemptions  are  some- 
times granted  to  encourage  enterprise,  but  this  would  be 
absolutely  forbidden,  and  would  require  a  general  remission 
of  all  taxes^  where  some  are  thus  relinquished,  if  the  rule  of 
equality  be  inflexible.  And  so  with  the  regulation  of  com- 
merce by  Congress.  We  know  that  the  power  of  CJongress 
to  impose  discriminating  duties,  with  a  view  to  the  protec- 
tion and  encouragement  of  domestic  manufacture,  has  been 
a  subject  of  much  legislative  debate,  but  for  all  practical  pur- 
poses, and  as  far  as  any  judicial  power  of  interference  is 
concerned,  it  cannot  be  gainsaid.  One  class  of  importers,  by 
this  system^  is  less  burdened  than  others,  and  a  part  of  the 
community  in  effect  pays  a  bounty  to  another  part.  It  was 
never  supposed,  however,  to  be  in  the  power  of  the  court  to 
correct  this  inequality. 

And  so,  with  regard  to  the  agencies  of  the  Federal  Gov- 
ernment, created  in  the  exercise  of  its  incidental  powers. 
Congress  may  borrow  money  on  the  credit  of  the  United 
States,  and,  as  incidental  to  this  power,  may  issue  its  obliga- 
tions in  the  shape  of  bonds  exempted  from  taxation.  In  this 
way,  it  enables  citizens  and  corporations  to  hold  property 
free  from  taxation  to  which  others  are  subjected.  And  so 
it  created  a  corporation — the  bank  of  the  United  States — 
which  was  held  free  from  the  taxation  to  which  other  cor- 
porations were  subject.  The  result  is  that  even  inequality 
of  benefits  and  burdens  might  be  created  when  necessary 
and  proper  as  a  means  of  executing  the  express  powers  of 
Congress. 

These  are  cases  of  privilege  given  to  the  few,  to  the  exclo- 
sion  of  the  many.     Privileges  to  the  many  to  the  exclusion 
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of  the  few^  would  seem  at  least  equally  justifiable.  The 
cases  of  special  exclasion  from  the  elective  franchise,  referred 
to  hereafter,  show  this. 

These  illustrations  serve  to  show  that  while  the  general 
theory  is  admitted,  that  legislation  must  be  for  the  equal 
benefit  of  all  citizens,  yet  considerations  of  public  necessity 
of  the  general  welfare,  of  national  policy,  &c.,  must  predomi* 
Date  over  the  rule  in  particular  cases. 

Other  illustrations  are  suggested  by  the  Slaughter  House 
cases  before  referred  to. 

An  exclusive  right  had  been  given  by  law  to  a  private 
company,  to  establish  the  landings  for  cattle,  and  the  places 
where  they  should  be  slac^ghtered,  in  New  Orleans.     Every- 
body was  forbidden  to  slaughter  elsewhere.     It  was  claimed 
that  this  virtually  destroyed  the  business  of  the  butchers  not 
connected  with  this  company.     But  this  court  eay  :    "Un- 
wholesome  trades,  slaughter  houses,  &c.,  &c.,  may  all,  says 
Chancellor  Kent,  be  interdicted  by  law,  in  the  midst  of 
dense  masses  of  population,  on  the  general  and  rational 
principle  that  every  person  ought  so  to  use  his  property  as 
not  to  injure  his  neighbors,  and  that  private  interests  must 
be  subservient  to  the  general  interests  of  the  community. 
This  is  called  the  police  power.     •     •     •     •     This  power  is, 
and  must  be,  from  its  very  nature,  iiicapable  of  any  very 
exact  definition  or  limitation.     Upon  it  depends  the  security 
of  social  orders.     •     •     •     Persons  and  property  are  sub- 
jected to  all  kinds  of  restraint  and  burdens,  in  order  to  secure 
the  general  comfort.     Of  the  perfect  right  of  the  legislature 
to  do  this,  no  question  ever  was  or  ever  can  be  made,"  &c. 
There  can  be  no  doubt  that  this  police  power  extends  to 
moral  as  well  as  physical  evils.    A  State  may  prohibit  the 
existence  of  lotteries,  gift  enterprises,  &c.,  in  the  interest  of 
public  morals.    If  it  can  do  this,  then,  as  the  greater  power 
includes  the  less,  it  may  hamper  and  restrict  them,  and  dis- 
courage them  by  conditions  or  denial  of  privileges  not  made 
applicable  to  other  occupations^    If,  for  instance,  a  State 
controlled  the  mails  within  its  limits,  although  this  principle 
of  equality  is  equally   at   the  foundation  of  the  State  and 
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Federal  Governments,  it  is  not  perceived  why  it  might  ■  not 
be  overruled,  so  to  speak,  by  the  State,  in  the  exercise  of  its 
police  power,  by  denying  the  use  of  the  mails  to  all  persons 
engaged  in  these  forbidden  pursuits,  for  the  purpose  of  pre- 
venting the  dissemination  of  corrupting  matter. 

If  the  States  might  do  this,  so  might  Congress  thus  legis- 
late in  the  territories  and  the  District  of  Columbia.  And 
when  persons  seek  the  aid  of  the  Federal  Government  and 
the  use  of  its  agencies,  they  put  themselves  as  completely 
within  the  domain  of  the  Federal  authority,  for  purposes  of 
regulation,  prohibition  and  exclusion,  as  if  they  were  within 
the  exclusive  territorial  jurisdiction  of  the  United  States. 

Now,  what  the  legislation  of  Congress,  now  under  con- 
sideration, proposes,  is,  substantially,  to  ofi*er  to  all  persons 
the  convenience  of  registration  of  letters  containing  valuable 
.matter,  excepting  letters  addressed  to  those  who  are  shown, 
to  the  satisfaction  of  the  Postmaster  General,  to  be  engaged 
in  lotteries,  gift  concerts  or  other  similar  enterprises,  and 
these  it  excludes  and  refuses  to  deliver  in  the  interest,  it  is 
presumed,  of  public  morals,  and  because  it  is  almost,  if  not 
quite,  impossible  otherwise  to  prevent  this  public  convenience 
from  being  made  an  instrument  of  corruption.  If  it  be 
shown  or  conceded  that  the  rule  of  equality  can  be  departed 
from  on  any  ground,.it  is  impossible  to  deny  that  it  may  be, 
when  this  is  deemed  necessary  by  Congress,  to  prevent  a 
great  evil,  and  to  prevent  what  is  designed  for  a  blessing 
from  being  converted  into  a  curse. 

Congress  has  the  express  power  to  establish  post  offices 
and  post  roads.  According  to  the  Supreme  Court,  this  not 
only  means  that  they  may  establish  the  offices  and  roads, 
but  also  that  they  may  carry  the  mail,  admit  and  exclude 
what  matter  they  please.  They  have  declared  that  certain 
matter  shall  be  excluded,  as  they  have  the  right  to  do.  As 
incidental  to  this  power,  they  have  the  power  to  punish  those 
who  rob  the  mail  (McCulloch  vs.  Maryland),  and  also  those 
who  disobey  this  law.  They  are  forbidden,  however,  to  seize 
and  search  private  papers.  (Amendments,  Art.  4).  Then, 
what  more  necessary  and  proper  means  of  excluding  forbid- 
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« 
den  matter,  than  to  deny  the  use  of  the  mails  to  those  who 

are  known  to  be  using  them  for  forbidden  objects  7  If  this 
be  the  case,  the  mere  inequality  produced  by  such  legislation 
will  not  be  fatal  to  its  validity,  according  to  the  illustrations 
we  have  given,  and  some  other  principle  of  the  Constitution 
must  be  invoked,  in  order  to  overthrow  it. 
'  The  application  of  the  principle  of  equality  to  this  case 
would  be,  that  Congress  has  no  right  to .  provide  these 
special  mail  facilities  for  the  innocent,  without  at  the  same 
time  conceding  them  to  be  notorious  and  professional  wrong- 
doers, to  whom  they  would  afford  the  most  powerful  agency 
for  wrongdoing,  and  that  the  latter  must  have  the  same  use 
of  the  Federal  agency  as  others,  until  accident  shall  betray 
their  use  of  it,  and  this  shall  be  followed  by  judicial  convic- 
tioD.  We  cannot  believe  that  the  Government  is  bound  to 
such  an  inflexible  rule  of  equality,  as  will  involve  these 
results. 

The  right  of  every  citizen  to  the  benefit  of  the  discretion- 
ary legislation  of  Congress  must  be  subject  to  the  necessities 
of  public  health,  morals,  order,  and  the  general  welfare,  and 
ttie  efficient  execution  of  the  powers  expressly  conferred  by 
the  Constitution. 

We  have,  so  far,  discussed  the  general  theory  of  the  obliga- 
tion of  the  Government  to  legislate  without  discrimination. 
Assuming  this  obligation  to  exist,  however,  there  is  still  a 
difficulty  in  treating  it  as  one  enforceable  by  the  courts. 

Let  us  take,  for  illustration,  the  franking  privilege.  If 
Congress  has  no  power  to  grant  this  to  a  limited  number 
of  persons,  bow  is  their  action  in  doing  so  to  be  judicially 
remedied?  It  must  either  be  by  preventing  the  favored 
few  from  enjoying  the  privilege,  or  it  must  be  by  extending 
it  to  all.  Would  the  first  be  possible  ?  Could  any  citizen, 
not  admitted  to  the  privilege,  come  into  court  and  have  the 
Postmaster  General  enjoined  from  transmitting  anybody's 
niail  matter  under  a  frank,  because  the  complainant  is 
debarred  from  that  advantage  ?  Plainly,  such  an  attempt 
would  be  futile.  On  the  other  hand,  could  he  obtain  a 
mandamus  compelling  the  Postmaster  General  to  receive  and 
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traDBmit  his  mail  matter  free  of  charge,  becauBe  others  are 
allowed  that  privilege  ?  Without  a  word  in  the  statute  or 
in  the  Constitution  to  warrant  it,  could  the  court  administer 
such  relief  upon  the  abstract  principle  of  equal  rights  ?  If 
60,  the  court  would  be  extending  the  law  to  objects  not 
embraced  in  it,  and  this  would  be  legislation.  It  would  be 
an  attempt  to  supply  an  omission  in  legislation,  and  to  dis- 
charge for  Congress  a  supposed  duty  to  which  it  had  been 
delinquent.  All  this  is  clearly  impossible,  and  these  inquiries 
show  that  this  theoretical  duty  of  Congress  to  legislate 
equally  for  all,  belongs  rather  to  the  class  of  imperfect  obli- 
gations of  which  Paley  speaks,  which  cannot  be  enforced 
because  they  are  indeterminate,  and  must  be  left  to  the 
judgment  and  conscience  of  the  party  charged  with  them, 
such  as  the  duty  of  those  in  power  to  appoint  the  most 
worthy  to  office,  Ac.,  &c. 

Apply  these  reflections  to  the  present  case.  The  act  of 
June  8, 1872,  c.  385  (Rev.  Stats.,  sec.  8926),  authorizes  the 
Postmaster  General  to  establish  a  uniform  system  of  regis- 
tration, but,  at  the  same  time,  it  authorizes,  or,  more  cor- 
rectly speaking,  it  directs  him  to  refuse  to  deliver  registered 
letters  addressed  to  persons  who  are  proved  to  him  to  be 
engaged  in  fraudulent  lotteries,  &c.,  &c.  It  is,  in  short,  an 
ofter  of  this  convenience  of  registration  to  all  persons  except 
those  so  described.  Supposing  Congress  to  have  been  wrong 
in  this,  and  that  it  was  their  duty  to  extend  this  convenience 
indiscriminately  to  all  persons,  how  can  the  court  so  extend 
it  without  encroaching  upon  the  legislative  functions  of 
Congress  ?  The  supposed  wrong  here  would  be  a  negative 
one,  and  would  consist,  not  in  a  positive  encroachment  upon 
some  rights  existing  independently  of  this  law,  but  in  the 
mere  exclusion  from  the  benefits  of  the  law,  of  certain 
persons,  and  this  could  not  be  remedied  without  amending 
the  law  itself,  which  is  beyond  the  power  of  the  courts. 

We  have,  so  far,  discussed  only  the  objection  to  the  act  of 
Congress,  that  it  discriminates  between  citizens  who  are 
entitled  to  share  its  benefits  equally. 

There  are,  however,  other  serious  questions  relating  to  its 
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supposed  conflict  with  important  provisions  of  the  Constitu- 
tion. It  is  argued,  that  to  deny  to  a  citizen  the  benefits  of 
the  act  of  Congress,  especially  on  the  ground  that  he  is 
engaged  in  an  unlawful  occupation,  is  punishment,  and  that 
to  *  authorize  the  Postmaster  General  to  execute  the  pro- 
visions of  the  law,  in  this  respect,  is  to  authorize  the  inflic- 
tion of  this  punishment  without  due  process  of  laxOy  in  defiance 
of  the  guaranties  of  the  Constitution,  and  is  equivalent  to 
investing  him  with  judicial  power  which  can  only  be  lodged 
in  the  courts. 

The  term  *^  punishment  "  is  only  used  twice  in  the  Con- 
stitution, viz.,  in  Article  III,  which  empowers  Congress  to 
declare  the  punishment  of  treason,  and  in  Article  VIII  of 
the  Amendments,  which  declares  that  excessive  bail  shall 
not  be  required  nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted.  But  Article  Y  of  the  Amend- 
ments also  declares  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law. 

The  rights  to  life,  liberty  and  property  are  not  the  creature 
of  legislation,  or  of  the  Constitution,  but  they  are  recognized 
by  the  Constitution  as  rights  already  in  existence,  which  it 
seeks  to  protect  from  legislative  encroachment.  The  Decla- 
ration of  Independence  asserts  that  men  are  endowed  by 
(heir  Creator  with  certain  inalienable  rights;  that  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness  ;  that  to 
secure  these  rights,  governments  are  instituted  among  men. 
The  right  to  liberty  and  the  pursuit  of  happiness  includes 
the  right  to  acquire  and  enjoy  property.  These  are  the 
rights  then — fundamental,  natural,  and  antedating  all  con- 
stitutions— which  this  amendment  was  designed  to  protect. 
To  deprive  of  these  would  be  punishment,  except  where 
property  is  taken  in  the  exercise  of  the  right  of  eminent 
donaain. 

But  how  far  does  this  amendment  apply  to  mere  privileges 
created  by  legislative  authority  ?  What  property  exists  in 
these  which  a  legislative  act  may  not  destroy  ?  We  do  not, 
of  course,  refer  to  rights  acquired  by  grant  of  property,  cor- 
porate franchises,  &c.,  for  a  consideration,  which  become  ves- 
28 
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ted  rights  of  property  by  virtae  of  executed  contract8,but  to 
mere  privileges  and  conveniences  gratuitously  provided  by 
Congress,  matters,  not  of  right,  but  of  grace,  such  as  the 
franking  privilege  before  referred  to,  or  the  privilege  of 
sending  registered  letters,  or  money  orders,  provided  for  by 
this  law.  Can  anybody  question  the  power  of  Congress  to 
repeal  the  whole  law  relating  to  registration  of  letters,  or  to 
authorize  the  Postmaster  General  to  suspend  or  abolish  the 
system  of  registration  which  he  was  authorized  to  establish, 
in  his  discretion.  And  if  Congress  should  repeal  the  law  on 
the  very  ground  of  the  abuses  to  which  the  registration  had 
been  perverted,  or  should  authorize  the  Postmaster  General 
to  suspend  or  abolish  the  system,  when  he  should  think  such 
abuses  required  it,  would  the  validity  of  such  act  be  any 
more  questionable  ?  There  can  be  no  doubt  of  the  power  of 
Congress  in  such  case,  because  the  act  of  Congress  is  an  act 
of  discretionary  legislation,  creating  no  vested  contract 
rights  and  essentially  repealable.  And,  yet,  if  the  constitu- 
tional provision  be  applicable  to  such  a  case,  according  to 
the  argument  for  complainant,  this  would  be  punishment, 
without  due  process,  of  the  most  indefensible  kind,  because 
it  would  involve  alike  the  innocent  and  the  guilty.  If  the 
repeal  of  this  law  could  not  be  held  to  deprive  the  people 
generally  of  their  property  without  due  process  of  law,  then 
the  withdrawal  from  the  complainant  of  the  right  to  receive 
registered  letters,  even  supposing  him  to  have  been  pre- 
viously entitled  to  it  under  the  law,  cannot  be  said  to  have 
such  effect  as  to  him,  unless  such  effect  be  found  in  the 
mere  fact  of  discrimination  against  him.  Whether  this  be 
so  will  depend  upon  the  question  already  discussed,  viz., 
whether  the  complainant  has  a  constitutional  right  to  this 
privilege  of  registration,  simply  because  others  have  it.  For 
if  he  has  not,  as  we  think  has  been  sufficiently  shown,  then 
the  withdrawal  of  the  privilege  from  him,  while  others  still 
retain  it,  does  not  deprive  him  of  any  property  in  the  con- 
stitutional sense  of  the  term. 

The  argument  for  complainant   ignores  the  distinction 
between  the  punitive  and  the  preventive  features  of  the 
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legislation  of  Congress  on  this  subject.  Section  3894  of  the 
Revised  Statutes  imposes  a  fine  on  any  one  who  shall  know- 
ingly deposit  in  the  mail  any  letter,  &c.,  concerning  lotteries, 
gift  enterprises,  &c.  The  imposition  of  a  fine  would  be 
taking  the  property  of  a  party  accused,  and  could  not  be 
authorized  to  be  done  by  the  Postmaster  General,  or  other- 
wise than  in  a  due  course  of  judicial  proceeding.  But  sec- 
tion  8929  of  the  Revised  Statutes  authorizes  that  officer  to 
direct  his  subordinates  to  refuse  the  delivery  of  registered 
letters  to  persons  engaged  in  the  lottery  or  other  fraudulent 
business,  and  to  return  them  to  the  writers.  This  is  pre- 
raUioriy  resorted  to  because  of  the  difficulty  or  impossibility 
of  detection.  Its  object  is,  plainly,  not  to  punish^  but  to 
preserve  the  mail  from  misuse.  And  that  this  object  dis- 
tinguishes it  from  a  punitive  measure,  is  a  proposition 
supported  by  authority,  as  will  presently  be  shown.  Congress 
might  have  provided  by  section  8894,  supra,-  that  parties 
guilty  of  the  acts  mentioned  should,  after  conviction,  and  as 
a  part  of  the  penalty,  be  excluded  forever  from  the  use  of 
the  registration  system,  and  in  a  certain  sense,  this  would 
then  be  punishment.  But  it  is  a  non  sequiiur  that  such 
exclusion  could  not  be  authorized  in  a  different  way,  without 
being  punishment.  Whether  it  is  so  intrinsically,  in  any  con- 
stitutional sense,  depends  entirely  on  the  question  whether 
it  is  a  deprivation  of  any  right  of  property,  as  distinct  from 
the  mere  withdrawal  of  a  gratuitous  indulgence. 

The  cases  of  Cummins  vs.  The  State,  and  Ex  parte  Gar- 
land, 4  Wall.,  277,  883,  have  been  cited  and  relied  on. 
Cummins  was  indicted  for  teaching  and  preaching  as  a  priest 
of  the  Roman  Catholic  church,  without  taking  a  certain 
expurgatory  oath,  having  reference  to  the  late  rebellion, 
prescribed  by  the  new  constitution  of  Missouri,  adopted  in 
1865,  which  declared  persons  who  had  done  certain  acts 
incapable  of  holding  any  office  or  acting  as  teacher  or  pro- 
fessor in  any  school  in  the  State,  &c.  It,  in  fact,  forbade 
the  accused  from  pursuing  his  lawful  calling,  unless  he  could 
take  this  oath,  or,  in  other  words,  if  he  had  theretofore  done 
any  of  the  acts  in  aid  of  the  rebellion  enumerated  in  the 
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constitution.  Now  it  is  evident  that  this  interfered  as 
much  with  his  liberty  and  property  as  if  it  had  imposed  im- 
prisonment or  a  pecuniary  penalty,  and,  therefore,  was 
punishment,  and  the  law  imposing  it  was  held  to  be  a  bill  of 
attainder,  for  which  reasons  the  court  held  it  void. 

Justice  Field  says : 

"  We  do  not  agree  with  the  counsel  of  Missouri,  that  to 
punish  one  is  to  deprive  him  of  life,  liberty  and  property, 
and  that  to  take  from  him  anything  less  than  these  is  no 
punishment  at  all.  The  learned  counsel  does  not  use  these 
terms — life,  liberty  and  property — as  comprehending  every 
right  known  to  the  law.  He  does  not  include  under  liberty, 
freedom  from  outrage  to  the  feelings  as  well  as  restraints  on 
the  person.  He  does  not  include  under  property,  those 
estates  which  one  may  acquire  in  professions,  though  they 
are  often  the  source  of  the  highest  emoluments  and  honors. 
The  deprivation  of  any  rights,  civil  or  political,  previously 
enjoyed,  may  be  punishment,  the  circumstances  attending  and 
the  causes  of  the  deprivation  determining  this  fact.  Disqualifi- 
cation from  office  may  be  punishment  as  in  cases  of  con- 
viction. Disqualification  from  the  pursuits  of  a  lawful 
avocation,  or  from  positions  of  trust,  or  from  the  privilege 
of  appearing  in  the  courts,  or  acting  as  executor,  &c.,  may 
also,  and  often  has  been,  imposed  as  punishment." 

And  again — 

"The  theory  upon  which  our  political  istitutions  rest  is, 
that  all  men  have  certain  inalienable  rights — that  among 
these  are  life,  liberty  and  pursuit  of  happiness,  and  that  in 
the  pursuit  of  happiness,  all  avocations,  all  honors  and  all 
positions,  are  alike  open  to  every  one,  and  that  in  the  pro- 
tection of  these  rights  all  are  equal  before  the  law.  Any 
deprivation  or  suspension  of  any  of  these  righ%  for  pj^st 
conduct,  is  punishment,  and  can  in  no  otherwise  be  defined." 

In  other  w^ords,  the  court  find  fault  with  the  narrowness  of 
counsel's  interpretation  of  the  terms  liberty  and  property, 
and  consider  them  as  not  confined  to  mere  freedom  of  the 
person  from  restraint,  and  mere  tangible  property,  but  as 
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embracing  the  right  to  pursue  all  lawful  avocations  and 
honors,  and  hold  any  deprivation  of  them  as  punishment. 

The  same  views,  in  substance,  were  enunciated  in  the  case 
of  JEx  parte  Garland,  where  the  question  arose  upon  the  con- 
stitutionality of  an  act  of  Congress  excluding  all  persons 
from  practice  in  the  Federal  courts  who  would  not  take  an 
expurgatory  oath  that  they  had  voluntarily  given  no  aid, 
&c.,  to  persons  engaged  in  armed  hostility  to  the  United 
States.  Garland  had  previously  been  admitted,  in  1860,  to 
the  Supreme  Court  of  the  United  States.  The  court  take 
the  same  distinction  which  I  have  asserted  between  matters 
of  right  and  those  of  mere  privilege.    They  say  : 

"  The  profession  of  an  attorney  and  counsellor  is  not  like 
an  office  created  by  act  of  Congress,  which  depends  for  its 
continuance,  its  powers  and  its  emoluments  upon  the  will  of 
its  creator,  and  the  profession  of  which  may  be  burdened 
with  any  conditions  not  prohibited  by  the  Constitution. 

'^  The  attorney  and  counsellor  being  by  the  solemn  judicial 
act  of  the  court,  clothed  with  his  office,  does  not  hold  it  as 
a  matter  of  grace  and  favor.  The  right  which  it  confers 
upon  him  to  appear  for  suitors  and  to  argue  cases  is  some- 
thing more  than  a  mere  indulgence,  revocable  at  the  pleasure 
of  the  court,  or  at  the  command  of  the  legislature.  It  is  a 
right  of  which  he  can  only  be  deprived  by  the  judgment  of 
the  court  for  moral  or  professional  delinquency." 

The  difterence  between  the  majority  and  the  minority  was 
on  this  question,  and  is  thus  expressed  in  the  dissenting 
opinion  : 

"  The  right  to  practice  law  in  the  courts  as  a  profession,  is 
a  privilege  granted  by  the  law,  under  such  limitations  and 
conditions  in  each  State  or  government  as  the  law-making 
powers  may  prescribe.  It  is  a  privilege,  not  an  absolute 
right.'' 

The  distinction  between  absolute  rights  and  mere  legis- 
lative privileges,  which  I  have  dwelt  upon,  is  still  more 
strongly  brought  out  in  other  cases. 

The  constitution  of  Maryland  of  1864  restricted  the  right 
of  sufiVage  in  that  State  as  it  had  previously  existed,  and 
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disqualified  from  voting  all  persons  who  had  given  aid  or 
support  to  the  rebellion,  and  required  the  officers  of  regis- 
tration carefully  to  exclude  all  persons  so  disqualified  from 
voting  or  being  registered.  No  one  was  to  vote  unless  regis- 
tered, and  unless  he  would  take  an  oath  that  he  had  not 
given  aid,  Ac,  but  even  this  oath  was  not  to  be  conclusive 
evidence  of  his  right  to  vote.  The  officers  of  registration 
were  in  effect  made  the  judges  to  determine  the  citizen's 
right  to  the  exercise  of  the  elective  franchise. 

In  the  case  of  Anderson  vs.  Baker  et  al.,  23  Md.,  531,  the 
petitioner  applied  in  the  circuit  court  of  Montgomery  county, 
Maryland,  for  a  mandamus  to  compel  the  officers  of  regis- 
tration to  register  his  name  on  the  column  of  legal  voters 
in  his  county.  The  petition  being  dismissed,  an  appeal  was 
taken  to  the  court  of  appeals.  The  new  constitution  was 
assailed  in  respect  to  this  provision,  on  the  ground  that  the 
right  of  suffrage  is  property  and  an  inalienable  right,  that 
to  deprive  the  citizen  of  it  is  punishment,  and  when  it  is 
for  past  acts  it  is  ex  post  facto  punishment,  and  the  consti- 
tution, in  the  provisions  in  question,  is  both  a  bill  of  at- 
tainder and  an  ex  post  facto  law. 

But  the  court,  with  one  dissenting  opinion,  controvert 
those  positions,  and  show  **  that  the  subject  of  suff'rage  is 
exclusively  within  the  control  of  the  State,  is  given  to  or 
withheld  from  persons  at  the  will  of  the  State  ;  that  there 
is  no  State  in  which  all  persons  enjoy  it,  and  it  is  not  a  natu- 
ral, inalienable  right,  and  it  may  be  enlarged  or  contracted 
at  the  pleasure  of  the  State.  If  it  can  be  done  without  re- 
gard to  the  conduct  of  the  citizen,  certainly  nothing  done 
by  him  could  subject  the  power  to  limitation.  The  object 
arid  intention  of  the  law  determines  whether  it  is  merely 
preventive  or  punitive.  Being  the  former,  though  accom- 
panied by  the  withdrawal  of  privileges  previously  enjoyed, 
it  is  not  necessarily  the  latter.  The  political  power  of  the 
State,  its  preventive  means,  are  not  to  be  confounded  with 
the  assumption  of  judicial  powers  by  a  convention  or  legis- 
laure." 

This  case  goes  further  than   is   necessary  for  the  present 
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case,  because  the  constitution  in  question  withdrew  certain 
privileges  from  parties  in  consequence  of  past  conduct,  and 
at  least  provoked  attack  as  in  conflict  with  the  ex  post  facto 
prohibition  of  the  Constitution  of  the  United  States,  but  it 
is  valuable  as  showing  the  difference  between  fundamental 
rights  and  those  created  by  and  changeable  by  positive  law  ; 
and  as  showing  that  the  exercise  of  discretionary  power  in 
this  direction  for  preventive  purposes  is  not  to  be  confounded 
with  punishment,  or  to  be  condemned  on  the  mere  ground 
of  its  discriminating  and  unequal  operation. 

In  the  case  of  Blair  vsJ  Bidgely,  4  Missouri,  63,  the  same 
question  was  presented,  and  the  distinction  I  have  above 
taken  was  sustained.    The  court  say  : 

*^  The  doctrine  of  the  Supreme  Court  of  the  United  States 
in  the  Cummins  case,  proceeds  on  the  idea  that  a  right  to 
pureue  a  calling  or  profession,  is  a  natural  and  inalienable 
right,  and  that  a  law  precluding  a  person  from  pursuing  his 
calling  or  profession,  on  account  of  past  conduct,  is  inflicting 
a  penalty,  and  therefore  void.  There  are  certain  rights 
which  inhere  in  and  attach  to  a  person,  and  of  which  ho 
cannot  be  deprived,  except  by  forfeiture  for  crime,  whereof 
he  must  be  first  convicted  by  due  process  of  law.  These  are 
termed  material  or  absolute  rights." 

Blackstone  says: 

"By  the  absolute  rights  of  individual,  we  mean  those 
which  are  so  in  their  primary  and  strictest  sense,  and  which 
would  belong  to  persons  merely  in  a  state  of  nature,  and 
which  every  man  would  be  entitled  to  enjoy,  whether  out  of 
society  or  in  it.  These  rights  may  be  arranged  under  the 
following  heads : 

1.  The  right  of  personal  security.  1.  The  right  to  per- 
sonal liberty.     8.  The  right  to  acquire  and  enjoy  property. 

«*  •  •  *  The  right,  then,  to  life,  liberty  and  private 
property  is  natural,  absolute  and  vested,  and  belongs  as  well 
to  the  individual  in  a  State  unconnected  with  society,  as  in 
the  most  carefully  guarded  and  well  arranged  system  of 
government.  He  cannot  be  deprived  of  life  without  due 
process  of  law.     He  can  be  restrained  of  his  liberty  only  by 
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the  same  means ;  and  his  right  to  acquire  and  enjoy  prop- 
erty, reap  the  fruits  and  earnings  of  his  own  industry,  should 
be  fully  guaranteed  and  protected.  A  man  may  be  said  to 
have  a  special  property  in  the  profession  or  calling  by  which 
means  he  makes  his  support,  and  that  he  can  be  deprived  of 
it  only  in  the  usual  manner  and  according  to  the  common 
forms  of  law.  •  •  •  But  is  the  right  to  vote  or  exercise 
the  elective  franchise  a  right,  either  natural,  absolute  or 
vested?"  Ac. 

And  then  the  court  proceed  to  show  that  it  is  not,  and  is, 
therefore,  not  protected  by  the  provisions  of  the  Conslituiion. 

It  is  proper  to  add  that  in  the  case  of  Greenway  vs.  Shum- 
way,  89  N.  Y.,  418,  a  majority  of  the  Court  of  Appeals  of 
New  York— four  out  of  seven — ^held  a  law  of  New  York 
unconstitutional,  which  exacted  an  expurgatory  oath,  similar 
to  that  described  in  the  preceding  cases,  of  persons  offering 
to  vote  for  members  of  a  constitutional  convention. 

Two  of  the  majority,  however,  considered  the  law  to  be  in 
conflict  only  with  the  constitution  of  New  York,  and  two 
only  considered  it  to  be  in  conflict  with  the  Constitution  of 
the  United  States,  and  to  fall  within  the  ruling  in  the  cases 
of  Cummins  i;^.  The  State  and  Ez  parte  Garland,  while 
three  held  the  same  opinions  as  the  Maryland  and  Missouri 
courts. 

The  distinction,  then,  between  fundamental  rights  pro- 
tected by  the  Constitution  from  legislative  interference,  and 
mere  temporary  privileges  created  by  legislation,  being  suffi- 
ciently established,  there  can  be  no  doubt  that  the  rights 
claimed  by  this  case  fall  within  the  latter  class  of  rights. 

But  it  is  said  that  the  sending  back  of  registered  letters 
to  the  writers  is  depriving  the  complainant  of  his  property 
in  tkose  addressed  to  him.  This  objection  assumes  the  very 
question  in  dispute. 

It  is  certain  that  the  mode  of  transferring  property  is 
regulated  by  positive  enactment.  Congress  may  declare  the 
effect  of  depositing  letters  in  the  mail,  in  this  respect,  and 
determine  whether  that  act  shall  operate  to  transfer  prop- 
erty to  the  party  addressed,  or  at  what  stage  of  transmission 
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this  effect  shall  take  place.  They  have,  in  effect,  determined 
this  by  the  legislation  under  consideration.  While  they 
andertake  to  convey  letters  through  the  ordinary  mail  for 
the  benefit  of  the  party  addressed,  they  declare,  in  this  law, 
that  no  right  shall  accrue  to  him  to  registered  letters,  under 
certain  conditions,  but  that  the  right  shall  remain  in  the 
writers  and  the  letter  shall  be  returned  to  them.  And  this 
is  evidently  done  in  the  interest  of  the  writers,  and  to  pro- 
tect them  from  being  defrauded  of  their  money.  They 
refuse  to  deliver  registered  letters  to  certain  parties.  If  the 
postmaster  refused  to  allow  them  to  be  deposited  in  the 
mail  at  all,  it  could  not  be  pretended  that  the  party 
addressed  is  deprived  of  his  property.  But  if  letters  are 
deposited  under  the  known  condition  prescribed  by  law, 
that  in  certain  contingencies  they  are  not  to  be  delivered, 
but  to  be  returned  to  the  writers,  and  so  put  in  the  same 
condition  as  if  they  had  not  been  deposited,  is  not  the  effect 
precisely  the  same  ? 

The  term  *'due  process  of  law"  in  the  Constitution, 
received  some  consideration  from  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Murray's  Lessee  et  al.  vs. 
Hoboken  Land  and  Improvement  Co.,  18  How.,  272. 

It  was  there  held  that  in  order  to  ascertain  whether  any 
process  exacted  by  Congress  is  due  process^  in  the  constitu- 
tional sense,  we  must  firet  examine  the  Constitution  itself, 
to  see  whether  it  be  in  conflict  with  any  of  its  provisions, 
and  if  it  be  not,  we  must  look  to  those  settled  usages  and 
modes  of  proceeding  existing  in  the  common  and  statute 
law  of  England,  before  the  emigration  of  our  ancestors,  and 
shown  to  be  not  unsuited  to  their  civil  and  political  condi- 
tion by  having  been  actedon  by  them  after  the  settlement  of 
this  country.  And  the  court  proceed  to  show  that  due 
process  does  not  necessarily  require  a  judicial  proceeding, 
and  that  a  proceeding  authorized  by  act  of  Congress  of  1820, 
whereby,  ui»on  the  auditing  of  the  accounts  of  a  collector  of 
customs  by  the  first  Auditor  of  the  Treasury,  and  the  ascer- 
tainment of  a  balance  to  be  due  from  him  to  the  United 
States,  a  distress  warrant  issued  by  the  solicitor,  in  pursuance 
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of  which  his  land  was  sold,  withoat  any  action  at  law  or  jodg- 
ment,  was  due  process  of  laWy  becaase  it  bad  a  precedent  on 
the  proceeding  for  recovery  of  debts  due  the  Crown  in  Eng- 
land and  similar  proceedings  in  the  States.  They  farther 
show  that,  though  due  process  of  law  generally  implies  and 
includes  actor ^  reus^judeXy  regular  allegations,  opportunity  to 
answer  and  a  trial  according  to  some  settled  course  of  judicial 
proceedings,  yet  this  is  not  universally  true,  but  process  may 
issue,  final  in  its  character,  against  the  property  of  debtors 
to  the  public,  in  the  shape  of  distress  warrants,  &c.,  without 
judicial  proceedings. 

But  the  terms  due  process  of  law  as  employed  in  the  Con- 
stitution, apply  only  to  the  fundamental  rights  referred  to 
in  that  instrument  and  are  inapplicable  to  mere  privileges  of 
legislative  creation.  As  to  these,  the  law  of  England  fur- 
nishes no  precedent,  but  the  law  of  their  creation  determines 
the  terms  and  conditions  of  their  enjoyment  and  by  what 
process  they  shall  terminate. 

The  objection  that  the  statute  under  consideration  at- 
tempts to  clothe  the  Postmaster-General  with  judicial 
power  is  mainly  founded  upon  the  assumption,  which  we 
consider  erroneous,  that  his  action  in  pursuance  of  it  is  vir- 
tually a  trial  of  and  a  penal  judgment  against  the  party 
afiected  by  it.  But  if  it  be  not  so,  as  has  been  shown,  there 
is  no  ground  for  the  objection.  There  is  probably  not  an 
important  office  in  the  executive  departments  in  which  it  is 
not  necessary  to  exercise  judgment  in  such  manner  as  to 
affect  private  interests  in  carrying  the  laws  into  effect,  and 
yet  that  this  is  the  exercise  of  the  judicial  power  of  the 
United  States,  which  belongs  only  to  its  courts,  has  not  been 
pretended. 

Thus,  in  the  above  case  of  Murray's  Lessee  et  aL  vs.  Ho- 
boken  Land  and  Improvement  Co.,  the  Supreme  Court 
says : 

^^  That  the  auditing  of  the  accounts  of  a  receiver  of  pub- 
lic moneys  may  be,  in  an  enlarged  sense,  a  judicial  act, 
must  be  admitted.  So  are  all  those  administrative  duties 
the  performance  of  which  involves  an  inquiry  into  the  ex- 
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istence  of  facts  and  the  application  to  them  of  the  rules  of 
law.  In  this  sense,  the  act  of  the  President  in  calling  out 
the  militia,  under  the  act  of  1796  (12  Wheat.,  19),  or  of  a 
commissioner  who  makes  a  certificate  for  the  extradition  of 
a  criminal,  under  a  treaty,  is  judicial.  But  it  is  not  sufficient 
to  bring  such  matter  under  the  judicial  power  that  they 
involve  the  exercise  of  judgment  upon  law^  and  fact. 
United  States  vs.  Ferreira,  14  How.,  40." 

The  law  of  patents  furnishes  another  illustration  of  this. 
Congress  has  power  to  secure  to  inventors,  for  limited  times, 
the  exclusive  right  to  their  discoveries,  and  they  have  under- 
taken to  do  so  by  various  laws.  But  the  questions  whether 
a  patent  shall  issue  for  an  invention  claimed,  or  to  which  of 
competing  claimants,  and  whether  it  shall  be  extended  after 
its  expiration,  are  questions  determined  by  other  officers 
than  the  courts  of  the  United  States,  and  often  after  much 
controversy  and  upon  laborious  investigation  of  evidence 
and  involving  great  interests,  and  yet  it  was  never  whis- 
pered that  this  was  the  exercise  of  the  judicial  power  of  the 
United  States. 

The  Land  Office  and  all  the  bureaus  in  the  Treasury  and 
Interior  Departments  are  theatres  of  quasi  judicial  hearing 
and  determination.  And  so,  in  order  properly  to  execute 
the  law  under  consideration,  the  Postmaster-General  must 
decide  to  what  persons  the  law  applies,  and  whose  letters  it 
directs  him  not  to  deliver,  and  this  is  the  exercise  of  ad- 
ministrative judgment  and  not  judicial  power. 

On  the  whole,  the  court  is  of  opinion  that  the  act  of 
Congress  complained  of  is  constitutional,  that  the  order  of 
the  Postmaster-Qcneral  is  in  conformity  with  the  law,  and, 
consequently,  that  the  bill  presents  no  proper  case  for  the 
interposition  of  the  court  and  must  be  dismissed. 
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N.  Wilson,  Administrator, 

tfS, 

Clifford  Arrick. 
Law.    No.  14,380. 

Decided  May  S,  1879. 

When  an  original  adoilnlstratriz  collected  a  claim  of  the  deceased 
against  tlie  United  States,  through  her  attorney,  it  is  considered 
cSmiinstered  assets ;  and  on  the  removal  of  the  administratrix  for 
failure  to  give  additional  security,  under  sections  974.  975  and  97C, 
the  administrator  de  bonis  non  is  not  entitled  to  recover  the  money 
from  the  attorney. 

The  Case  is  stated  in  the  opinion. 

WoRTHiNGTON  &  Heald  for  plaintiff. 

W.  D.  Davidgb  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  case  comes  to  us  on  exceptions  to  the  rulings  of  the 
court  below.  The  principal  exception  is  to  an  instruction 
given  by  the  court  to  the  jury. 

The  facts  assumed  as  the  basis  of  the  instruction  are,  that 
Horatio  Ames^  deceased,  had  a  large  claim  against  the  United 
States  ;  that  Clifford  Arrick  was  the  attorney  to  prosecute 
the  claim  for  him  in  his  lifetime,  and,  after  his  death,  con- 
tinued to  act  in  that  capacity  for  Charlotte  L.  Ames,  bis 
administratrix ;  that  Arrick  collected  on  account  of  said 
claim,  besides  other  amouiits,  the  sum  of  (39,955,  for  which 
the  administratrix  gave  her  receipts  to  the  United  States  ; 
that  she  allowed  Arrick  ^3,574.36  for  his  services  in  prose- 
cuting the  claim,  and  took  receipts  from  him  for  that 
amount ;  that  she  filed  an  account  in  the  Orphans'  Court  of 
this  District  in  which  she  charged  hei*self  with  the  (39,955, 
and  claimed  credit  for  the  amount  so  allowed  to  Arrick, 
filing  his  receipts  as  vouchers  therefor,  and  showing  a  balance 
for  distribution  of  (3,650.42  ;  that  the  Orphans*  Court,  in 
settling  the  account  of  the  administratrix,  found  her  charge- 
able with  a  balance  of  (34,876.76,  removed  her  from  oflice 
for  failure  to  give  additional  security,  appointed  N.  Wilson, 
esquire,  administrator  d.  b.  n.,  c.  t.  a.,  and  directed  the 
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admiDistratrix  to  pay  over  the  said  sum  of  $84^876.75  to  the 
administrator  d.  b.  n.,  the  plaintiff. 

The  whole  amount  collected  by  Arrick,  as  far  as  appears, 
was  retained  by  him,  and  this  suit  is  brought  ^gainst  him 
by  the  administrator  d.  b.  n.,  claiming  to  be  entitled  to  the 
above  balance  by  virtue  of  sections  974,  975  and  976  of  the 
Revised  Statutes,  which  are  the  reproduction  of  an  act  of 
Congress  of  February  20, 1846  (9  Stats,  at  Large,  p.  4),  in 
the  following  words,  viz.: 

'^  Sbc.  974.  In  all  cases  where  the  court  appoints  adminis- 
trators, or  takes  bond  from  any  executor  of  a  last  will  and 
testament,  and  shall  at  any  time  become  satisfied  that  the 
security  is  insufficient  by  reason  of  the  removal  or  insolvency 
of  any  of  the  sureties  on  the  bond,  or  by  reason  of  the 
penalty  of  the  bond  being  too  small,  or  from  any  other  cause, 
it  shall  be  lawful  for  the  court  to  order  and  require  the 
administrator  or  executor  to  give  other  or  further  security." 

"  Skc.  976.  The  court  shall  have  power  to  remove  any 
administrator  or  executor  who  fails  or  refuses  to  comply  with 
such  order,  and  to  appoint  an  administrator  in  his  stead." 

<*  Sbc.  976.  The  court  shall  further  have  power  to  order 
and  require  any  assets  or  estate  of  the  decedent,  which  may 
remain  unadministeredy  to  be  delivered  to  the  newly  appointed 
administrator  de  bonis  non^  and  to  enforce  a  compliance  with 
sach  order  by  fine  and  attachment,  or  any  other  legal 
process." 

The  plaintift,  the  administrator  d.  b.  n.,  claims  that  the 
funds  shown  to  have  been  collected  and  retained  by  the 
defendant,  Arrick,  were  an  unadministered  part  of  the 
estate  of  Horatio  Ames,  to  which  he  became  entitled  by 
virtue  of  his  appointment  and  the  order  of  the  Orphans' 
Court,  and  the  question  presented  in  the  record  and  discussed 
in  the  argument  is,  whether  the  fund  in  question  is  unad- 
ministered  in  the  sense  of  the  statute. 

The  term  ^^ unadministered^^  is  a  legal  and  technical  one, 
and  its  signification,  as  employed  in  the  act  of  Congress,  is 
to  be  sought  for,  not  in  the  dictionaries,  but  in.  antecedent 
lef^islation  and  judicial  decisions. 
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By  the  English  law,  as  administered  in  the  ecclesiastical 
courts,  an  administrator,  who  is  displaced,  is  required  to 
account  directly  to  the  persons  beneficially  interested  in  the 
estate  for  money  collected  or  realized  from  sales  by  him. 
The  administrator  d.  b.  n.  only  administers  goods,  chattels 
and  credits  of  the  deceased  which  have  not  been  administered. 
He  is  entitled  to  the  goods  and  personal  estate  remaining  in 
specie. 

Money  which  belonged  to  the  original  intestate,  and  was 
kept  by  itself  so  as  to  be  capable  of  identification  as  the 
property  of  said  intestate,  would  pass  to  the  administrator 
de  bonis  non.    Beall  vs.  New  Mexico,  16  Wallace,  536. 

The  old  authorities  have  gone  a  step  farther  and  held  that 
money  collected  by  an  executor  or  administrator  in  that 
character,  and  laid  by  itself,  will  also  pass  to  the  administra- 
tor d.  b.  n.,  because,  as  Salkeld  says  (p.  306), if  the  goods  of 
the  testator  remain  in  specie,  they  shall  go  to  the  adminis- 
trator d.  b.  n.,  because  in  that  case  it  is  notorious  which 
were  the  goods  of  the  testator,  and  there  is  the  same  reason 
where  money  is  kept  by  itself. 

Subject  to  this,  it  is  the  rale,  that  if  a  change  was  made 
by  the  executor  or  administrator  in  the  condition  of  the 
property  left  by  the  testator  or  intestate,  as  by  taking  a  note 
for  a  debt  due  the  decedent,  or  collecting  such  a  debt,  so 
much  of  his  estate  was  considered  administered,  in  a  technical 
sense,  so  as  to  make  the  executor  or  administrator  and  bis 
sureties  directly  responsible  for  its  value  to  the  parties  inter- 
ested in  the  estate,  and  in  case  of  his  death  an  administra- 
tor d.  b.  n.  could  only  take  other  property  not  so  controverted 
but  remaining  in  specie.  And  such  was  the  law  in  Mary- 
land. See  Hagthorp  vs.  Hook,  1  G.  &  J.,  270  ;  Sibley  vs. 
Williams,  8  Q.  &  J.j  52  ;  Neale  vs.  Hagthorp,  7  G.  A  J.,  13  ; 
Lemmon  lis.  Hall,  20  Md.,  171 ;  Kearney  vs.  Sascer,  37  Md., 
264. 

The  act  of  assembly  of  1798,  ch.  101,  snb-ch.  14,  virtually 
defines  the  term  "not  administered."  After  giving  the 
form  of  letters  testamentary,  by  which  administration  of  all 
the  goods,  chattels  and  credits  of  the  deceased  is  granted  to 
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the  executor,  it  provides  that  the  form  of  letters  of  adminis- 
tration  d.  b.  n.  shall  be  the  same,  except  that  the  words, 
^^ already  not  adyninisieredy^  sliall  be  added  in  their  proper 
place.  And  then  it  provides  that  the  authority  conferred 
by  such  letters  shall  be  to  administer  all  things  described  in 
the  act  as  assets  not  converted  into  money,  and  not  distributed 
or  delivered  or  retained  by  the  former  executor  or  adminis- 
trator under  the  court's  direction.  The  necessary  implica- 
tion is,  that  things  converted  into  money,  or  specific  things 
distributed  or  delivered  or  retained  by  the  first  executor  or 
administrator  under  order  of  the  court,  do  not  pass  to  the 
administrator  d.  b.  n.  And  as  he  is  to  administer  all  the 
goods,  &c.,  not  already  administered,  it  necessarily  follows 
that  assets  converted  into  money  were,  in  the  sense  of  the 
law,  administered.  Every  species  of  personal  property 
belonging  to  the  deceased  was  assets ;  consequently,  choses 
in  action  are  such,  and,  when  collected,  they  are  converted 
into  money,  and,  in  the  sense  of  the  statute,  administered. 
This  is  the  construction  given  to  the  act  of  1798  by  the 
Maryland  authorities.  The  same  view  was  taken  by  the 
United  States  Supreme  Court  in  De  Valengins'  Administra- 
tors vs.  Duffy,  14  Pet.,  282.  The  administrator  of  a  decedent 
had  collected  a  claim  against  a  foreign  government,  or,  in 
other  words,  converted  it  into  money,  invested  this  money 
in  coffee,  and  afterwards  sold  the  latter,  and,  before  distrib- 
uting the  money,  died.  Before  his  death,  however,  another 
person,  who  claimed  to  be  the  real  owner  of  the  original 
claim,  brought  suit  against  the  administrator  for  the  money 
collected  by  him.  After  the  latter's  death,  on  the  question 
whether  the  suit  should  be  continued  against  the  adminis- 
trator's representatives,  or  the  administrator  d,  b.  n.,  Judge 
Taney  said  : 

^^  If  this  transaction  had  taken  place  before  the  act  of 
assembly  of  Maryland  of  1820,  ch.  174,  the  suit  must  un- 
questionably have  been  continued  against  the  representa- 
tives of  Neal  (the  administrator),  and  could  not  have  been 
sustained  against  the  administrators  d.  b.  n.  of  De  Valeugin 
(the  original  decedent),  because  the  property  which  Neale 
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had  received  as  administrator,  was  converted  into  money  in 
his  lifetime  ;  and  mnst,  therefore,  have  been  accounted  for 
by  his  administrator,  and  would  not  have  passed  to  the  ad- 
ministrator d.  b.  n.  of  the  former  intestate." 

The  act  of  1798,  as  thus  interpreted,  was  the  law  of  this 
District  also. 

The  late  Circuit  Court  of  the  District,  in  1823,  in  the 
case  of  Calder  V8,  Pyfer,  2  Cr.,  430,  held,  that  an  adminis- 
trator d.  b.  n.  could  not  bring  an  action  for  the  price  of 
goods  of  the  decedent  sold  by  the  original  administrator. 

In  the  case  of  Ennis  el  al  vs.  Smith  ei  al.y  14  How.,  400, 
416,  the  Supreme  Court  says  : 

"  We  understand  by  the  laws  of  Maryland,  as  they  stood 
when  Congress  assumed  jurisdiction  over  the  District  of 
Columbia,  that  the  property  of  a  deceased  person  was  con- 
sidered to  be  administered  whenever  it  was  sold,  or  converted 
into  money  by  the  administrator  or  executor,  or  in  any  res- 
pect changed  from  the  condition  in  which  the  deceased  left 
it.  It  did  not  go  to  the  administrator  d.  b.  n.,  unless  on  the 
death  of  the  executor  or  administrator  it  remained  in  specie 
or  was  the  same  then  that  it  was  when  it  came  to  his  hands. 
When  the  assets  have  been  changed,  it  is  said  in  Maryland, 
that  the  property  has  been  administered." 

They  further  say  that  the  obligations  of  Bomford,  admin- 
istrator d.  b.  n.  of  Kosciusko,  and  of  his  sureties,  are  de- 
termined by  what  has  been  the  judicial  interpretation  and 
administration  of  it  in  Maryland,  uncontrolled  by  any  de- 
cisions of  other  courts  elsewhere,  and  that  it  must  be 
admitted  that  the  original  sureties  of  Bomford  as  adminis- 
trator d.  b.  n.  of  Kosciusko  were  not,  under  the  Maryland 
law,  bound  for  assets  in  his  hands  in  the  shape  of  money 
collected  by  Lear,  original  administrator  of  Kosciusko,  and 
received  by  him  as  executor  of  Lear. 

This,  therefore,  was  clearly  the  condition  of  the  law  of 
this  District  in  1846,  to  wit,* that  when  an  executor  or  original 
administrator  had  collected  money,  or  choses  in  action,  or 
converted  chattels  .into  money  by  sale,  this  much  of  the 
estate  was  considered  as  technically  administered,  so  as  not 
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to  go  into  the  hands  of  an  administrator  d.  b.  n.  as  unad- 
ministered  assets,  at  least  unless  the  money  so  received  was 
laid  aside,  so  as  to  be  identified  as  the  property  of  the  de- 
cedent. 

Congress  then  passed  the  act  of  February  20, 1846,  which 
is  embodied  in  the  sections  of  the  Revised  Statutes  already 
quoted,  providing  that  in  case  of  the  removal  of  an  admin- 
istrator or  executor  for  refusal  to  give  additional  security,  the 
unadmiuistered  assets  or  estate  may  be  ordered  to  be  delivered 
to  the  administrator  d.  b.  n.  appointed  in  his  place. 

This  act  is  in  pari  materia  with  the  prior  statute  of  Mary- 
land, and  of  course  is  to  be  interpreted  and  construed  with 
reference  to  that,  and  the  authoritative  judicial  interpreta- 
tions of  it. 

In  fact,  we  can  conceive  of  nothing  else  to  which  we  can 
refer  for  explanation  of  the  term  administered  as  applied  to 
the  assets  of  a  decedent.  The  legislature  is  presumed  to 
be  acquainted  with  existing  laws  and  their  established  in- 
terpretation, when  in  the  act  of  amending  them  ;  and  when 
it  employs  terms  used  in  those  laws,  the  meaning  of  which 
has  been  judicially  ascertained,  how  can  one  escape  the  cour 
elusion  that  they  are  employed  in  the  sense  so  ascer- 
tained ? 

It  is  argued  that  this  interpretation  makes  the  act  of  1846 
fail  of  accomplishing  its  object ;  that  where  the  safety  of 
an  estate  in  an  executor's  hands,  is  jeopardised  by  the  death 
or  insolvency  of  his  sureties,  it  is  just  as  important  that 
money,  as  that  specific  property,  should  be  turned  over  by 
him  to  an  administrator  d.  b.  n,,  if  he  fails  to  give  ad- 
ditional security,  and,  therefore,  it  is  urged  that  Congress 
must  have  included  this,  but  must  have  used  the  term  "  un- 
administered  "  in  a  popular,  instead  of  a  legal  and  techni- 
cal sense. 

The  argument  is  forcible  to  show  that  the  act  of  Congress 
is  defective,  and  that  it  ought  to  have  applied  to  money,  as 
well  as  to  specific  property,  just  as  the  legislation  of  Mary- 
land in  1820  does,  but  it  does  not  justify  the  inference  that 
Congress  intended  something  more  than  is  imported  by  the 
30 
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language  used,  which  has  an  ascertained  legal  signification, 
It  is  also  urged  that  in  other  cases  under  the  act  of  Mary- 
land of  1798,  in  which  the  letters  of  a  living  executor  or 
administrator  are  revoked,  as  where  a  will  is  discovered  and 
an  executor  appointed,  or  a  new  administrator  is  appointed 
because  of  the  failure  of  an  executor  or  original  administra- 
tor to  return  an  inventory,  or  to  render  an  account,  he  is  re- 
quired to  deliver  up  to  his  successor  all  the  property,  goods, 
chattels  and  personal  estate  of  the  deceased,  and  as  this 
statute  is  in  pari  materia,  and  there  is  the  same  reason  for 
making  its  operation  equally  broad,  it  ought  to  be  construed 
as  extending  to  the  whole  estate. 

But,  in  the  first  place,  it  seems  to  be  a  gratuitous  assump- 
tion that  the  act  of  1798,  in  the  cases  mentioned,  does  en- 
title the  new  administrator  to  money  collected  by  his 
predecessor.  It  does  not  in  terms  ;  it  simply  entitles  him  to 
all  the  estate  of  the  deceased.  But  the  theory  of  the  cases 
we  have  examined  seems  to  be,  that  whan  the  specific  prop- 
erty which  belonged  to  the  deceased  has  been  converted  into 
money,  the  money  is  the  property  of  the  executor  or  adminis- 
trator, and  is  not  the  estate  or  property  of  the  deceased,  and 
the  executor  is  simply  a  debtor  to  the  persons  interested  in 
the  estate,  to  Ihe  extent  of  that  money.  It,  therefore,  may 
reasonably  be  maintained  that  the  act  of  assembly  in  the 
cases  referred  to,  applies  only  to  specific  property.  But  if 
it  were  otherwise,  the  contrast  between  the  act  of  Congress 
and  these  provisions  of  the  act  of  1798,  makes  it  impossible 
to  construe  them  as  embracing  the  same  subject.  The  act 
of  1798  requires  all  the  property  to  be  turned  over,  the  act 
of  Congress  only  that  which  may  remain  unadministered  to 
be  so  turned  over.  It,  therefore,  establishes  a  distinction 
between  administered  and  unadministered  assets.  In  the 
sense  of  the  terms  contended  for  by  the  plaintiff,  to  wit, 
that  administered  means  distributed  and  fully  administered, 
there  could  not  be  assets  which  are  administered ;  for,  as 
soon  as  they  are  distributed  to  legatees  or  distributees,  they 
cease  to  be  assets  of  the  estate  at  all.  It  was  needless  to 
confine  the  provision  to  assets  remaining   unadministered. 
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for  there  coold  be  no  other  assets.  It  would  have  sufficed 
to  direct  all  the  properly  or  assets  to  be  turned  over.  We 
are  bound  to  hold  that  the  use  of  the  term  unadministered 
had  an  object,  and  to  give  the  meaning  theretofore  settled 
and  ascertained. 

Now,  to  apply  these  reflections  to  the  present  case.  Mrs. 
Ames,  widow  and  administratrix  of  Horatio  Ames,  deceased, 
prosecuted  a  claim  owned  or  represented  by  said  Horatio 
Ames,  against  the  United  States,  by  her  attorney,  Arrick. 
Arrick  recovered  the  money,  Mrs.  Ames  giving  her  receipts 
in  full  to  the  United  States,  and  charging  herself  in  the 
Orphans'  Court  with  the  amount  so  collected.  This  was  a 
complete  conversion  or  change  of  the  chose  in  action  or 
claim  which  belonged  to  Horatio  Ames  when  he  died. 
The  claim  was  reduced  to  possession,  converted  into  cash, 
collected.  It  cannot  make  a  shadow  of  difference  that  this 
was  done  through  an  agent.  Mrs.  Ames  consummated  it  by 
her  own  act  of  receipting  to  and  discharging  the  United 
States.  No  subsequent  infidelity  or  default  ,of  her  agent 
could  make  it  any  less  a  collection  of  the  claim  by  her, 
which  made  her  and  her  sureties  responsible  for  the  money 
to  the  creditors  and  distributees  of  the  deceased.  She 
could  not  treat  this  as  an  unadministered  specific  thing  be- 
longing to  the  estate  of  the  deceased,  in  the  shape  of  a 
chose  in  action  against  Arrick,  and,  by  turning  the  chose  in 
action  over  to  the  administrator  d.  b.  n.,  discharge  herself 
and  her  sureties.  If  she  is  chargeable  for  this  money,  it  is 
because  she  has  collected  it  and  converted  the  original  chose 
in  action  of  the  deceased  into  this  money. 

It  was  attempted  in  argument  to  liken  this  case  to  that  put 
by  Salkeld  and  by  Bacon's  Abridgment  of  money  of  the  testator 
laid  aside  by  the  executor  as  original  administrator  ^  but. the 
evidence  stated  in  the  bill  of  exceptions  shows  no  such  case. 
As  to  the  bulk  of  the  money  collected,  viz.,  the  sum 
of  188,574.36,  the  administratrix  not  only  did  not  lay  it 
aside  as  the  money  of  the  deceased,  but  virtually  paid  it 
away  to  Arrick  for  his  own  use,  by  allowing  him  to  retain  it 
as  his  own.    It  could  in  no  sense,  then,  be  said  to  be  set  aside.. 
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as  the  money  of  the  deceased.  Very  much  the  same  may  be 
said  of  the  balance  of  the  f  and.  As  far  as  appears^  it  was  col- 
lected by  the  agent  of  the  administratrix,  but  never  paid  over 
to  her,  and  constitutes  simply  a  debt  from  him  to  her.  She  is 
responsible  to  the  parties  in  interest  for  it,  but  the  debt  of 
Arrick  is  a  debt  to  her.  The  original  chose  in  action  has 
been  converted  by  her  into  that.  The  money  itself  is  not 
on  deposit  anywhere  to  the  the  credit  of  the  estate,  or  other- 
wise earmarked.  Nothing  farther  appears  than  that  the  ad- 
ministratrix has  collected  this  claim,  and  is  generally  charge- 
able with  its  proceeds  in  favor  of  the  creditors  or  distributees, 
and  this  makes  a  case  of  technical  administration.  Of  coarse, 
to  admininister  in  this  sense  is  not  to  administer  fully  in  the 
sense  that  would  sustain  a  plea  of  plene  administramU  but  its 
efi'ect  is  only  to  make  the  administratrix  responsible  to  the 
parties  interested  in  the  estate  directly,  instead  of  through 
the  administrator  d.  b.  n. 

Without  entering  into  a  verbal  criticism  of  the  instruc- 
tion given  by  the  court  below,  it  is  sufficient  to  say  that  we 
think  it  substantially  gave  the  law  to  the  jury  as  we  have 
declared  it.  This  view  renders  it  unnecessary  to  consider 
the  other  exception,  which  was  to  the  exclusion  of  evidence 
as  to  the  value  of  Arrick's  services. 

The  new  trial  is  refused. 
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Mart  8.  Oliver  vs.  Simon  Cameron. 
Law.    No.  17,196. 

Decided  May  ff,  1880. 

1.  The  rule  which  excludes  evidence  of  confidential  communications 
from  client  to  counsel  as  privileged,  is  founded  upon  considerations 
of  public  policy,  and  should  be  maintained  inviolate  by  the  courts . 

2.  Communications  from  client  to  attorney  are  not  embraced  within  the 
rule  where  thev  were  made  before  the  attorney  was  employed  as 
such ;  or  after  his  employment  had  ceased ;  or  where,  though  con- 
sulted because  of  his  being  an  attorney,  he  refused  to  serve  in  that 
capacity;  or,  was  only  applied  to  as  a  friend  by  the  client,  and  only 
acted  as  such. 

3.  Where  the  attorney,  In  compliance  with  directions  from  the  client, 
had  made  known  to  the  other  party  all  communications  which  bad 
been  made  to  him  by  the  client,  he  cannot,  when  called  as  a  witness 
by  the  opposing  party,  refuse  to  testify  as  to  such  communications. 
The  client,  by  making  such  request  of  the  attorney,  waived  the  right 
to  object  thereafter  to  the  admission  of  the  evidence  on  the  ground 
of  ita  being  of  a  privileged  character. 

4.  In  the  absence  of  proof  to  the  contrary,  all  communications  betweea 
a  client  and  counsel,  upon  business  matters,  will  be  presumed  to  be 
privileged,  and  will  be  protected  as  such. 

5.  An  attorney  is  a  competent  witness  to  testify  that  his  intercourse 
with  a  client  was  not  of  a  professional  character. 

6.  An  attorney,  although  consulted  <u  sudi,  may  be  compelled  to  prove 
the  payment  of  money  from  the  opposing  party  to  his  client,  and  to 
produce  receipts  signed  by  his  client,  and  prove  his  handwriting 
thereto. 

7.  The  client  cannot  be  compelled  to  disclose  his  confidential  communi- 
cations to  his  counsel.  But  where  he  has  voluntarily  testified  as  to 
what  he  had  communicated,  he  may  be  considered  as  having  waived 
his  right  to  object  to  the  testimony  of  the  attorney,  in  rebuttal,  giving 
his  version  of  the  client's  statements  to  him. 

8.  According  to  the  well  established  practice  of  appellate  courts,  differ- 
ent bills  of  exception  must  be  considered  as  wholly  distinct  from 
each  other  unless  they  contain  sufficient  words  of  connection. 

9.  In  the  absence  of  all  evidence  from  an  exception,  an  appellate  court 
cannot  determine  whether  the  proposition  therein  contained  was 
refused  because  the  court  below  considered  it  incorrect  In  law;  or 
upon  the  ground  that  it  was  unsupported  by  evidence. 

10.  Where  a  bill  of  exception  sets  out  no  evidence,  and  contains  nothing 
but  a  prayer  which  was  rejected,  the  appellate  court  must  intend  the 
court  below  acted  properly  in  refusing  the  instruction. 

11.  Whether  a  witness  who  has  sworn  falsely  as  to  a  material  fact  is  to 
be  believed  as  to  other  matters  testified  to  by  him,  is  a  question  for 
the  Jury.  Tte  maxim,  falius  in  uno,  fcdsus  in  omnibus^  should  only  be 
brought  to  the  attention  of  the  jurv  by  the  court  as  advisory.  It  is 
therefore  error  to  instruct  a  jury  that  if  they  believe  a  witness  has 
knowingly  testified  falsely  in  some  material  particular,  all  his  testi- 
mony should  be  rejected.  The  question  of  the  credibility  of  a  witness 
as  to  any  matter  testified  to  by  him  is  exclusively  for  the  jury. 

The  Case  is  stated  in  the  opinion. 

George  Peter  and  Benjamin  F.  Darneillb  for  plaintiff. 

Benjamin  F.  Butler,  Wm.  A.   Cook   and  C.  C.  Cole 

for  defendant. 


^^ 
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Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  is  an  action  for  breach  of  promise  of  marriage.  The 
verdict  below  was  for  the  defendant,  and  the  case  comes  here 
upon  eighteen  bills  of  exceptions. 

The  first  of  these  embodies  the  only  statement  of  the 
evidence  to  be  found  in  the  record.  It  sets  forth  that  at  the 
trials  "  after  the  plaintiff  had  testified  in  support  of  the  issue 
on  her  part^  and  been  cross-examined  in  relation  to  inter- 
views had  with  A.  G.  Riddle,  and  statements  alleged  to  have 
been  made  to  him  concerning  her  physical  condition,  as  to 
being  pregnant  or  otherwise,  and  as  to  receiving  money  from 
the  defendant  through  the  said  Riddle,  and  her  receipts  for 
the  same,  and  other  matters^  the  defendant,  to  sustain  the 
issue  upon  his  part  joined,  called  and  had  sworn  the  said 
Riddle ; "  and  it  then  proceeds  to  state  at  length  the  sub- 
stance of  Mr.  Riddle's  evidence,  at  the  conclusion  of  which 
the  exception  proceeds :  "  To  all  of  which  testimony,  as  well 
as  to  the  swearing  of  the  said  Riddle  as  a  untness^  the  plaintiff, 
through  her  attorney,  then  and  there  objected,  on  the  ground 
that  said  Riddle  had  been  counsel  for  the  plaintiff  when  the 
aforesaid  communications  and  statements  were  made  to  him 
by  the  plaintiff,  and  that  by  reason  thereof,  all  of  said  com- 
munications and  statements  were  privileged,  and  could  not 
be  testified  to  by  said  Riddle  in  this  case." 

The  exception  presents  for  the  consideration  of  the  court 
the  proper  application  of  the  rule  of  law,  which  forbids  a 
legal  adviser  to  disclose  any  communications  made  to  him  by 
a  client,  in  virtue  of  his  professional  employment,  against 
the  client's  consent. 

The  just  application  of  this  rule,  from  a  very  early  period 
in  the  history  of  the  law,  has  been  upheld  by  the  courts,  as 
of  supreme  importance  in  the  administration  of  justice  ;  and 
it  has  wisely  been  left  untouched  by  any  of  the  statutes  in 
modern  times,  which  have  so  libersJIy  removed  restrictions 
from  the  rules  of  evidence.  The  Supreme  Court,  in  the 
case  of  Conn.  Mutual  Life  Ins.  Co.  vs.  Schaeffer,  4  Otto,  458 
announces,  we  believe,  the  general  sentiment  of  the  profes- 
sion, when  it  expresses  the  hope  that  it  will  remain  undis- 
turbed by  any  future  legislation.    For,  as  the  court  in  that 
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case  proceeds  to  say  :  ^'  The  protection  of  confidential  com- 
munications made  to  professional  advisers,  is  dictated  by  a 
wise  and  liberal  policy.  If  a  person  cannot  consult  his  legal 
adviser  without  being  liable  to  have  the  interview  made 
public  the  next  day,  by  an  examination  enforced  by  the 
courts,  the  Jaw  would  be  little  short  of  despotic.  It  would 
be  a  prohibition  upon  professional  advice  and  assistance." 

These  wholesome  precepts  should  be  maintained  inviolate 
in  the  interest,  alike  of  the  courts,  its  officers  and  the  suitors, 
and  we  have  no  disposition  to  modify  them  in  the  slightest 
degree. 

The  general  principles  regulating  the  application  of  the 
rule  seem  to  be  well  established.  It  is  recognized  by  the 
courts,  that  the  exclusion  of  evidence  of  professional  com- 
munications as  privileged,  is  founded  upon  the  same  great 
considerations  of  public  policy ^  which  forbid  the  revelation  on 
the  witness  stand  of  secrets  of  state  ;  of  the  proceedings  in 
the  grand  jury  room  ;  and  of  the  confidential  intercourse 
between  husband  and  wife  ;  that  the  privilege  is  not  that  of 
the  professional  man,  but  of  his  client,  who  may  waive  it  or 
not  as  he  pleases  ;  that  as  an  attorney  may  be  held  liable  for 
want  of  proper  care  and  diligence  in  the  transaction  of  pro- 
fessional business^  notwithstanding  it  was  undertaken  gratui- 
tously (Williams,  Ex'r  of  McLean,  v.  Higgins,  80  Md,,  404)  ; 
in  like  manner,  such  communications  from  clients  may  bia 
privileged,  although  the  counsel  neither  expects  nor  receives 
a  fee ;  that  the  protection  given  by  the  law  to  such  com- 
munications is  perpetual,  and  does  not  cease  with  the  termi- 
nation of  the  suit,  nor  is  it  affected  by  the  party  ceasing  to 
employ  the  attorney  and  retaining  another,  nor  by  any  other 
change  of  relation  between  them,  nor  by  the  death  of  the 
client ;  the  seal  of  the  law  once  fixed  upon  them  remains 
foreoer,  unless  removed  by  the  party  himself  in  whose  favor 
it  was  there  placed. 

It  is  further  well  settled  that  the  communication^  to  be 
privileged,  must  appear  to  have  been  made  to  the  counsel, 
attorney  or  solicitor,  acting  for  the  time  being  in  the  charac- 
ter of  legal  adviser.    For  the  reason  of  the  rule  having 
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respect  solely  to  the  free  and  unembarrassed  administration 
of  justice,  and  to  the  security  and  enjoyment  of  civil  rights, 
does  not  extend  to  things  confidentially  communicated  to 
other  persons,  as  physicians  or  ministers  of  religibn,  nor  even 
to  those  which  come  to  the  knowledge  of  counsel  when  not 
standing  in  that  relation  to  the  party,  and  not  made  in  faith 
of  that  relation.  Nor  will  the  communication  be  protected, 
unless  it  appears  that  at  the  time  it  was  made  he  was  acting 
as  legal  adviser  upon  the  very  matter  to  which  the  communi- 
cation refers.     1  Greenl.  Ev.,  sees.  239,  242,  and  notes. 

The  author,  pursuing  the  subject  in  section  244,  holds  the 
following  language  as  to  the  cases  "  where  the  attorney  must 
disclose  "  the  communications  had  with  a  person  consulting 
with  him,  which  are  sometimes  called  exceptions  to  the  rule, 
although  within  and  part  of  the  rule  itself : 

"  These  different  exceptions  are  where  the  communication 
was  made  before  the  attorney  was  employed  as  such,  or  after 
his  employment  had  ceased,  or  where,  though  consulted  by  a 
friend,  because  he  was  an  attorney,  yet  he  refused  to  act  as 
such,  and  was,  therefore,  only  applied  to  as  a  friend;  or 
where  there  could  not  be  said,  in  any  correctness  of  speech, 
to  be  a  communication  at  all.  *  *  *  In  all  such  cases, 
it  is  plain  that  the  attorney  is  not  called  upon  to  disclose 
matters  which  he  can  be  said  to  have  learned  by  communi- 
cation with  his  client,  or  on  his  client's  behalf — matters 
which  were  so  committed  to  him  in  his  capacity  of  attorney, 
and  which,  in  that  capacity  alone,  he  had  come  to  know," 

Let  us  apply  these  principles  to  the  facts  disclosed  in  the 
exception  under  examination. 

From  the  detailed  statement  of  Mr.  Riddle's  evidence,  it 
appears  that  the  plaintiff  at  first  approached  him  professedly 
"  in  behalf  of  a  lady  friend,"  and  made  sundry  communica- 
tions to  him  while  pretending  to  speak  for  her  friend  ;  that 
in  his  own  language, ''  he  did  not  entertain  her  statement  as 
an  attorney,  and  informed  her  that  the  matter  was  a  delicate 
and  difficult  one,  and  he  did  not  know  whether  he  could  or 
would  undertake  to  render  her  any  assistance ; "  "  that  he 
finally  consented  to  write  a  letter  to  Senator  Cameron  ; " 
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"that  from  the  time  of  writing  the  letter  he  became  the 
representative  of  the  plaintiff,  and  acted  as  her  attornej' 
until  its  termination  by  the  settlement  made  and  payment 
of  the  $1,000  to  the  plaintiff;"  "that  he  represented  her 
wholly  for  the  purpose  of  procuring  from  Senator  Cameron 
money ; "  and  the  witness  prodticed  and  proved  the  plaintiff's 
signature  to  the  three  receipts  for  $1,000  collected  by  him 
from  the  defendant,  as  he  alleged,  without  fee^  or  intention 
to  charge  one. 

He  further  testified,  in  the  language  of  the  exception, 
"  that  he  really  had  no  secrets  from  the  plaintiff ;  that  she 
did  not  desire  him  to  withhold  anything  she  stated  from  the 
defendant,  but  expressly  authorized  him  (Kiddle)  to  com- 
municate to  the  defendant  all  she  revealed  or  stated,  or  that 
had  passed  between  them  in  their  various  interviews,  and 
that  acting  according  to  her  wish  and  by  her  authority,  he 
did  communicate  to  the  defendant  all  her  statements  made 
to  him  (Riddle)  ;  that  in  fact  all  the  statements  with  re- 
gard to  her  condition  or  alleged  condition  were  communi- 
cated to  him  before  he  wrote  his  first  letter  to  the  defendant, 
and  before  his  relation  as  attorney  or  counsel  for  the  plain- 
tiff existed ;  that  he  would  not  have  said  one  word  to  the 
defendant  in  relation  to  the  plaintiff's  communication  to 
him  had  she  not  requested  and  directed  him  so  to  do  ;  and 
that  his  connection  with  the  plaintiff  ceased  upon  the  pay- 
ment of  the  $1,000  to  her  obtained  from  the  defendant." 

This  evidence  appears  to  bring  the  case  within  the  precise 
language  of  several  of  the  exceptions  6r  so-called  qualifica- 
tions of  the  rule  as  above  given  ;  and  there  is  not  another 
word  of  evidence  in  the  case  to  contradict  it.  The  plain- 
tiff, in  her  evidence,  so  far  as  the  exception  shows,  does  not 
intimate  that  she  consulted  Mr.  Riddle  as  an  attorney.  In- 
deed, we  only  learn  from  the  record  in  the  case  that  he  is  an 
attorney  from  his  own  statement.  It  is  doubtless  true,  that 
in  the  absence  of  evidence  to  the  contrary,  any  conference 
between  a  person  and  an  attorney,  upon  such  matters,  would 
Jje  presumed  to  be  of  a  profeasionid  character.  But  such 
presumption,  like  all  others,  must  yield  to  direct  evidence  to 
81 
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the  contrary.  It  would,  of  course,  be  competent  for  one  to 
converse  with  an  attorney  simply  as  a  friend.  The  party 
might  himself  request  in  advance  that  the  interview  might 
be  considered  as  non-professional ;  or  the  attorney  might 
specially  stipulate  that  he  was  not  to  be  looked  upon  other- 
wise than  as  an  advisory  frieiid.  And  the  same  understand- 
ing might  be  established  otherwise  than  by  such  explicit 
declarations  from  either  side.  Mr.  Riddle  positively  states 
that  such  was  the  case  with  respect  to  all  the  interviews 
with  the  plaintiiF,  until  he  undertook  to  write  to  Mr,  Cam- 
eron, and  that  all  the  communications  he  received  from  the 
plaintift*  were  prior  to  this,  and  before  he  agreed  to  act  as 
attorney*,  and  there  is  not  a  word  of  evidence  in  the  record 
to  the  contrary. 

Again,  whatever  communications  he  received  from  the 
plaintifl*  he  declares  were  made  known  to  the  defendant  at 
the  request  of  the  plaintiff.  In  our  opinion  this  may  well 
be  considered  as  a  waiver  by  the  plaintiff  of  the  protection 
of  the  rule,  even  if  the  attorney  had  received  the  commu- 
nications in  professional  confidence.  In  Blackbuni  vs. 
Crauford,  8  Wall.,  194,  the  attorney  who  had  drawn 
Crauford's  will  was  permitted  to  testify,  in  a  contest  between 
parties  who  the  testator  described  in  his  will  as  his  natural 
children,  and  his  heirs-at-law,  that  the  testator,  when  in- 
structing him  as  to  the  preparation  of  the  will  had  im- 
pressed upon  him  particularly  the  fact  of  the  illegitimacy  of 
the  children  and  the  illicit  character  of  his  relations  with 
their  mother.  The  Supreme  Court  says  :  "  The  client  may 
waive  the  protection  of  the  rule.  The  waiver  may  be  ex- 
pressed or  implied.  We  think  it  as  effectual  here  by  impli- 
cation as  the  most  explicit  language  could  have  made  it. 
It  could  have  been  no  clearer  if  the  client  had  expressly 
enjoined  it  upon  the  attorney  to  give  this  testimony  when- 
ever the  truth  of  his  testamentary  declaration  should  be 
challenged  by  any  of  those  of  whom  it  related." 

So  in  the  case  at  bar  it  may  well  be  asked  how  it  could 
be  supposed  that  the  plaintiff'  desired  the  seal  of  secresy  to 
remain  attached  to  statements  which  she  hei*self  had  directed 
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the  attorney  to  oommanicate  to  the  very  person  who  she 
alleged  had  wronged  her,  and  who  she  could  not  believe,- 
would  be  desirous  to  withhold  their  circulation  even  to  her 
injury? 

The  authorities  declare  that  the  same  principle  that  seals 
the  lips  of  the  attorney  as  a  witness,  protects  the  client  also 
on  the  witness  stand  from  testifying  as  to  her  communica* 
xion^  to  counsel.  Hemmenway  vs.  Smith,  28  Vermont,  701. 
Sut  the  brief  statement  of  her  evidence  in  the  exception, 
shows  that  the  plaiptiff,  on  cross-examination,  voluntarily, 
and  without  objection  from  her  counsel  so  far  as  the  record 
informs  us,  testified  "  in  relation  to  interviews  had  with  A. 
6.  Riddle,  and  statements  alleged  to  have  been  made  by  him 
ooncerning  her  physical  condition,  as  to  being  pregnant  or 
otherwise,  and  as  to  her  receiving  money  from  the  defend- 
ant from  the  said  Kiddle,  and  her  receipts  to  the  same,  and 
other  matters.'*  And  it  may  well  be  argued  that  her  failure 
to  interpose  the  objection  that  all  these  matters  involved 
professional  confidences,  must  be  considered  as  a  waiver  on 
her  part  of  the  right  to  object  to  the  examination  of  Mr. 
Hiddle,  in  reply,  upon  the  same  topics.  Hannah  K.  Chase's 
Case,  1  Bland,  222. 

The  first  ground  of  error  specified  in  the  exception  is  to  the 
action  of  the  court  in  allowing  Mr.  Riddle  to  be  sworn  at  all. 
Sut  since  it  is  settled  that  an  attorney  may  be  examined  as 
a  witness  in  a  cause  to  establish  the  existence  of  that  rela- 
tion between  himself  and  a  party  (Chirac  vs,  Reinicker,  11 
Wheaton,  294 ;  1  Greenl.  Ev.,  sec.  245),  it  is  difficult  to  see 
^hy  he  may  not  equally  be  sworn  to  disprove  his  employ- 
ment as  such ;  and,  therefore,  there  was  no  error  in  the 
action  of  the  court  in  this  particular. 

It  is  furthermore  well  settled,  that  notwithstanding  the 
existence  of  professional  relations  between  the  attorney  and 
a  party  ipay  be  admitted,  yet  there  are  subjects,  with  res- 
pect to  which  no  such  rule  of  privilege  exists.  Thus  an  at- 
torney noay  be  compelled  to  testify  <^  as  to  the  fact  of  his 
paying  over  to  his  client  mpneys  collected  for  him  ;  the  exe- 
cution of  a  deed  by  bis  client  which  he  attested  ;  a  state- 
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ment  made  by  him  to  the  adverse  party  ;  his  client's  hand- 
writing/' &c.  1  Greenl.  Ev.,  sec.  245.  And  counsel  may 
be  compelled  to  produce  any  paper  that  the  client  might  be 
required  to  do.  Andrews  vs.  R.  R,  Co.,  14  Ind.,  169 ;  Durkee 
V8.  Leland,  4  Vt.,  612.  So,  testimony  of  a  lawyer  that  he 
brought  suit  for  a  certain  firm,  recovered  judgment,  collected 
the  money,  and  paid  it  over  to  a  party,  to  whom  one  of  the 
firm,  by  letter  and  assignment,  directed  him  to  pay  it,  is 
admissible,  such  facts  not  being  regarded  as  privileged  com- 
munications from  his  client.  Fulton  vs,  Maccracken,  18 
Md.,  528. 

Mr.  Riddle,  when  called  by  the  defendant,  produced  the 
receipts  referred  to  by  him,  and  proved  the  signatures  of  the 
plaintiff  thereto,  as  the  authorities  show  that  he  had  a  right  to 
do,  even  although  he  had  received  them  as  attorney ;  whereas 
the  exception  is  directed  against  the  admissibility  of  all  the 
evidence  of  the  witness,  including  the  portions  which  were 
thus  admissible,  even  if  the  residue  were  privileged. 

Upon  these  grounds,  and  upon  the  state  of  the  proofs  as 
disclosed  to  us  by  the  record,  we  are  of  opinion  that  the 
ruling  set  forth  in  the  first  exception  must  be  sustained.  * 

We  have  already  noticed  the  fact  that  the  first  exception 
contains  every  word  of  the  evidence  to  be  found  in  the 
record.  The  seventeen  exceptions  following  do  not  refer  to 
the  first  exception  or  to  each  other  in  any  way.  According 
to  the  well-established  practice  and  uniform  course  of  ap- 
pellate courts,  bills  of  exceptions  must  be  considered  as 
wholly  distinct  from  each  other,  unless  they  contain  sufilicient 
words  of  connection.  Armstrong  vs.  thruston,  11  Maryland, 
148  ;  and  so  are  all  the  aathorities.  And  considering  these 
subsequent  exceptions  separately,  as  we  are  thus  forced  to  do, 
we  are  confronted  by  the  difilculty  that  neither  of  them 
contains,  within  itself,  or  by  reference  to  any  other  excep- 
tion, one  word  of  the  evidence.  How  is  it  possible  then 
that  this  court  can  decide  that  the  court  below  erred  in  the 
particular  rulings  complained  of  in  each  exception  ? 

It  is  clear  that  a  court  is  as  much  bound  to  refuse  an  in- 
struction upon  the  ground  that  there  is  no  evidence  before 
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it  to  sustain  the  hypothesis  of  the  prayer,  as  because  the 
prayer  states  the  law  erroneously.  And  how  can  the  ap- 
pellate court  declare  that  the  ruling  was  erroneous,  when  the 
absence  from  the  exception  of  the  requisite  evidence  to 
sustain  the  prayer  supports  the  presumption  that  none  was 
really  produced  ? — "  de  non  apparentibuSy^^  ^c. 

The  law  of  the  case  is  correctly  stated  in  Reynolds  vn. 
Negro  Juliet  et  al,  14  Maryland,  118,  supported  by  a  multi- 
tude of  similar  cases.  Where  a  bill  of  exceptions  sets  out 
no  evidence,  and  contains  nothing  but  a  prayer  which  was 
rejected,  the  appellate  court  must  intend  that  the  court 
below  acted  properly  in  refusing  the  instruction." 

A  particular  examination  of  each  exception  will  demon- 
strate the  impossibility  of  their  consideration  by  this  court, 
and  we  must,  therefore,  affirm  the  rulings  below  upon  the 
presumption  that  they  were  justified  by  the  state  of  the  proof. 

The  18th  exception  sets  forth  a  prayer  in  which  the  court 
was  asked  to  instruct  the  jury  that,  "  if  it  appear  from  all 
the  evidence  that  the  plaintifi'  has  testified  falsely,  know- 
ingly, with  regard  to  important  or  material  particulars  in- 
volved in  her  case,  whether  of  time  or  place,  or  person,  in 
reference  to  which  she  could  not  well  be  mistaken,  she  must 
be  regarded  as  guilty  of  deliberate  falsehood,  and  her  evi- 
dence must  be  rejected  by  the  jury  upon  the  maxim,  falsus 
in  unoj  falsus  in  omnibus — false  in  one  respect,  false  in  all.'' 

Although,  as  we  have  shown,  the  state  of  the  record  pre- 
vents us  from  reversing  for  error  in  this  instruction,  we  con- 
sider it  proper  to  make  a  somewhat  particular  statement  of 
the  law  on  the  subject,  in  view  of  the  frequent  efforts  in 
this  jurisdiction,  to  urge  upon  the  courts  the  doctrine  em- 
bodied in  the  prayer. 

It  has  always  been  a  fundamental  principle  in  trials  at  law 
that  to  the  jury  alone  belongs  the  determination  of  all  issues 
of  fact  arising  in  a  cause,  while  upon  the  court  devolves  the 
decision  of  all  questions  of  law,  including  the  competency  of 
witnesses  and  the  admissibility  of  evidence.  So  positive  is  this 
rule  that  the  court  is  not  at  liberty  to  exclude  from  the  jury 
any  evidence,  however  slight,  provided  it  be  such  as  may  tend 
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to  indnce  a  rational  mind  to  draw  from  it  the  conclaeioD 
soaght  to  be  deduced  by  the  party  offering  the  evidence. 
That  the  jury  may  perform  their  part  of  this  duty  efficiently 
and  conscientiously,  it  is  essential  that  they  should  possess 
the  exclusive  power  of  passing  upon  the  credibility  of  the 
witneBses,  since,  if  this  privilege  were  exercised  by  the  judge 
he  would  be  thereby,  in  effect^  himself  deciding  the  ques- 
tions of  fact,  by  limiting  the  decision  of  the  jury  to  the 
testimony  of  those  witnesses  only  whose  evidence  in  his 
opinion  is  worthy  of  belief.  But  the  United  States  courts 
possess  the  right,  when  properly  appealed  to,  in  civil  cases, 
and  always  in  criminal  cases,  to  advise  the  jury  as  to  the 
weight  which  they  may  give  to  particular  evidence,  leaving, 
however,  to  the  jury  the  ultimate  power  of  determining  tho 
question  of  the  credibility  of  the  witnesses  for  themselves. 
The  English  practice  on  this  subject  is  thus  expressed  in  the 
Ist  volume  of  Taylor's  Evidence,  sec.  171 : 

^^Although  it  is  the  exclusive  province^of  the  jury  to  fix 
the  due  weight  which  ought  to  be  given  to  presumptions  of 
fact,  juries  are  usually  aided  in  their  labors  by  the  advice 
and  instruction  of  the  judge,  more  or  less  strongly  urged  a4 
his  discretion.  Such,  for  instance,  is  the  caution  given  to 
juries  to  regard  with  distrust  the  testimony  of  an  accom- 
plice, unless  it  be  materially  confirmed  by  other  evidence. 
80  if  a  witness  be  detected  in  telling  a  falsehood  in  one 
part  of  his  testimony,  the  jury  will  be  advised  to  place  little 
reliance  on  the  remainder  of  his  narrative.'' 

In  1st  Greenleaf  on  Evidence,  section  461,  note  2,  the 
rule  is  thus  stated  : 

<^  Whether  a  witness  who  has  sworn  falsely  as  to  one  ma- 
terial fact,  is  to  be  believed  as  to  other  facts,  is  a  question 
for  the  jury.  The  maxim  falsua  in  wm,  falsus  in  omnibuSy 
as  often  stated  by  the  court,  is  merely  advisory.  It  is  not 
a  rule  of  law  that  all  testimony  of  such  a  witness  must  be 
disregarded.  It  may  be  and  should  be  regarded  with  sus- 
picion, and  received  with  caution.  The  law  is  the  same  as  it 
is  with  regard  to  acccomplices." 

The  author  quotes  in  support  of  this  a  number  of  eases  ia 
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the  different  States  of  the  Union,     In  Commonwealth  vs. 
Wood,  11  Gray,  93,  the  court.  Chief  Justice  Shaw  presiding, 


"Nor  was  it  the  duty  of  the  court  to  say  to  the  jury,  that 
if  the  witness  was  wilfully  false  upon  any  material  point, 
they  could  place  no  reliance  upon  any  of  her  testimony. 
There  is  no  absolute  rule  of  this  sort,  nor  in  the  nature  of 
things  could  there  be.  When  competent  evidence  is  before 
the  jury  the  degree  of  faith  to  be  reposed  in  it,  and  its 
effect  in  producing  conviction  cannot  be  governed  by  any 
abstract  and  inflexible  rule.  The  relation  of  the  facts  the 
witness  states  to  the  other  facts  proved  in  the  case  may 
be  such  that  the  jury  cannot  help  believing  them." 

In  Commonwealth  vs.  Billings,  97th  Massachusetts,  406, 
the  Chief  Justice  says  : 

"  It  is  not  an  absolute  and  inflexible  rule  of  law  that  the 
testimony  of  a  witness  is  to  be  wholly  disregarded  and  re- 
jected, except  in  those  particulars  in  which  there  is  corrob- 
oration by  other  credible  witnesses,  if  the  jury  find  that  the 
witness  has  deliberately  sworn  falsely  in  relation  to  a  ma- 
terial matter.  This  question  was  distinctly  raised  and  ad- 
judicated by  the  court  in  a  recent  case.  On  a  reconsidera- 
tion of  the  point,  in  the  light  of  the  very  clear  and  forcible 
argument  of  the  counsel  of  the  defendant,  we  are  satisfied 
that  this  decision  was  correct,  and  that  the  reasons  on  which 
it  rests,  clearly  and  tersely  stated  in  the  opinion  of  the  court, 
are  satisfactory  and  decisive  against  the  adoption  of  the 
maxim,  falsus  in  unOy  falsus  in  omnibuSj  as  an  established 
rule  of  the  law  of  evidence.  The  cases  cited  on  the  brief 
of  the  Attorney  General,  show  that  this  conclusion  is  sup- 
ported by  a  very  great  weight  of  authority."  The  instruc- 
tions in  that  case  which  the  court  on  appeal  thus  approves, 
were  that :  "  If  the  jury  should  find  that  the  witnesses  had 
wilfully  sworn  falsely  in  some  material  particular,  yet  there 
was  no  rule  of  law  which  would  forbid  them  to  believe  other 
portions  of  their  testimony." 

The  instruction  asked  for  in  the  present  case  is  supposed 
to  find  support  in  the  language  used  by  Mr.  Justice  Story  in 
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delivering  the  judgment  in  the  case  of  the  Santiasima Trini- 
dad, in  7th  Wheaton,  836 ;  and  adopted  in  the  caae  of 
Sherwood  vs.  Mcintosh,  1st  Ware's  Circuit  Court  Reports, 
106.  But  the  rule  expressed  in  those  cases  could  never 
have  been  designed  by  those  courts  as  applicable  to  trials 
at  law.  In  each  case  the  court  was  acting  as  a  jury  in 
the  dermination  of  facts  in  admiralty,  and  the  language 
used  by  the  judges  in  giving  their  reasons  for  deciding  as 
they  did  upon  the  facts  then  under  examination,  is  precisely 
that  which  a  jury  would  be  authorized  to  use  in  its  chamber 
in  discussing  among  themselves  their  reasons  for  disbelieving 
the  testimony  of  a  witness  who  had  sworn  falsely  in  some 
particular  in  the  pending  trial.  As  uttered  by  a  judge  in 
equity  or  in  admiralty  deciding  upon  the  weight  of  evidence, 
there  is  nothing  objectionable  in  the  principle  announced. 
This  distinction  is  clearly  pointed  out  in  the  case  of  Mead 
vs.  McGraw,  19th  Ohio  State  Reports,  64,  from  which  we 
make  the  following  quotation : 

"  The  maxim  falsus  in  wwo,  falsus  in  omnibvLS  is  derived 
from  the  civil  law,  and  addresses  itself  more  particularly  to 
tribunals  charged  with  the  investigation  of  evidence  and  the 
determination  of  issues  of  facts,  and  should  be  applied  with 
more  or  less  force,  according  to  circumstances.  Under  the 
civil  law  justice  was  administered  by  fixed  tribunals,  which 
were  charged  with  the  determination  of  both  law  and  fact. 
To  this  class,  under  our  system  of  jurisprudence,  belong 
courts  of  equity  and  admiralty  courts.  In  passing  upon  the 
credibility  of  witnesses  in  determining  issues  of  fact,  the 
maxim  is  often  applied  by  these  tribunals  as  justifying  the 
total  disregard  of  the  testimony  of  particular  witnesses. 
Such  was  the  case  in  the  opinion  of  the  matter  of  the  Santis- 
sima  Trinidad,  7  Wheat.,  283.  For  the  administration  of  j as- 
tice  under  the  common  law  a  jury  is  constituted,  to  whom,  as  a 
distinct  body,  is  exclusively  confided  the  duty  of  determin- 
ing questions  of  fact.  And  we  agree  with  the  Supreme 
Court  of  North  Carolina,  in  the  case  of  The  State  vs.  Wil- 
liams, 2d  Jones'  Law  Reports,  257,  that  the  maxim  is,  in  a 
common  law  trial,  to  be  applied  by  the  jury  according  to 
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their  own  jadgment  for  ahe  ascertainment  of  the  truth,  and 
18  not  a  rule  af  law  in  virtue  of  which  the  judge  may  with- 
draw the  evidence  from  their  consideration ,  or  direct  them  to 
disregard  it  altogether." 

In  Mercer  i;^.  Wright,  3d  Wisconsin  Reports,  645,  the 
court  says : 

^^  It  is  true  as  a  general  rule,  that  when  a  witness  delib- 
erately swears  falsely  in  regard  to  a  material  fact,  the  jury 
are  not  bound  to  believe  him  in  any  of  his  statements,  un- 
less he  is  coroborated.  But  it  is  wrong  to  say  that  the  jury 
are  not  at  liberty  to  believe  him.  The  maxim  falsus  in  uwp, 
falsus  in  omnibus^  does  not  operate  to  preclude  the  jury  from 
believing  the  witness  if  they  chose  to  do  so.  The  jury  may 
believe  any  competent  witness,  though  in  many  instances 
they  ought  not.  A  jury  ought  npt  to  convict  upon  the  testi- 
mony of  an  accomplice  uncorroborated,  but  all  now  agree  that 
they  mjiy  do  so.  It  would  have  been  correct  for  the  court 
to  give  the  jury  general  rules  by  which  the  credibility  of  the 
witness  may  be  judged  ;  but  it  is  not  correct  to  tell  them 
that  they  were  not  at  liberty  to  believe  the  witness." 

It  is  unnecessary  to  extend  this  opinion  by  quotations 
from  numerous  other  cases  in  the  difiereut  States  of  the 
Union,  where  similar  language  has  been  uttered  by  the 
courts.  It  is  enough  to  say  that  the  rulings  in  those'cases, 
upon  the  points  in  question,  command  our  entire  approval, 
and  we  have  found  no  cases  to  the  contrary  to  shake  this 
conclusion. 
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James  W.  Cooper  vs.  The  District  of  Columbia. 
Criminaii  Docket  13010. 

Decided  May  18.  1880. 

1.  The  power  to  make  those  grants  to  municipalities  which  are  ordU 
narilj  made  to  city  governments  bj  the  constitution  and  laws  of  a 
State,  is,  in  the  case  of  the  District  of  Columbia,  possessed  by  the 
Congress  of  the  United  States. 

2.  The  authorities  of  the  District  of  Columbia  haye  power  to  Issue 
licenses  and  to  decide  as  to  the  proper  subject  for  their  operation. 

3.  The  limitation  in  the  organic  act,  sections  130  and  131,  and  section  S 
of  the  act  of  1878,  which  limits  the  rate  of  taxation  in  the  District  to 
$1.50  a  hundred,  is  confined  to  taxes  upon  real  and  personal  property, 
and  does  not  apply  to  taxes  upon  employments  or  occupations. 

4.  Where  a  tax  is  imposed  by  a  municipality  endowed  with  discretion 
on  the  subject,  the  courts  will  not  hold  it  unreasonable  simply  because 
they  think  it  unwise. 

5.  Nor  because  it  is  in  restraint  of  trade,  where  the  power  to  impose  it 
is  granted. 

6.  Where  the  failure  to  take  out  a  license  as  required  by  a  city  ordinance 
is  made  punishable  by  a  fine  to  be  enforced  by  imprisonment,  the  fact 
that  the  latter  portion  of  the  punishment  is  illegal,  does  not  inyali- 
date  such  parts  of  the  ordinance  as  are  legal. 

7.  Clause  23  of  section  21  of  the  ordinance  of  the  legislature  of  the  Dis- 
trict of  Columbia,  passed  August  23, 1871,  requiring  produce  dealers 
to  obtain  licenses  in  certain  cases,  is  yalid  and  operative. 

The  Case  is  stated  in  the  opinion. 

BiRNEY  &  BiRNET  fof  plaintiff. 

Riddle  &  Miller  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  certiorari  from  the  police 
court  of  the  District  of  Columbia.  The  traverser  was  pros- 
ecuted npon  an  information  instituted  in  that  court  for  sell- 
ing as  a  produce  dealer  in  the  Washington  market,  without 
obtaining  license  as  required  by  clause  28  of  section  21  of 
the  ordmance  oif  the  legislature  of  the  District  of  Colum- 
bia, passed  August  23,  1871.  It  is  admitted  that  the 
traverser  did  not  obtain  a  license,  and  he  defends  his  failure 
to  do  so  upon  the  ground  that  the  ordinance  is  not  a  valid 
one,  and  the  question  for  the  decision  of  this  court  is  whether 
that  defence  is  well  taken. 

The  District  of  Columbia  as  a  municipality  is  differently 
constituted  from  any  other  city  in  any  State  of  the  Union. 
In  all  other  cities  there  are  five  sources  of  power,  differing  id 
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dignity,  sQperior  to  the  municipal  ordinances :  first,  the 
Constitntion  of  the  United  States  ;  second,  treaties  ;  third, 
laws  of  Congress  made  in  pursuance  of  the  Constitution  ; 
fourth,  the  Constitutions  of  the  States;  and  fifth,  the  laws 
of  the  States.  As  no  State  constitution  and  no  State  laws 
are  in  force  here,  the  place  of  these  two  jurisdictions  must 
be  assumed  by  Congress,  which  necessarily  possesses  the 
power  to  make  the  grants  to  the  municipality  which  are 
ordinarily  made  to  city  governments  by  the  constitution  and 
laws  of  a  State. 

1st.  It  is  insisted  that  this  court  has  decided  that  the 
power  of  Congress  in  this  particular  is  not  as  full  as  that  of 
the  States,  with  reference  to  the  cities  within  their  borders, 
and  the  case  of  Roach  t;^.  Van  Biswick  is  referred  to  as 
supporting  this  distinction.  It  is  evident,  however,  that  that 
case  gives  no  support  to  this  doctrine.  AH  that  was  decided 
there  was  that  Congress  had  no  right  to  bestow  upon  the 
legislative  assembly  of  the  District  any  powers  which  were 
not  necessary  for  it  as  a  munieipalily ;  but  the  decision  ex- 
pressly, in  more  than  one  place,  declares  that  whatever  was 
granted  by  Congress  to  the  legislative  assembly  of  the  District, 
in  respect  to  matters  properly  pertaining  to  municipal  govern- 
ment, was  a  valid  grant.  Indeed,  it  could  not  have  been 
held  otherwise,  since  the  Supreme  Court  of  the  United 
States,  in  Welsh  vs.  Cook,  7th  Otto,  542,  had  declared  :  ''  It 
is  not  open  to  reasonable  doubt  that  Congress  had  power  to 
invest,  and  did  invest,  the  District  government  with  legis- 
lative authority,  or  that  the  act  of  the  legislative  assembly 
of  June  26, 1878,  was  within  that  authority." 

The  act  then  under  consideration  was  a  law  repealing  a 
prior  ordinance  which  had  exempted  property  used  in  manu- 
factures from  a  full  rate  of  taxation,  and  the  Supreme  Court, 
in  this  decision,  clearly  asserted  the  power  of  Congress  to 
confer  this  and  similar  municipal  powers  upon  the  Dis- 
trict of  Columbia. 

At  the  time  of  the  passage  of  the  organic  act  there  were 
three  governments  in  existence  within  the  boundaries  of  the 
District :  first,  the  municipality  of  Washington  city  ;  second. 
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that  of  the  city  of  Georgetown  ;  and  third,  the  government 
of  the  levy  court  which  had  jurisdiction  in  that  selvage  of 
the  territory  of  the  District  outside  the  cities. 

By  the  organic  act  Congress  abolished  all  these  govern- 
ments. It  cannot  be  supposed  that  it  intended  to  abridge 
the  power  possessed  by  them,  but  it  is  evident  that  the  pur- 
pose of  the  law  was  rather  to  increase  the  power  about  to 
be  confided  to  the  new  government  of  the  District.  In  the 
former  city  governments  there  were  certain  explicit  grants 
of  power  authorizing  licenses  in  particular  cases ;  among 
others,  to  peddlers,  to  hucksters,  pawnbrokers,  ftc.  The  or- 
ganic  law,  instead  of  enumerating  the  powers  of  the  mu- 
nicipality, contains  general  grants  of  powers.  Hence  we 
find  no  such  enumeration  of  particular  licenses  as  existed 
in  the  former  city  charters. 

It  cannot  be  denied  that  the  District  government  has 
power  to  to  issue  some  licenses.  Whence  does  it  derive  it  ? 
The  only  direct  grant  of  power  in  the  whole  Revised 
Statutes,  to  issue  any  license,  is  to  be  found  in  section  719, 
which  authorizes  the  clerk  of  the  Supreme  Court  to  issue 
marriage  licenses,  and  the  only  reference  to  licenses  else- 
where in  the  Revised  Statutes  is  to  be  fonnd  in  sections  401 
el  seq,^  authorizing  the  board  of  police  to  supervise  and  in- 
spect licensed  pawnbrokers,  licensed  vendors,  and  licensed 
hackmen  and  cartmen  ;  in  section  435,  which  declares  that 
it  shall  be  unlawful  to  sell  intoxicating  liquors  without  a 
license  approved  by  the  board  of  police ;  and  in  sections 
1182  and  1188,  which  forbid  any  persons  licensed  to  sell  in- 
toxicating liquors  to  permit  any  soldier,  &;c.,  to  drink  the 
same  upon  his  premises. 

These  sections  recognize  that  there  may  be  licenses  issued. 
By  whom  are  they  to  be  issued?  By  Congress?  If  not, 
there  is  no  other  power  that  can  issue  them,  except  the  author- 
ities of  the  District.  And  what  body  is  to  decide  as  to  the 
proper  subject  for  the  operation  of  these  license  laws  ?  Of 
course,  the  same  District  authorities,  acting  within  the  or- 
dinary bounds  of  municipal  authority. 

Under  the  charters  of  the  old  city  governments,  there  ex- 
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isted  a  power  which  the  cities  constraed  as  authorizing 
licenses  to  hackney  coaches,  lottery  dealers,  and  many  other 
dealers,  including  hacksters  and  peddlers.  Did  Congress  de- 
sign to  abridge  this  enumeration  ?  Evidently  not.  Among 
those  classes  whom  the  board  of  police  are  directed  by  the 
Revised  Statutes  to  supervise  and  inspect  are  ^^  licensed  ven- 
dors." A  vendor  is  one  who  sells  or  vends.  There  cannot 
well  be  a  more  comprehensive  expression.  Would  there  be 
any  violence  done  to  the  force  of  the  language,  or  to  the 
legislative  intention,  by  supposing  it  to  comprehend  one  who 
vends  produce  as  well  as  other  things ;  in  other  words,  a 
produce  dealer?  In  our  opinion  this  expression,  'Micensed 
vendor,"  is  suflSciently  comprehensive  to  include  produce 
dealers,  especially  when  taken  in  connection  with  the  other 
sections  of  the  organic  act. 

Section  2  declares  that  the  District  is  '^  created  a  govern- 
ment by  the  name  of  the  District  of  Columbia,  by  which 
name  it  is  constituted  a  body  corporate  for  municipal  pur- 
poses, and  may  contract  and  be  contracted  with,  sue  and  be 
sued,  plead  and  be  impleaded,  have  a  seal,  and  exercise  all 
other  powers  of  a  municipal  corporation,  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States  and 
the  provisions  of  this  title." 

Section  49  declares  that^Hhe  legislative  power  of  the 
District  shall  extend  to  all  rightful  subjects  of  legislation 
within  the  District,  consistent  with  the  Constitution  of  the 
United  States  and  the  provisions  of  this  title,  subject  to  all 
the  restrictions  and  limitations  imposed  upon  States  by  the 
10th  section  of  the  1st  article  of  the  Constitution  of  the 
United  States.'* 

Section  91  declares  that  '<  all  laws  and  ordinances  of  the 
cities  of  Washington  and  Georgetown  respectively,  and  of 
the  levy  court  of  the  District  of  Columbia,  not  inconsistent 
with  this  chapter,  except  as  modified  or  repealed  by  Con- 
gress, or  the  legislative  assembly  of  the  District  since  the 
1st  day  of  June,  1871,  or  until  so  modified  and  repealed,  re- 
main in  full  force." 

And  section  95  provides  for  the  continuation  of  the  char- 
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ters  of  the  cities,  and  of  the  powers  of  the  levy  court  for 
certain  purposes  therein  enamerated. 

We  have  in  these  sections  the  most  comprehensive  grant 
to  the  District  government  of  municipal  powers.  Supposing 
that  the  recognition  implied  in  the  power  to  supervise 
licensed  vendors,  is  not  to  be  considered  as  entitled  to  the 
force  which  we  have  given  to  it,  we  may  then  ask  whether 
the  power  to  require  licenses  is  included  within  these  com- 
prehensive  grants  of  general  municipal  powers?  Is  the 
issue  of  a  license  a  proper  subject  of  nianicipal  corporate 
government  ?  Undoubtedly  it  is.  They  are  issued  and  re- 
quired everywhere,  in  all  cities,  for  particular  avocations, 
and  probably  there  is  no  municipality  in  the  country,  which 
does  not  exercise  this  power  to  some  extent.  Licenses  have 
always  been  considered  a  proper  subject  of  municipal  cog- 
nizance. They  are  defined  by  Cooley,  in  his  work  on  Mu- 
nicipal O^rporations,  sections  406  and  407,  as  ^^  taxes  upon  a 
privilege  granted  by  a  State  or  city  to  do  something  which 
it  would  be  illegal  to  do  without  the  grant,  though  the  thing 
to  be  done  may  be  lawful  in  itself,  and  only  prohibited  in  or- 
der to  compel  the  taking  out  of  the  license.*'  Power  to 
issue  a  license  is  undoubtedly  to  be  conferred  by  a  sov- 
ereignty and  cannot  exist  in  a  municipality  unless  it  is 
granted.  *^  It  is  included  in  the  general  grant  of  legislative 
power,  and  reaches  to  every  trade  or  occupation,  to  every  ob- 
ject of  industry,  use  or  enjoyment,  to  every  species  of  posses- 
sion. If  the  right  to  impose  a  tax  exists,  it  is  a  right  which 
in  its  nature  acknowledges  no  limits ;  it  may  be  to  any  ex- 
tent within  the  statute  or  corporation  which  imposes  it, 
which  the  letter  of  such  statute  or  corporation  may  pre- 
scribe." 

In  the  case  of  Ould  vs.  The  City  of  Richmond,  23  Qrat- 
tan,  468,  the  court  decides,  that  the  power  to  tax  a  lawyer's 
license,  is  included  in  the  general  power  of  taxation  given 
by  the  first  clause  of  section  69  of  the  charter  of  the  city 
of  Richmond,  which  provides,  that  ^^  for  the  execution  of  its 
powers  and  duties,  the  city  council  may  raise  annually  by 
taxes  and  assessments  in  said  city,  such  sums  of  money  as 
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they  shall  deem  necessary  to  defray  the  expenses  of  the 
same,  and  in  such  manner  as  they  shall  deem  expedient,  in 
accordance  with  the  laws  of  this  State  and  of  the  United 
States." 

2d.  It  is  said  this  license  tax  is  illegal,  becaase  it  increases 
the  tax  beyond  the  limit  prescribed  by  the  organic  law,  sec- 
tions 180  and  181,  and  section  8  of  the  act  of  1878,  chapter 
180,  which  limits  the  rate  of  taxation  to  $1.60  per  hundred. 
Bnt  this  limitation,  by  its  express  language,  is  confined  to 
taxes  upon  real  and  personal  property,  and  does  not  apply 
to  taxes  on  employments  or  occupations,  to  be  raised  by 
licenses,  which  may  undoubtedly  be  exacted  under  the  police 
power  confided  to  municipalities.  See  Cooley's  Constitu- 
tional Limitations,  596-7. 

But  in  our  opinion  the  intention  of  Congress,  as  to  this 
pdint,  must  be  considered  as  perfectly  set  at  rest  by  its  sub- 
sequent recognition  of  this  legislative  act  in  two  instances. 
tn  the  19th  Statutes  of  the  United  States,  chapter  180, 
section  19,  this  very  28d  section  is  amended  in  two  clauses, 
and  in  chapter  117,  section  14,  clause  20  of  this  same  sec- 
tion is  repealed,  leaving  the  residue  of  the  section  and  act 
untouched.  This  we  regard  as  Congressional  recognition  of 
the  authority  of  the  legislative  assembly  to  pass  this  act. 

Sd.  It  is  objected  that  this  provision  of  the  law  cannot  be 
sustained,  because  it  is  unequal  and  unjust,  as  making  im- 
proper discriminations  between  tradespeople^  especially  as, 
by  an  amendatory  act  of  the  legislative  assembly,  butchers 
and  produce  dealers  who  sell  in  stores  are  exempted  from 
this  requirement. 

In  construing  the  law  we  are  bound  to  examine  its  exist- 
ing provisions,  without  reference  to  what  its  original  form 
may  have  been.  It  is  not  for  the  court  to  decide  whether 
the  act  is  wise,  or  whether  the  members  of  the  court  would 
have  voted  for  it.  The  discretion  on  the  subject  has  been 
committed  to  the  District  government.  "  When  power  is 
given  to  a  municipality  to  pass  laws  necessary  or  proper  to 
carry  the  power  into  effect,  the  degree  of  their  necessity  or 
propriety  should  not  be  minutely  scrutinized."    Glenn  vs. 
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Baltimore  City,  6  Q-.  &  J.,  424.  "  A  license  cannot  be 
deemed  unequal  because  reaching  one  occupation  only,  if  it 
is  to  reach  all  who  follow  that."    Cooley  on  Taxation,  128. 

But  it  would  not  be  difficult  to  assign  very  good  reasons 
why  produce  dealers  selling  in  the  market  should  be  required 
to  pay  a  license  for  the  exercise  of  the  valuable  privil^e 
they  enjoy,  while  licenses  may  not  be  demanded  from  dealers 
who  rent  expensive  stores  and  whose  profits  must,  therefore, 
be  necessarily  lessened. 

It  is  sought  to  enhance  the  force  of  the  argument  as  to 
the  unequal  discrimination  by  comparing  the  case  of  a  pro- 
duce dealer  selling  in  the  market,  who  is  compelled  to  pay  a 
license,  with  that  of  one  immediately  across  the  street  from 
the  market,  selling  in  a  store,  and  exempt  from  license.  But 
if  the  ordinance,  besides  taxing  produce  dealers  in  the  mar- 
ket, had  said  that  the  same  license  should  be  required  for 
all  selling  within  a  dozen  squares  on  each  side  the  building, 
there  would  still  be  one  place  immediately  outside  of  this 
line  where  the  exemption  would  begin. 

4th.  It  is  true  that  a  tax  levied  by  a  municipality  must 
not  be  unreasonable.  But  by  unreasonableness  the  courts 
do  not  simply  mean  that  the  tax  must  not  be  larger  than 
the  judges  might  think  was  wise.  It  would  be  presumed 
to  be  reasonable  if  laid  by  an  authority  endowed  with  dis- 
cretion on  the  subject,  and  no  court  would  declare  a  tax  un- 
reasonable because  it  was  rated  at  $20  dollars  a  year,  instead 
of  $16  or  $10,  when  the  subject  has  been  confided  to  the 
discretion  of  the  lawmaker.  True,  a  tax  might  be  held 
unreasonable  by  the  court  because  of  its  oppresiveness  ;  as, 
for  example,  where  a  business  of  a  thousand  dollars  a  year 
was  taxed  nine  hundred  dollars. 

In  such  a  case  the  unreasonableness  would  be  so  apparent 
that  the  court  would  interfere,  upon  the  same  principle 
that,  while  it  is  conceded  that  inadequacy  of  price  consti- 
tutes no  sufficient  ground  for  setting  aside  a  trustee's  sale, 
still,  where  the  inadequacy  is  so  gross  as  to  shock  the  moral 
sense  and  suggest  fraud,  the  sale  will  be  set  aside.  But 
this  is  not  inconsistent   with  the   general    principle  that 
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the  coarts  will  not  for  mere  inadequacy  set  aside   a  sale 
otherwise  fairly  made. 

The  application  of  the  idea  of  unreasonableness  lies  in 
another  direction.  *'A  law  will  be  held  unreasonable  if  it 
does  not  tend  in  some  degree  to  the  accomplishment  of  the 
object  for  which  the  corporation  was  created  and  its  powers 
conferred,  and  is  not  in  harmony  with  the  general  principles 
of  the  common  law.''    Cooley  Const.  Lim.,  202. 

Municipalities  in  general,  where  there  is  an  enumeration  of 
powers,  are  entrusted  with  authority  to  pass  ordinances  to 
prevent  fires.    No  court  would  hold  that  the  ordinances  of 
the  old  time  were  unreasonable  that  required  a  householder 
to  keep  three  fire  buckets  instead  of  two.    But  if  with  the 
honest  view  of  preventing  fires,  the  corporation  were  to  pass 
a  law  requiring  every  householder  at  the  sound  of  a  curfew 
to  extinguish  his  lights  and  fires  at   nine  o'clock,  although 
this  might  constitute  a  more  perfect  protection  against  fires 
than  any  other  plan  that  could  be  devised,  the  courts  would 
undoubtedly  hold  that  to  be  an  unreasonable  exercise  of 
power.    It  was  upon  this  principle  that  this  court  decided  in 
the  case  of  the  District  of  Columbia  i;^.  Saville,  1st  Mac 
Arthur,  581,  that  a  law  preventing  the  sale  of  reserved  seats 
at  a  theatre  after  the  opening  of  the  performance,  was  an 
unreasonable  and  vexatious  interference  with  pHvate  rights. 
The  power  to  tax  necessarily  implies,  it  is  said,   the 
power  to    destroy.    And    upon    this   ground    the    courts 
upheld    the    embargo    acts,  which,    under   the    claim    of 
regulating   commerce,  it  was   insisted,  had,  in  fact,   de- 
stroyed it.    Although  it  may  well  be  that  this  principle  of 
construction  would  not  be  applied  to  such  an  extent  to  the 
ordinances  of  cities,  it,  nevertheless,  is  correct  to  a  degree 
with  reference  to  them.    In  the  case  of  France  vs.  The  City 
of  Washington,  6  Cranch's  Circuit  Court  Reports,  667,  our 
predecessors  decided  that  ^^  the  city  of  Washington  has  power 
to  provide  for  licensing,  taxing  and  regulating  vendors  of 
lottery  tickets,  although  the  tax  may  be  so  high  as  to 
amount  to  a  prohibition,  and  although  the  applicant  may 
83 
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be  required  by  the  ordinance  to  deposit  the  cost  of  a  license 
iu  a  bank  before  he  can  obtain  his  license." 

In  the  Railroad  cases,  2  Otto,  612,  the  Supreme  Court 
says  :  "  Perfect  equality  and  perfect  uniformity  of  taxation 
as  regards  individuals  and  corporations,  or  the  difterent 
classes  of  property  subject  to  taxation  is  a  dream  unrealized. 
It  may  be  admitted  that  the  system  that  most  nearly  attains 
this  is  best  ;  but  the  most  complete  system  that  can  be  de- 
vised most  be  imperfect." 

5th.  The  objection  that  the  license  is  in  restraint  of 
trade  cannot  avail  where  the  power  to  impose  it  is  granted. 
The  cases  cited  in  which  this  principle  has  been  invoked 
were  decided  upon  their  pecular  facts  and  in  our  opinion 
cannot  aftect  the  case  before  us. 

6th.  It  is  further  insisted  that  the  law  is  illegal  because 
the  fines  imposed  may  be  enforced  by  imprisonment.    But 
even  if  this  portion  of  the  punishment  were  illegal  in  itself, 
that  fact  would  not  invalidate  such  parts  of  the  ordinance 
as  are  legal.    The  District  ordinance  says  nothing  of  impris- 
onment as  a  mode  of  enforcing  payment  of  fine.     Congress, 
by  the  act  of  June,  1870,  committed  to  the  police-court  ori- 
ginal and  exclusive  jurisdictiou  of  ^^  all  offences  against  the 
laws  and  ordinances  of  the  District."    Sec.  1049  Rev.  Stats. 
And  by  sectibn  1054,  declared  that  ^^  the  court  may  enforce 
any  of  its  judgments  or  sentences  by  fine  or  imprisonment  or 
by  both."    The  ordinance  simply  declares  that  the  produce 
dealer  must  take  out  a  license,  and  that  he  shall  pay  a  fine  if 
he  undertakes  to  sell  without  having  obtained  one.    The  pun- 
ishment for  the  violation  of  this  ordinance  was  not  established 
by  the  District  of  Columbia,  i)ut  by  Congress,  which  un- 
doubtedly had  the  power  to  imprison  the  offender,  if  it  saw 
fit  to  do  so.    But  it  by  no  means  follows  that,  in  any  futare 
case,  any  more  than  in  this,  a  violation  of  the  ordinance 
will  be  enforced  by  imprisonment,  instead  of  the  atteruative 
penalty,  the  imposition  of  a  fine.    It  may,  however,  have 
been  considered  very  well  that  the  twofold  power  should 
exist,  as  it  might  be  impossible  otherwise  to  enforce  pay- 
ment from  a  class  who  contribute  nothing  otherwise  toward 
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the  support  of  the  city  government,  while  making  great 
profits  from  their  tax-paying  fellow-citizens. 

We  have  carefully  examined  these  questions  in  deference 
to  the  zealous  eiforts  of  the  counsel,  although  we  might  well 
have  considered  them  as  settled  beyond  controversy  by  the 
courts  of  the  District.  In  a  number  of  cases  within  the  past 
year,  the  question  has  been  presented  to  the  Criminal  Court, 
which  has  as  often  decided  in  favor  of  the  validity  of  the 
act,  and  the  decision  of  the  General  Term  in  the  case  of 
The  District  of  Columbia  vs.  Hamason,  2  Mac  Arthur,  158, 
sustaining  a  prosecution  under  the  third  clause  of  this  same 
section,  assames  its  validity,  although  the  point  was  not 
made  in  the  argument.  But  the  information  in  that  case 
could  not  have  been  sustained  unless  the  General  Term  had 
been  of  the  opinion  that  the  act  was  a  lawful  exercise  of 
power. 

The  changes  in  the  organization  of  the  District  govern-, 
raent  since  the  passage  of  the  organic  act,  have  not  aifected 
the  question.  Chapter  887  of  the  laws  of  1874  abolished 
the  legislative  assembly  of  the  District,  and  lodged  the  gov- 
ernment in  the  hands  of  three  commissioners,  in  whom 
were  vested  all  the  powers  previously  exercised  by  the  gov- 
ernor  and  assembly.  By  chapter  180  of  the  laws  of  Con- 
gress of  1878,  the  present  organization  of  the  District  was 
established,  and  it  is  declared  therein  that  the  District  shall 
remain  a  municipal  corporation,  as  provided  by  section  2  of 
the  organic  act,  and  the  commissioners  are  authorized  by 
that  law  "  to  apply  the  taxes  or  other  revenues.^*  for  the  pur- 
poses of  the  municipal  government,  which  is  a  recognition 
by  Congress  that  there  may  be  revenues  not  derived  from 
taxation  upon  property.  But  the  question  would  seem  to 
be  clear,  if  the  ordinance  were  to  be  considered  only  under 
the  proper  construction  of  the  police  power  in  virtue  of 
which,  says  Cooley  (Constitutional  Limitations,  596),  mar- 
kets are  regulated  and  particular  articles  allowed  to  be 
sold  in  particular  places  only,  or  after  license,  weights  and 
measures  are  established  and  dealers  compelled  to  conform 
to  the  standards  under  penalty  ;  and  persons  following  par- 
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ticular  occupations  of  the  nature  requiring  special  public 
supervision,  such  as  auctioneers,  draymen,  hackmen,  huck- 
sters, victuallers  and  the  like,  are  compelled  to  take  out 
license,  and  to  conform  to  such  rules  and  regulations  as  are 
deemed  important  for  the  public  convenience  and  protec- 
tion." 

Upon  the  whole  case,  we  have  no  difficulty  in  confirming 
the  decision  of  the  court  below. 


IsoLiNA  E.  Howard 

vs. 

Adelaide  Sophia  Carusi,  John  McLean  Carusi  bt  al. 

Equity.    No.  6078. 

Deeided  May  84, 1880. 

1.  Where  a  testator,  after  executing  his  wYU,  changes  the  lefi^l  selzen 
by  conyeying;  away  the  fee  simple,  the  will  is  thereby  revoked,  npoa 
the  implication  of  law  that  the  testator  has  changed  his  intention. 

2.  A  deed  of  trust  to  one  to  manage  the  property  for  the  use  and 
benefit  of  the  grantor,  during  his  life,  and  upon  his  death,  to  convey 
to  such  person  or  persons  as  the  grantor  may,  by  his  last  will  and 
testament  or  other  paper  writing  duly  executed,  designate  and  direct, 
refers  to  a  designation  to  be  made  in  the  futnre  and  cannot  be  made 
to  refer  to  a  paper,  executed  previously  to  the  deed,  in  which  the 
grantor  had  alreatly  designated  certain  persons  as  takers  of  the  prop- 
erty. On  the  failnre,  therefore,  to  make  such  designation,  after  the 
execution  of  the  trust,  the  title  is  left  in  the  trustee  for  the  benefit  of 
the  heirs  general  of  the  grantor. 

STATEMENT  OF  THE  CASE. 

On  the  18th  of  March^  1872,  Lewis  Carasi  made  his  last 
will,  containing  the  following  provision  : 

"  Second.  And  as  to  all  my  property,  real,  personal  and 
mixed,  after  the  payment  of  my  just  debts  and  funeral 
charges  as  aforesaid,  and  the  payment  of  the  legacies  here- 
inafter mentioned,  I  give,  devise  and  beqaeath  the  same  to 
my  brother,  Samuel  Carusi,  to  be  held,  used  and  enjoyed  by 
him,  his  heirs,  executors,  administrators  and  assigns  forever, 
with  the  hope  and  trust,  however,  that  he  will  not  diminish 
the  same  to  a  greater  extent  than  may  be  necessary  for  his 
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comfortable  support  and  maintenance  ;  and  that  at  his  death 
the  same,  or  so  much  thereof  as  he,  the  said  Samuel  Carasi, 
shall  not  have  disposed  of  by  devise  or  sale,  shall  descend  to 
my  thi*ee  beloved  neices,  Philippa  Estelle  Caulfield,  nee 
Carusiy  Genevieve  E.  Carusi,  and  Isolina  E.  Carusi,  the 
daughters  of  my  said  brother,  Samuel  Carusi,  as  follows : 
To  the  said  Philippa  Estelle  Caulfield,  nee  Carusi,  the  sum  of 
five  thousand  dollars  ($5,000),  the  remainder  of  my  estate 
to  be  divided  between  Genevieve  E.  Carusi  and  Isolina  £. 
Carusi,  share  and  share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants." 

On  the  18th  of  July,  of  the  same  year,  he  executed  a  deed 
in  trust  to  Samuel  Carusi,  containing  the  following  declara- 
tion of  trusts : 

/'In  trust,  nevertheless,  to,  for  and  upon  the  following 
uses  and  trusts — that  is  to  say,  in  trust  to  sell  and  convey 
the  whole  or  any  part  of  the  said  pieces  or  parcels  of  ground 
and  premises  at  the  discretion  of  the  said  party  of  the 
second  part,  and  to  invest  the  moneys  arising  out  of  such 
sale  or  sales  in  other  property  or  securities,  for  the  use  and 
benefit  of  the  said  party  of  the  first  part ;  aud  in  event  of 
the  death  of  the  said  party  of  the  first  part,  so  much  of  said 
pieces  or  parcels  of  ground  as  may  remain  unsold,  or  such 
other  property  as  may  be  purchased,  or  such  securities  as 
may  be  acquired  in  manner  aforesaid,  to  convey  to  such  per- 
son or  persons  as  the  said  party  of  the  firat  part  maif,  by  his 
last  will  and  testament  or  other  paper  writing  under  his  hand  and 
sealy  by  two  persons  witnessed^  designate  and  direct,^^ 

On  the  17th  of  October,  1872,  Lewis  conveyed  the  same 
property  to  Samuel  absolutely,  ih  fee  simple,  reserving  to 
himself  the  rents  and  profits  during  his  life. 

On  the  23d  of  March,  1877,  Samuel  executed  a  will,  de- 
vising all  his  real  estate,  which  is  admitted  to  include  the 
property  described  in  this  suit,  to  his  wife  for  life,  with 
remainder  to  ail  his  children,  equally,  in  fee. 

The  complainant,  who  is  the  Isolina  E.  Carusi  named  in 
the  will  of  Lewis,  insists  that,  by  virtue  of  that  will  and  the 
deed  of  trust  of  July,  1872,  she  and  her  sister,  Genevieve^ 
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are  entitled,  subject  to  the  pecuniary  legacies,  to  the  whole 
estate  of  Lewis.  She  files  this  bill,  clairaing  that  the  deed 
of  trust  shall  be  declared  to  be  in  full  force  and  effect ;  that 
the  will  of  Lewis  Carusi  shall  be  declared  operative  to 
designate  the  persons  to  whom  the  estate  of  said  Lewis  was 
to  go,  under  said  deed  of  trust,  after  his  death  ;  that  the 
absolute  deed  frona  Lewis  to  Samuel  of  October,  1872,  be 
treated  as  fraudulently  obtained  and  void. 

The  leading  facts  are,  the  will  of  Lewis  Carusi,  of  March 
18th,  1872,  the  deed  in  trust  from  him  to  Samuel,  of  July 
18th,  1872,  the  absolute  deed  from  him  to  Samuel,  of  October 
17th,  1872,  and  Samuel  Carusi's  will  of  March  23d,  1877. 

Wm.  B.  Wbbb  for  complainant: 

The  will  of  Lewis  Carusi  already  made  is  the  will  referred 
to  by  him  in  the  deed  of  trust,  and,  although  as  a  toill  it  was 
revoked  by  the  execution  of  the  deed,  it  is  sufficient  to  des- 
ignate those  to  whom  Samuel  Carusi,  the  trustee,  was  to 
make  the  conveyance.  Mayor  and  City  Council  of  Balti- 
more vs.  Williams,  6  Md.,  285. ;  Bath  vs.  Montagu,  8  Chan- 
cery Cases,  98  ;  Greenleafs  Cruise,  vol.  IV,  title  32,  sec.  6, 
citing  Audley^s  Case,  Dyer  (2)  166  (a)  ;  Jones  vs.  Morley, 
1  Ld.  Raymond,  290  ;  and  Mytton  vs.  Lutwich,  Sir  W. 
Jones,  7. 

The  will  of  Lewis  Carusi,  taken  with  the  deed  in  trust,  is 
not  to  be  governed  by  the  ordinary  rules  of  construction  as 
applied  to  a  devise  of  real  estate.  Defendants  themselves 
admit  that  the  will  can  only  operate  as  a  part  of  the 
deed.  Now  these  two  papers  together  constitute  one,  and, 
thus  operating  together,  are  together  to  be  construed  as 
creating  an  executory  trust.  The  distinction  between  an 
executed  and  an  executory  trust  has  long  been  clearly  estab- 
lished, and  in  England  such  family  settlements  are  very 
common  indeed.  In  this  country  they  are  not  so  common, 
but  the  English  cases  have  always  been  relied  on  as  law  in 
the  distinction  thus  made  as  well  as  in  the  different  rules  of 
construction  to  be  applied  to  the  two  classes.  Kent,  vol. 
rV,  m.,  p.  805  :  "  Trusts  are  of  two  kinds  :  executory  and 
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executed.  A  trnst  is  executory  when  it  is  to  be  perfected,  at 
a  fntnre  period,  by  a  conveyance  or  settlement,  as  in  the 
case  of  a  conveyance  to  B,  in  trust,  to  convey  to  C.  It  is 
executed  either  when  the  legal  estate  passes,  as  in  a  convey- 
ance to  B,  in  trust,  or  for  the  use  of  O,  or  where  o^ly  the 
equitable  estate  passes,  as  in  the  case  of  a  conveyance  to  B, 
to  the  use  of  O,  in  trust  for  D." 

In  Potter  V8.  Doby,  2  Richardson  (So.  Ca.),  61,  the  court 
says :  ^^  The  test  of  an  executory  trust  is,  that  the  trustee 
has'some  duty  to  perform,  for  the  performance  of  which  it  is 
necessary  that  the  title  be  regarded  as  abiding  in  him." 

That  this  definition  is  in  accordance  with  the  English  ar\d 
American  cases  we  will  hereafter  show  by  the  cases  cited. 
There  can  be  no  doubt  that  we  here  have  to  deal  with  an 
executory  trust  just  as  if  the  trustee,  Samuel  Carusi,  had 
come  into  this  court  praying  to  be  instructed  as  to  whom 
and  upon  what  terms  he  should  make  the  conveyance,  the 
court  must  necessarily  order  him  to  make,  as  required  by  the 
deed  in  trust.  While  executed  trusts  are  to  be  construed  as 
l^al  estates  in  executory  trusts,  much  greater  latitude  is 
allowed,  and  the  intention  of  the  party  creating  the  trusts  is 
to  be  fully  carried  out,  even  at  the  expense  of  technical  rules 
of  legal  construction.  How  liberally  such  executory  trusts 
are  construed  will  appear  from  cases  cited : 

1.  Where  the  court  decrees  a  strict  settlement  it  will  limit 
the  estate  to  trustees  to  preserve  contingent  remainders, 
though  not  so  directed  in  the  conveyance  directing  the  set- 
tlement. Harrison  vs.  Naylor,  2  Cox  Ch.  Cas.,  151  m.,  p.  ; 
Stamford  vs.  Hobart,  1  Brown  Ch.  Cas.,  288. 

2.  Where  a  testator,  by  executory  trust,  directed  that, 
after  the  death  of  his  wife,  his  nephew,  C.  W.  (whom  he 
feared  was  unreliable),  should  ^'  be  considered  heir  to  all  his 
property  not  otherwise  disposed  of,'*  and  that  his  executors 
should  ^'  secure  the  property  for  the  benefit  of  his  family,'* 
and,  in  the  nature  of  a  trusteeship,  for  the  parties  who  might 
be  interested  thereafter."  Lord  Oottenham  ordered  the  real 
estate  to  be  settled  on  the  nephew  for  life,  with  reminder 
to  his  sons  successively  in  tail  male^  with  remainder  to  his 
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daaghters,  as  tenants  in  common,  in  fee  ;  and  that  the  per- 
sonal estate  should  be  settled  apon  the  nephew  for  life,  with 
remainder  to  all  his  children,  as  joint  tenants,  with  proviso 
that  in  event  of  all  the  children  dying  under  twenty-one, 
and  in  case  of  daughters  unmarried,  and  in  case  of  sods 
without  lawful  issue,  the  personalty  should  be  held  in  trust 
for  the  nephew  absolutely.  White  w.  Briggs,  2  Phillipe* 
Chancery,  688. 

3.  A  direction  to  trustees  to  settle  property  upon  the  wife 
of  testator's  son  "  should  he  marry,"  was  held  to  authorise 
the  settlement  of  a  jointure  upon  the  wife  of  a  stcatii 
marriage.    Mason  vs.  Mason,  5  I.  R.,  Eq.,  288. 

4.  Where  an  executory  trust  would  be  void  as  a  perpetuity, 
the  court,  in  order  to  carry  out  testator's  intention,  will 
order  a  settlement  to  be  made  as  strictly  as  the  law  will 
permit.    Humbleston  t;^.  Humbleston,  1  P»  Wms.,  382. 

5.  Where  a  father,  by  deed,  conveyed  property  to  trustees 
to  be  settled  on  bis  daughters  and  her  issue,  ^'  so  that  it  might 
not  be  liable  to  the  debts  or  control  of  any  husband  she 
might  happen  to  marry,"  it  was  ordered  by  the  court  that 
the  daughter  should  have  a  power  of  appointment  by  will 
in  default  of  issue.    Stanley  vs.  Jackman,  23  Beavans,  450. 

6.  It  is  well  known  that  the  rule  in  Shelley's  case  is  as 
rigidly  enforced  in  the  case  of  an  executed  trust  estate  aa 
in  a  legal  estate  ;  but  in  the  case  of  an  executory  trust,  this 
rigid  rule  is  relaxed,  and  the  intention  of  the  settler  or 
testator  carried  into  effect  by  the  courts  at  the  expense  of 
the  rules.  The  English  cases,  which  are  the  foundation  of 
the  rule  in  this  country,  will  be  sufficiently  quoted  and  com- 
mented on  in  the  American  cases  we  will  cite.  These  cases 
fully  recognize  the  distinction  between  executed  and  execu- 
tory trusts,  and  declare  that  the  latter  are  to  receive  the 
most  liberal  construction  to  carry  out  the  intention  of 
testator  and  settler.  Chancellor  Kent,  in  speaking  of  ex- 
ecutory trusts  (4  vol.,  m.,  p.  218)  :  "But  wheu  the  will  or 
settlement  is  in  the  light  of  a  set  of  instructions  merely  for 
the  purpose  of  a  conveyance  to  be  made  by  the  directions  of 
chancery,  a  court  of  equity  will  follow  the  instructions  and 
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execute  the  trust  in  eonfcrmiiy  to  the  intention.^^  Bead^  also^ 
m.,  p.  804.  Wood  vs.  Barnam,  6  Paige,  518^20  ;  Talman 
vs.  Wood,  26  Wendell,  19-20 ;  Edmondson  vs.  Dyson,  2 
Kelly  (Ga.),  821-824  ;  Potter  w.  Dober,  2  Richardson  Eq. 
So.  Car.,  61 ;  Homer  vs.  Lytle,  4  Harris  ft  Johns  (Md.),  484 ; 
Banders  vs.  Edwards,  2  Jones,  Eq.  (N.  C),  186-7. 

In  the  citation  of  these  cases  we  have  purposely  refrained 
from  quoting  cases  of  marriage  articles  where  the  same 
liberal  mle  of  construction  is  followed,  because  there  exists 
in  those  cases  a  presumption  in  favor  of  a  benefit  to  the  issue 
of  such  marriage,  and  the  cases  quoted  are  free  from  any* 
thing  of  this  kind.  ^ 

Now,  in  this  case  the  defendants  do  not  deny  that  Lewis 
intended  to  give  his  estate,  after  Samuel's  death,  to  plaintiff 
and  her  sister,  but  only  contend  that  the  wording  of  the  will 
by  a  strict  construction  gives  an  absolute  fee  to  Samuel. 
Is  this  rule  of  construction  any  more  binding  than  the  rule 
in  Shelley's  case,  which,  as  we  have  seen,  is  made  to  yield 
to  the  intention,  in  every  case^  of  an  executory  trust  ?  Must 
not  these  rigid  rules  of  construction  (admitting  for  the 
present  they  govern  the  case,  as  a  devise  standing  by  itself) 
be  abrogated,  and  the  true  intent  of  the  deed  in  trust  and 
will,  as  an  executory  settlement,  be  decreed  by  the  court  ? 
It  must  be  plain  that  the  deed  in  trust  and  will  are  to  be 
construed  together,  and  if  the  so-called  precatory  words  in 
the  will  do  not  create  a  trust,  certainly  the  deed  does. 
When  the  court  directs  a  conveyance,  as  it  is  bound  to  do — 
to  whom  must  the  trustee  appointed  make  that  conveyance  ? 
Is  it  not  bound  to  say  the  deed  and  will  construed  together 
indicate  clearly  that  it  was  Lewis'  intention  that  Samuel 
should  not  diminish  the  property  further  than  necessary  for 
his  own  support,  and  whatever  was  not  thus  consumed  should 
go  to  his  daughters?  K  Lewis  Carusi  had. intended  that 
Samuel  should  have  this  property  absolutely  upon  his  (L) 
death,  why  would  he  commit  the  absurdity  of  requiring  him 
to  make  a  conveyance  of  it  to  himself  before  he  could  enjoy 
it  ?  Why  make  this  trust-deed  at  all  ?  Does  this  not  rather 
show  that  Lewis  Carusi,  having  great  confidence  in  his  brother 
84 
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Samuel,  signed  the  will  written  by  Thornton  Carusi,  Sam- 
uel's agent,  (a  student  of  law  at  the  time),  (Test'y  21-88), 
bjlieving  that  by  the  words  hope  and  trust,  &e.,  be  had 
created  his  brother  a  trustee  to  manage  this  property  for  his 
nieces  after  Lewis'  death,  with  interest  enough  therein  to 
support  himself  ?  Are  not  the  words  of  this  will  calculated 
thus  to  deceive  a  man  of  ordinary  intelligence  ?  If  Lewis 
Carusi  intended  this  property  absolutely  for  Samuel,  why 
was  he  so  particular  in  defining  the  limitations  to  his  nieces 
— inserting  a  clause  to  protect  them  from  husband's  debts, 
&c.  V  Again  why  should  he  have  provided  that  if  one  of 
these  nieces  should  die  before  Samuel  Carusi,  her  share 
should  fall  to  the  survivor  ?  Did  he  not  intend  by  this  and 
expect  that  the  survivors  would  take  immediately  upon  the 
death  of  Samuel  ?  Look  at  his  declarations  after  the  execu- 
tion of  this  will  to  Miss  Wright  (pp.  17  and  40-41),  to  Mrs. 
Howard  (p.  22),  and  do  they  not  show  conclusively,  either 
that  he  did  not  understand  the  legal  effect  of  the  terms  of  his 
will, or  that  he  did  not  know  what  those  terms  really  were? 
He  said  that  by  that  will  he  had  provided  for  his  nieces. 
How  ?  By  leaving  the  property  to  somebody  else  absolutely^ 
as  counsel  contend  ;  for,  as  defendants  contend,  Samuel  bad 
an  absolute  estate  and  nothing  could  go  to  his  nieces,  even  if 
he  had  not  exercised  his  power  of  disposal.  Then  nothing 
stands  in  the  way  of  a  construction  to  carry  out  the  real 
intention  of  Lewis  Carusi,  but  the  rigid  rules  of  law  claimed 
by  counsel,  and  those  rules,  if  the  cases  we  have  cited  are  to 
govern  this  case  as  an  executory  trust,  will  not  be  allowed  to 
defeat  that  clear  intention. 

L.  G.  HiNB  for  defendant : 

1.  The  existing  will  was  revoked  by  the  deed  of  trust,  and, 
therefore,  did  not  constitute  an  appointment  under  it. 

The  rule  stated  by  Kent  (vol.  4,  p.  628)  was  adopted  by 
the  Supreme  Court  of  the  United  States  in  Bosely  vs.  Bosely's 
Ex'rs,  14  How.,  890.  It  was  there  laid  down  "  that  the  same 
interest  which  the  testator  had  when  he  made  his  will  shoold 
cotitinue  to  be  the  same  interest,  and  remain  unaltered  to 
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his  death,  and  that  the  least  alteration  in  that  interest  is  a 
revocation.''  It  is  to  be  observed  that  Bosely's  case  was 
from  Maryland,  and  was  a  constraction  of  the  very  statute 
before  us.  The  ground  of  this  rule  has  been  differently  ex- 
plained. In  some  cases  it  is  said  to  be  that  the  alteration  of 
the  estate  is  evidence  of  a  change  of  purpose  on  the  part 
of  the  testator ;  in  others  it  is  said  that  a  revolution  re- 
sults because  the  testator  is  deprived  of  the  estate,  so  that 
nothing  is  left  for  the  will  to  operate  on.    4  Kent,  528. 

The  will  could  no  longer  operate  by  way  of  devise ;  the 
beneficiary  must  take  under  the  deed,  or,  rather,  by  convey- 
ance from  the  trustee.  See  remarks  of  Mr.  Justice  Swayne 
in  Ould  vs.  Washington  Hospital,  95  U.  S.,  812 ;  Hussey's 
Case,  Moore's  Cases,  789  ;  recognized  in  Mayor  of  Baltimore 
vs.  Williams,  6  Md.,  235.  In  Hussey's  Case  it  was  held  that 
the  antecedent  will  is  revoked  as  a  will,  even  when  specifi- 
cally referred  to  in  the  deed  of  trust  as  containing  a 
declaration  of  the  trust.  It  can  only  operate  as  if  part  of 
the  deed. 

The  cases  in  which  it  has  been  held,  on  the  other  hand, 
that  a  deed  did  not  revoke  an  existing  will,  went  on  the 
ground  that  the  deed  had  not  altered  the  estate.  For  ex- 
ample, a  mortgage,  or  a  deed  in  trust  to  pay  debts,  has 
the  effect  to  charge  the  estate  with  a  lien,  but  not  to 
alter  it ;  and  for  that  reason  has  been  held  not  to  revoke 
a  will. 

And  in  Hughes  vs.  Hughes,  2  Munf.,  809,  it  was  held  that 
9k  conveyance  in  trust  during  the  life  of  the  grantor,  leaving 
the  fee  in  him  by  reversion,  did  not  revoke  a  previous  de- 
.  vise.  While  this  was  a  departure  from  the  strict  rule,  the 
principle  of  that  rule  was  distinctly  recognized.  It  was 
admitted  that  an  alteration  of  the  estate  devised  would  re- 
voke the  devise  ^  but  it  was  held  th^t  a  conveyance  for  the 
life  of  the  grantor  did  not  alter  his  estate  at  the  time  of 
his  death.  It  is  immaterial  whether  this  latter  proposition 
be  true  or  not. 

It  has  been  held,  too,  that,  a  surrender  of  copyhold  does 
not  revoke  an  existing  will.    Spring  vs.  Byles,  1 T.  Rep.,  435. 
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Bat  this  also  was  on  the  ground  that  the'  estate  was  not 
altered  bj  a  mere  surrender^  and  the  case  only  confirms  the 
general  rule  of  law.  Coke  (Copyholds,  sec.  89)  says:  ^'A 
0Qrrender  (where  by  a  subsequent  admittance  the  grant  is  to 
receive  its  perfecture  and  confirmation)  is  rather  a  mani* 
Testing  of  the  grantor's  intention  than  passing  away  any  in- 
terest in  the  posession  ;  for  till  admittance,  the  lord  taketb 
notice  of  the  grantor  as  his  tenant,  and  be  shall  receive  the 
profits  of  the  land  to  his  own  use,  and  shall  discbarge  all 
services  due  to  the  lord."  And  in  Doe,  ex  dem.  Shewen,  vs. 
Boat,  5  East,  182,  the  court  said  :  ''  Till  admittance  the  1^ 
estate  continues  in  the  surrenderor  and  descends  to  the  heir." 
In  a  word,  a  surrender  bad  no  more  effect  on  the  legal  estate 
than  a  letter  announcing  the  tenant's  intention  to  transfer 
his  holding  would  have  had. 

There  are,  then,  no  cases  in  which  an  alteration  of  the 
estate  has  not  been  held  to  be  a  revocation. 

2.  If  the  will  remained  in  force  after  the  execution  of  the 
deed  of  trust,  and  this  court  had  jurisdiction  to  set  it  up,  it 
would  give  nothing  to  the  plaintiff. 

The  designation  on  which  the  plaintiff  relies  is  contained 
in  the  following  clause  :  '^  As  to  all  my  property,  real,  per* 
sonal  and  mixed,  •  •  •  I  give,  devise  and  bequeath  the 
same  to  my  brother,  Samuel  Carnsi,  to  be  held,  used  and 
enjoyed  by  him,  his  heirs,  executors,  administrators  and  as- 
signs forever,  with  the  hope  and  trust,  however,  that  he  will 
not  diminish  the  same  to  a  greater  extent  than  may  answer 
for  his  comfortable  support,  and  at  his  death  the  same, 
or  so  much  thereof  as  the  said  Samuel  shall  not  have  dis- 
posed of  by  devise  or  sale,  shall  descend  to  my  neices," 
&c. 

It  is  unnecessary  to  argue  the  question,  whether  the  de- 
vising words  of  this  elaqse,  taken  alone,  give  a  fee  simple. 
There  has  never  been  any  contest  as  to  the  meaning  of  such 
words.    See  Redf.  on  Wills,  vol.  2,  p.  826. 

But  it  may  bo  claimed  that  the  "  hope  and  trust  "  con- 
tained  in  the  same  clause  are  precatory  words  which  affect 
the  estate  so  devised.     We  have,  therefore^  to  consider  bow 
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80ch  words  may  operate,  and  whether  the  rale  coDcerniDg 
them  applies  at  all  to  the  devise  before  us. 

It  is  the  office  of  precatory  words  to  prescribe  an  affirm- 
ative, active  daty,  which  the  devisee  is  to  perform  in  dis- 
-poeing  of  the  estate  devised  to  him.  In  other  words,  they 
operate  by  converting  him  into  a  trustee^  and  they  define 
his  trust  and  point  out  the  beneficiaries.  See  Story's  Eq., 
sec.  1068.  But  in  the  case  at  bar  the  words  of  hope  and 
trust  do  not  point  oat,  or  in  any  way  relate  to,  any  par- 
ticular use  or  disposition  of  the  estate  devised  to  Samuel 
Carusi.  They  do  not  pretend  to  furnish  any  suggestion  as 
to  how  he  should  dispose  of  the  property  ;  they  merely  ex- 
press a  hope  that  he  should  not  unnecessarily  consume  it. 
No  doubt  they  were  intended  to  operate  as  a  restraint,  but 
there  is  no  clue  by  which  they  can  be  construed  to  establish 
a  trust. 

It  may  be  claimed  that  these  words  are  to  be  connected 
with  the  subsequent  direction  that,  at  Samuel  Carusi's 
death,  so  much  of  the  property  as  he  should  not  have  dis- 
posed of  should  descend  to  the  two  neices  ;  and  that,  when 
so  connected,  they  establish  a  trust  for  them.  But  it  is  to  be 
observed  that  the  testator  did  not  leave  that  disposition  to 
be  made  by  Samuel  Carusi ;  he  made  it  directly  himself.  In- 
stead of  being  charged  with  any  duty  in  the  matter,  Samuel 
Carusi  was  entirely  left  out  of  all  connection  with  it.  The 
provision  for  the  neices  of  the  testator  was  a  direct  limita- 
tion over,  not  to  be  executed  by  the  first  taker.  With  that 
limitation  we  shall  deal  in  its  proper  place.  It  is  enough  for 
the  present  to  show  that  the  devisee  was  not  charged  with 
any  trust  by  the  hope  that  he  would  not  unnecessarily  con- 
sume the  property. 

Bat  if  these  so-called  precatory  words  had  actually 
amounted  to  a  request  that  Samuel  Carusi  should  devise 
the  property  to  his  two  daughters,  they  would  still  fail  to 
charge  him  with  a  trust ;  for  precatory  words  never  create  a 
trust  where  the  devisee  is  clothed  with  absolute  power  to 
dispose  of  the  property  as  he  pleases.  We  have  first  to 
point  out  that  Samuel  Carusi  was  thus  invested  with  abso- 
lute power  of  disposal. 
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Any  form  of  words  from  which  the  testator's  iotention 
that  the  devisee  may  sell  or  devise  may  Ije  implied  is  suf- 
ficient to  give  the  power.  In  Jackson  vs.  Bull,  10  Johns., 
20,  where  the  limitation  over  was  of  such  property  as  the 
first  taker  should  ^^  die  possessed  of,"  it  was  held  that  the  lat- 
ter words  gave  power  to  alienate.  In  Etamsdell  vm.  Rams- 
dell,  21  Maine,  296,  it  was  said  '^  that  it  was  the  intention 
to  authorize  her  (the  devisee)  to  dispose  of  the  property 
•  •  •  is  clearly  implied  in  the  words  *  if  any  remains.' " 
So  in  Melson  r^.  Cooper,  4  Leigh,  408,  where  the  devise  was 
to  W.  and  his  heirs,  and  if  he  should  die  without  a  son, 
'^  and  not  sell  the  laud,"  then  to  G.,  it  was  held  that  power 
to  sell  was  given  ;  and  in  Riddle  vs.  Cahover,  4  i^nd.,  547, 
the  same  eftect  was  given  to  the  words,  "  what  shall  be  left." 
See  also  Pope  vs.  Pope,  10  Simons,  1,  where  the  words  were, 
**  what  property  there  may  be." 

In  view  of  these  authorities,  there  can  be  no  doubt  that 
Samuel  Carusi  took  a  fee,  with  absolute  power  to  dispose  of 
the  estate  in  any  way  he  chose. 

It  is  abundantly  established  by  the  authorities  that,  in 
such  a  case,  words  of  request  have  no  binding  power,  and, 
therefore  do  not  create  a  trust.  In  Meredith  vs.  Heneage, 
1  Simons,  542,  where  the  gift  was  <<  unfettered  and  unlim- 
ited," but  was  coupled  with  strong  words  of  recommenda- 
tion, it  was  held  by  the  House  of  Lords  that  no  trust  was 
created.  These  words  were  precisely  equivalent  to  words 
giving  absolute  power  of  disposal.  In  Knight  vs.  Enight,3 
Beavan,  172,  the  Master  of  the  Rolls  (Lord  Langdale)  laid 
down  the  rule  for  determining  whether  precatory  words 
created  a  trust,  and  said  :  ^'  If  the  giver  accompanies  his  ex- 
pression of  a  wish  by  other  words,  from  which  it  is  to  be 
collected  that  he  did  not  intend  the  wish  to  be  imperative, 
'  or  if  it  appears  from  the  context  that  the  first  taker  was  in- 
tended to  have  a  discretionary  power  to  withdraw  any  part 
of  the  subject  from  the  object  of  the  wish  or  request,  *  * 
it  has  been  held  that  no  trust  has  been  created."  In  John- 
ston vs.  Rowlands,  2  De  Gex  &  Smale's  Rep.^  836,  there  was 
a  gift  to  a  wife,  "to  be  disposed  of  by  her  will  in  such  way 
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as  she  shoald  think  proper/'  but  it  was  coapled  with  the 
strongest  words  of  recommendation  as  to  such  disposal. 
Vice-Chancellor  Shadwell  said:  "That  the  word  ^recom- 
mend' may  amount  to  a  command  in  a  particular  instance, 
and  may  create  a  binding  trust  is  certain.  It  is  equally  cer- 
tain that  the  word  is  susceptible  of  a  different  interpreta- 
tion— of  an  interpretation  consistent  with  the  legal  and 
equitable  power  of  the  person  recommended,  to  defeat  the 
recommendation."  Accordingly  the  donee  was  held  to  have 
the  gift  free  from  any  trust.  So,  also  a  devise  to  a  wife  at 
her  sole  and  entire  disposal,  but  with  a  recommendation,  was 
held  to  give  an  absolute  estate  free  from  trust.  But  the 
most  important  authority  is  that  of  Negroes  Chase  vs.  Plum* 
mer,  17  Md.,  176,  where  the  principle  was  stated  to  be,  that 
words  of  request  "  are  deemed  to  be  flexible  in  character, 
and  must  yield  if  the  imputed  interpretations  be  *  *  * 
so  inconsistent  with  the  other  provisions  in  the  will  that  both 
cannot  stand  together."  Precatory  words  do  not  control  but 
are  controlled  by  other  provisions. 

It  may  be  added  that  the  whole  doctrine  of  recommenda- 
tory trusts  has  fallen  into  disrepute.  Story  says :  "  In  more 
modern  times  a  strong  disposition  has  been  indicated  not  to 
extend  the  doctrine  of  recommendatory  trusts ;  but,  as  far 
as  the  authorities  will  allow,  to  give  to  the  words  of  wills 
their  natural  and  ordinary  sense,  unless  it  is  clear  that  they 
are  designed  to  be  used  in  a  peremptory  sense."  He  then  sums 
up  the  restrictions  of  the  later  cases,  as  follows  :  "  Where- 
ever,  therefore,  the  objects  of  the  supposed  recommendatory 
trust  are  not  certain  or  definite  ;  whenever  the  property  to 
which  it  is  to  attach  is  not  certain  or  definite  ;  whenever  a 
clear  discretion  and  choice  to  act,  or  not  to  act,  is  given  ; 
whenever  the  prior  dispositions  of  the  property  import  abso- 
lute and  uncontrollable  ownership  ;  in  all  such  cases  courts 
of  equity  will  not  create  a  trust  from  words  of  this  charac- 
ter.    Com.  on  Eq.,  sees.  1069, 1070. 

She  has  attempted,  however,  to  establish  by  the  proofs  a 
specific  understanding  between  the  grantor  and  grantee, that 
she  and  her  sister  were  to  be  the  actual  beneficiaries  of  the 
grant. 
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Now^  it  is  to  be  observed  that,  as  this  understanding  is 
wholly  diflerent  from  an  understanding  that  the  disposition 
of  the  deed  of  trust  and  will  should  be  carried  out,  because 
it  designates  beneficiaries  not  designated  in  those  instru- 
ments, it  constitutes  a  case  not  alleged  in  the  bill^and  proof 
of  it  cannot  be  heard  or  received. 

The  rule  concerning  the  establishment  of  resulting  and 
constructive  trust  is  very  strict.  It  is  laid  down  that  "  the 
trust  must  be  clearly  alleged  in  the  bill,  not  only  in  iermSf 
but  all  the  facts  must  be  set  forth  from  which  the  trust  is 
claimed  to  result.  "Perry  on  Trusts,  sec.  187.  Bee,  also, 
Andrew  vs.  Farnham^  2  Stockton's  Ch.,  91 ;  1  Lead.  Cases 
in  Eq.,  282.  It  is  plain,  therefore,  that  the  plaintiff  cannot, 
on  finding  that  she  was  not  a  beneficiary  under  the  deed  of 
trust  and  the  will^  mend  her  hold  by  claiming  to  be  a  eeslm 
que  trust  by  reason  of  a  specific  and  different  understanding 
attached  to  the  absolute  deed.  This  latter  ground,  not 
having  been  alleged,  cannot  be  proved. 
^  If  it  were  admissible,  however,  to  prove  a  trust,  arising 
from  a  specific  understanding  that  the  plaintiff  and  Gene- 
vieve Carusi  were  to  be  beneficiaries  under  the  absolute 
deed,  no  such  understanding  has  been  found.  The  supposed 
proof  is  made  up  of  declarations  of  the  grantor  and  grantee, 
and  these  declarations  are  not  made  to  bear  upon  the  trans- 
action in  question.  The  rule  is,  that  where  it  is  attempted 
to  convert  &  prima  facie  absolute  gift  into  a  trust  by  means 
of  verbal  declarations,  the  expressions  must  be  used  con- 
temporaneously with,  or  in  contemplation  of,  the  act  of 
disposition.  Hill  on  Trustees,  (60)  94  ;  Kilpin  vs.  Eilpin,  1 
M.  &  K,  687;  Sonnerbye  vs.  Ardin,  1  Johns.  Ch.,  240  ;  Tritt 
vs.  Crotzer,  18  Pa.  St.,  461. 

It  must  be  shown,  too,  that  the  grantee,  Samuel  Gamsi, 
was  a  party  to  the  understanding,  before  the  deed  was  made. 
1  Hilliard  on  Real  Prop.,  441  j  Hoge  vs.  Hoge,  1  Watts,  168. 

Mr.  Justice  Cox,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  court. 

We  will  first  examine  the  effect  and  operation  of  Lewis 
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<!/^nidi*8  '^ll,  as  if  it  were  the  only  paper  execated  by  Lewis 
C^rusi.  It  contains  two  important  provisions.  Virst;  It 
^Ves  and  devises  all  his  estate  to  bis  brother  Samuel  Carasi^ 
tb  be  held^  used  and  enjoyed  by  him,  his  heirs,  executors, 
administrators  and  assigns,  forever.  Secondly.  At  his  death, 
It  gives  said' estate,  or  so  much  thereof  as  Samuel  shall  not 
haoe  disposed'of  by  devise  or  sale,  to  his  nieces,  including  the 
complainant. 

The  first'provision  standing  alone  gives  a  clear  fee  dmple 
estate  including  unqualified  powers  of  sale  and  devise.  The 
second,  which  might  otherwise  be  held  to  qualify  the  first, 
dibtibetiy  recognizes  the  power  to  sell  and  devise  in  Samuel. 
STow  Samuel,  by  his  will  of  March,  1877,  devised  all  this 
property  to  his  wife  for  life,  with  remainder  to  all  his  chil- 
dren. There  was,  therefore,  nothing  left  for  this  complain- 
ant to  take  under  the  strict  terms  of  Lewis'  will,  which  only 
gave  to  her  and  her  sisters  what  should  not  have  been 
-devised  or  sold  by  Samuel  in  his  lifetime.  But  it  is  main- 
tained by  the  complainant  that  the  fact  of  the  gift  over  to 
her  and  her  sisters,  after  the  death  of*  Samuel,  of  itself, 
qntflifies  the  estate  first  given  to  Samuel^  and  takes  away 
from  him  the  power  of  devising ;  that  the  gift  over,  in 
terms;  of  what  has  not  been  devised  is  fatal  to  the  power  of 
Revise.'  If  this  construction  can  be  maintained/ it  must  be 
by  reforming  the  will  and  striking  out  from  it  the  power  to 
'  Samuel  to  devise;  which  is  explicitly  recognized.  Can  a 
•court  do  this  ? 

There  are  two  classes  of  cases  referred  to  in  this  connec- 
tion. In  the  first,  while  the  common  law  doctrine  is  recog- 
nized, that  an  estate  may  be  given  to  one  in  fee  simple,  and 
jret,  on  a  contingency,  may  be  given  over  to  another,  by  way 
of  executory  device,  which  gift  over  is  held  to  qualify  and 
restrain  the  fiWt  taker^s  control  over  the  estate,  yet  it  is 
farther  held,  that,  where  the  first  taker  is,  in  terms,  vested 
wit'h\the  power  of  absolute  disposition,  the  devise  over  is 
inconsistent  with  this,  just  as  any  restraint  upon  alienation 
is  inconsistent  with  a  conveyance,  *by  deed,  of  a  fee  simple, 
knia  ?B  Toid.  *  See  4  Kent,  271 ;  Jactooh  vs.  Bull,  10th  John- 
85 
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Bon^  19;  Jackson  r£.  LivingstoD/lS  Johneon,  169;  Ide  Pi» 
Ide^  6  Mass.,  504 ;  Burbank  vs.  Whitney,  24  Pick.,  154 ; 
Ramsdale  vs.  Ramsdale,  21  Maine,  298 ;  McRee's  Ad.  vi. 
Means,  84  Alabama,  872;  Cook  vs.  Walker,  15  G^rgia, 
462 ;  Fearne,  sec.  667.  According  to  these  aathorities,  the 
devise  over,  under  which  the  complainant  claims  woald  have 
to  be  considered  void  as  inconsistent  with  the  devise  to 
Samuel. 

Another  class  of  cases  consists  of  those  which  hold  that 
the  devise  over  cuts  down  and  restricts  a  general  gift  to  the 
first  taker  to  a  life  estate,  and  which  endeavors  to  reconcile 
such  devise  over  with  the  power  of  disposition  given  to  the 
first  taker,  by  limiting  the  latter  to  his  life  interest.  This 
is  a  matter  of  ccnstruciion.  These  authorities  do  not  under- 
take  to  strike  out  the  power  of  disposition  from  the  will, 
but  construe  it  as  confined  to  the  life  estate  of  the  first  taker, 
in  order  to  harmonize  his  rights  with  those  of  the  remainder 
man.  See  Smith  vs.  Bell,  6  Peters,  68 ;  Lardner  vs.  Bridges, 
17  Rck.,  889 ;  Terry  vs.  Wiggins,  47  N.  T.,  516  ;  Dean  vs. 
Dumally,  86  Miss.,  and  other  cases.  It  is  obvious,  however, 
that  if  the  first  taker  has  the  power  to  devise  the  fee  simple 
after  his  death,  the  rights  of  the  remainder  man  after  bis 
death  would  be  wholly  inconsistent  with  such  power  of 
devise.  The  two  cannot  be  reconciled  by  any  efibrt  of  con* 
struction.  And  this  was  recognized  by  the  Court  of  Appeals 
of  New  York,  in  the  case  of  Terry  vs.  Wiggins,  47  N.  T., ' 
516.  In  such  case,  therefore,  the  title  of  the  second  devisee 
could  not  be  maintained  without  rejecting  from  the  will  the 
power  of  devise  conferred  by  it  upon  the  first  taker,  which 
-no  court  can  do.  In  this  case,  the  devise  over  by  Samuel 
Carusi,  being  only  of  such  property  as  Lewis  may  not  have 
disposed  of,  by  clear  implication  gives  to  Lewis  the  power 
to  dispose  of  the  property  absolutely,  i.  e.,  in  fee  simple.  It 
seems  to  us,  therefore,  that,  in  this  case,  the  devise  over  to 
the  complainant  and  her  sisters  is  incondstent  with  the 
•state  conferred  in  the  first  instance  on  Samuel  Carusi,  and 
would,  therefore,  be  void. 

But  admitting  the  interpretation  and  efiTect  claimed  for 
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the  will  by  thd  complainant,  let  us  see  what  effect  is  produced 
by  the  deed  in  tnist  made  sabsequently. 

This  trost  is  to  manaf(e  the  property  for  the  use  and 
benefit  of  Lewis,  the  grantor,  daring  his  life,  and  upon  hit 
death  to  convey  to  sach  person  or  persons  .as  Lewis  may,  by 
his  last  will  and  testament,  or  other  paper  writing  nnder  his 
b^nd  and  seal,  by  two  persons  witnessed,  designate  and  direct. 
It  is  not  <<  to  such  persons  as  he  has  designated,^' referring 
to  a  certain  designation  in  the  past,  nor  to  such  persons  '^as 
he  may  have  designated,"  referring  to  a  possible  designation 
in  the  past,  but  to  such  as  he  **  may  deaigncde^^^  which  is  ai 
dear  and  unmistakable  reference  to  the  future.  In  point  of 
fact,  he  never  thereafter  executed  any  will  dedgnating  and 
directing  to  what  beneficiaries  the  property  should  go,  and 
no  such  designation  took  place  by  any  new  act,  unless  by 
the  absolute  deed  of  October,  1872,  which,  if  valid,  would 
be  fatal  to  the  claims  of  the  complainant.  If  the  will  of 
March,  1872,  be  admitted  to  be  in  due  form  so  as  to  answer 
the  purposes  of  a  direction  and  designation  under  this  trust, 
and  it  had  never  been  revoked,  it  could  be  appealed  to  as 
establishing  the  rights  of  the  complainant..  A  will  only 
operates  at  the  time  of  the  testator's  death.  It  is,  therefore, 
whenever  executed,  in  its  effect,  future,  as  to  any  act  done 
by  him  in  his  life.  As  Lord  Mansfield  expresses  it,  in  the 
case  of  Spring  vs.  Biles,  1st  Term  Reports,  485,  note,  such  a 
ireference  means  any  will  that  shall  be  in  force  at  the  death 
of  the  testator."  A  will,  therefore,  which  is  to  go  into 
effect  after  the  date  of  an  instrument  like  this,  although 
executed  before,  fully  gratifies  the  language  referring  to 
persons  whom  the  speaker  may  by  his  last  will  and  teslameni 
designate. 

-  But  this  will  was  revoked  by  operation  of  law.  It  is  a 
well-settled  rule  of  law  that  when  a  testator,  after  executing 
his  will,  changes  the  legal  seisin  and  conveys  away  the  fee 
eimple,  the  will  is  thereby  revoked,  upon  the  implication  of 
law  that  the  testator  has  changed  his  intention.  See  4 
Kent;  628  ;  Boisely  vj;.  Bosely's  Executors,  14  Howard,  890. 
And  ff '  this  were  not  the  rule,  and  it  the  instrument  I  am 
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BOW  ixmsidering  were  another  will,  instead  of  a  deed,  rtUl 
the  first  will  would  be  considered  revokedy  because  the  8ecoQ4 
disposition  is  entirely  inconsistent  with  it.  :The  first  paK 
ports  to  give  absolutely  to  Samuel,  and  after  his  death  to 
his  daughters.  The  second  jj^ves  neither  him  nor  them  any* 
thing,  but  gives  the  estate  to  him  in  trust  for  soeh  persons 
as  the  testiitor  may  designate  in  future. 

It,  therefore,  follows  that  there  was  never  any  valid 
instrument  in  existence,  after  the  execution  of  the  deed  in 
trust,  which  oould  be  called  a  designation  and  direction  in 
regard  to  the  beneficiaries  under  that  trust,  unless  it  be  the 
al^lute  deed,  which  will  not  avail  the  complainant.  Tq 
avoid  this  conclusion,  it  is  sought  to  establish  a  connection 
between  the  will  and  the  deed  in  trust.  If  the  deed  had 
given  the  estate  ^^  upon  such  trusts  as  I  have  by  my  last  will 
declared,"  the  deed  wouldi  by  reference  to  the  will,  have 
made  those  trusts  a  part  of  the  conveyance,  and  would  have 
established  them  irrevocably.  The  grantor  could  no  more 
change  them  afterwards  than  he  could  recall  the  title.  But 
it  is  obvious,  that  he  did  not  mean  to  convey  absolutely  upon 
the  trusts  of  that  will,  because  he  clearly  reserves  to  himself 
a  power  to  designate  the  objects  of  his  bounty  in  future  by 
either  will  or  other  paper.  The  only  construction  left  for 
the  complainant  to  rely  upon  is  to  treat  the  deed  in  trust  as 
if  it  conveyed  for  the  benefit  of  such  persons  as  the  grantor 
had  already  designated  by  hi»  will^  or  might  thereafter  designak 
by  will  or  other  paper.  To  do  this  is  to  add  language  to  the 
deed.  It  is  not  impossible  that  Lewis,  the  grantor,  may 
have  supposed  that  his  will  was  unaffected  by  his  deed  in 
trust  and  would  take  effect,  unless  subsequently  revoked, 
and  that  he  may.  have  had  this  in  mind  when  executing  this 
deed  in  trust.  But,  in  the  first  place,  this  is  mere  conjecture. 
There  is  no  evidence  of  that  fact,  even  if  such  evidence  were 
admissible,  to  control  the  interpretation  of  this  deed.  In 
the  next  place,  such  evidence  would  not  justify  the  court  in 
altering  the  toroM  of  the  deed. 

"We  are  pow  opncerned  with  the  interpr'etation  of  m  regular 
conveyance  under  seal,  and  not  a  wUl  ;'and^  certainly  w 


parol  evidence  could  be  admitted  of  vagne  expressions 
nttered  fcooLtime  te  tin&e^  in  wder  to  iuteipolate  new^  temif 
into  such  a  conveyance. .  In  the  next  place,  the  will  cannot 
be  relied  upon  as  a  designation,  or  appointment  such  as  thia 
trust  contemplates,  because  it  is  inconsistent  with  the  trusty 
The  trust  is  that  Samuel  shall  cmvey  to  somAoiy  to  be  Sesig- 
fiaied  by  Lewis,  and  that  too  upon  the  death  of  Lewis.  The 
will  does  not  direct  Samuel  to  convey  upon  his  brother's 
death  to  any  one,  but  simply  gives  the  estate  to  him. 

On  these  grounds,  it  does  not  seem  to  us  possible  to  cop* 
strue  this  deed  in  trust  as  if  it  read  that  the  beaefieknnies 
should  be  those  whoare  named  in  the  past  will,  or  those  who 
might  be  designated  th^mtfter,  but  the  deed  in  trust  kas 
veference  to  a  future  act  of  the  grantor,  and  no  such  act  ever 
took  place,  unless  it  was  consummated  by  the  absolute  deed 
of  October,  1872.  The  will,  then>  is  entirely  out  of  the  ease. 
The  deed  in  trust  left  the  title  in  Lewis  for  the  benefit  of 
hmrs  general  in  case  of  Samuel's  failure  to  appoint  any  special 
objects  of  his  bounty.  In  that  view  the  complainant  would 
not  be  entitled  to  the  relief  she  seeks,  if  there  were  no  sub* 
sequent  conveyance.  It  becomes,  therefore^  unnecessary  to 
inquire  into  the  validity  of  the  subsequent  conveyance  of 
October,  1872,  beeanse,  whether  that  be  valid  or  not,  the 
complainant  fails  to  establish  any  title  to  relief. 

The  decree  below  is  affirmed. 

The  Chid  Justiob  dissented. 


i  » •.-  •• 
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Ukitbd  Statbs,  usk  of  K.  Wilson,  Administrator  d.  b.  n. 
X  of  Horatio  Ames, 

V8. 

Charlotth  L.    Axes,    David    Walker  .  and   EuiriGK   B, 
Sawteb,  Administratrix  of  Fred.  P.  Sawyer. 

Law.    No.  15,679* 
Beelded  MajF  Iflb  itMi 

1.  A  demurrer  to  plalntiiff  *•  plea  which,  amonjf  other  things,  All<M|:et  that 
the  property  of  decedent  was  administered,  does  not  condade  the  plain 

.  tiff  as  to  the  qaestion  what  amounts  in  law  to  administering. 

S.  Honey  collected  hy  an  executor  or  administrator,  unless  at  least 
specially  set  aside  and  specially  designated  as  the  assets  of  the  de- 
ceased, is  administered  assets,  for  which  the  original  administrator  is 

.  to  account  directly  to  the  creditors,  legatees  or  distrihutees  of  the 

'  deceased,  and  not  to  the  administrator  deoanii non.  Affirming  Wilson 
«t.  Arrick,  wUe^  238. 

3.  The  Orphans  Court  U  one  of  limited  statutory  powers.  The  act  of 
Congress  gires  It  express  power  to  direct  the  oellvery  of  unadmin- 

*  istered  assets  hy  a  displaced  administrator  to  his  successor,  and  this 
impliedly  excludes  the  power  to  giTC  administered  assets  the  same 
direction.  A  decree  to  the  latter  effect  would  transcend  the  jurlsdie- 
tion  of  the  court  and  be  Yoid,  and,  being  so,  may  be  assailed  in  a 

'  collateral  proceeding. 

The  Case  is  stated  in  the  opinion. 
A.  S.  WoRTHiNQTON  for  plaintifi*. 
Walteb  Davidge  and  T.  T.  Cbittekdbn  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  on  an  administration  bond  a^nst  a  sur- 
viving administratrix,  one  of  her  sureties  and  the  adminis- 
trator of  another  surety,  by  the  administrator  de  bonis  Yioti, 
cum  tesiamenio  annexo^  of  the  same  estate.  The  defendant, 
Charlotte  L.  Ames,  administratrix  of  Horatio  Ames,  was 
not  served.    The  other  defendants  appeared  and  defended. 

The  declaration  contains  two  counts. 

The  first  is  a  general  count  in  debt  for  the  penalty  of  the 
administration  bond.  To  this  the  defendants  plead,  gener- 
ally, performance  of  the  condition  of  the  bond  by  the  admin- 
istrators. The  plaintiff  replies  by  assigning,  as  breaches, 
that  Charlotte  L.  Ames,  as  administratrix,  collected  from 
the  United  States  a  large  sum  of  money,  |89,956,  which  she 
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allowed  to  remain  in  the  hands  of  her  agent  until,  by  decree 
of  the  Ojrphans'  Court,  she  was  removed  from  her  office,  and 
the  plaintiff,  K  Wilson,  appointed  administrator  in  her 
place,  and  she  was  ordered  to  transfer  to  him  all  moneys  and 
assets  belonging  to  said  estate,  ftc.,  and  that  she  has  never 
paid  said  sum ;  that  in  the  settlement  of  her  accounts  she 
was  charged  with  the  sum  of  $84,876.75,  and  directed  by 
decree  of  said  court  to  turn  it  over  to  plaintiff  Wilson,  which 
she  has  never  done ;  that  she  had  filed  her  account  in  said 
court,  charging  herself  with  a  certain  balance  for  distribu- 
tion, resulting  from  collections  from  the  United  States,  and 
was  directed  by  decree  of  said  court  to  pay  said  balance  to 
said  plaintiff,  and  has  not  done  so.  To  this  replication  the 
defendants  demur. 

The  second^unt  of  the  declaration  sets  out  the  condition 
of  th^  administration  bond,  and  avers,  as  a  breach,  that  in 
the  settlement  of  the  account  of  the  administratrix,  she  was 
directed,  by  a  decree  of  the  Orphans'  Court,  to  pay  over  to 
the  plaintiff,  N.  Wilson,  administrator  de  bonis  noriy  cum 
iestamenio  annezOt  of  the  estate  of  Horatio  Ames,  the  sum  of 
184,876.75,  which  she  has  failed  to  do.  The  defendants 
plead  to  this,  that  the  money  claimed  is  the  proceeds  of  a 
claim  against  the  United  States,  collected  and  converted  into 
money  by  the  administratrix,  and  thereby  adminislered  by 
her  before  her  removal  from  office,  and  that  they  ought  not 
to  be  precluded  by  the  decree  of  the  Orphans'  Court  from 
showing  this,  as  they  were  not  parties  to  the  proceeding  in 
whidi  it  was  passed.  These  pleas  are  demurred  to  by  the 
plaintiff. 

In  both  lines  of  pleading,  the  same  important  fact  appears, 
viz.,  that  the  breach  complained  of  consists  of  the  omission 
of  the  original  administratrix,  after  she  was  removed  from 
office,  to  pay  over  to  her  successor,  the  administrator  de 
bonis  nony  in  pursuance  of  the  decree  of  the  Orphans'  Court, 
certain  moneys  which  she  had  collected  from  the  United 
States. 

The  plaintiffs  replication  to  the  defendant's  first  plea 
avers  that  the  money  was  so  collected  by  the  administratrix^ 
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^nd  tlie  diafendatits^  second  and  tliird  pleaiB^  which  are 
admitted  to  be  true  by  the  demarrer  of  the  plaintiiE  to  them, 
aver  'the  same  fact,  with  the  addition  that  the  money  was 
the  proceeds  of  a  chose  in  action  belbnging  to  the  decedienty 
in  the  shape  of  a  claim  against  the  United  States,  and  wai 
administered.  Of  conrse,  however,  the  admission  by  die 
demurrer,  that  the  money  was  administered,  does  not  con- 
dude  the  plaintiff  as  to  the  question  what  amoants  in  law 
to  administering. 

The  case  is  heard  here  in  the  first  instance,  and  the  demur- 
rers present  two  questions,  viz.,  first,  whether,  independently 
•6f  the  decision  of  the  Orphans*  Court,  the  administrator  di 
bonis^non  is  entitled  to  ther money  in  question  ;  and  secondly, 
whether,  independently  of  this  question, 'the  decree  of  the 
Orphans'  Court  is  conclusive,  until  reversed,  of  the  plaintiff's 
right  to  the  money,  and  was  it  a  breach  of  the  conditibn  cf 
t*he  bond  not  to  obey  it. 

In  the  case  of  Wilson  vs.  Arrick,*  %ve  have  already  con- 
sidered the  first  question,  and  came  to  the  conclusion  that 
money  collected  by  an  executor  or  original  administrator; 
unless  at  least  speciiEilIy  set  aside  and  specifically  didsignated 
as  the  assets  of  the  deceased,  is  administered  assets,  for 
^hich  the  original  administrator  is  to  account  directly  to 
the  creditors,  legatees  or  distributees  of  the  deceased,  and 
not  to  the  administrator  de  bonis  non.  Hence,  we  are  cpm^* 
pelled  to  answer  the  first  question  in  the  negative. 

But  it  is  maintained  by  the  plaintiff,  as  one  of  the  grounds 
<>f  demurrer  to  defendants'  pleas,  that  the  decree  of  the 
Orphans'  Court  cannot  be  collaterally  impeached,  and,  until 
reversed,  is  conclusive  of  the  plaintiff's  right  to  the  money, 
both  against  the  administratrix  and  her  sureties. 
'  In  considering  this  question,  it  is  always  to  be  borne  ih 
mind,  that  the  pleadings,  according  to  our  view  of  the  lawj 
4i3mit  the  facts  fatal  to  the  plaintiff's  claim  to  the  money, 
or,  in  other  words,  admit  that  he  is- not  entitled  to  it,  unless 
in  virtue  of  this  decree.    So  that  the  position  of  the  -plain- 

•  ^Ante,  p. MS;  "'  ':■''  '  •'  -  ■■  •''   *  '•■'"'^ 
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tiff  must  be,  either  that  the  decree,  antil  reversed,  is  binding, 
though  erroneous  in  point  of  law  on  its  face,  or,  that  the 
Orphans'  Ooart  must  be  presnmed  to  have  decided  the 
existence  of  facts  which  would  sustain  it,  and  that  this 
decision,  tliough  erroneous  in  fact,  is  conclusive. 

The  facts  clearly  presented  on  the  record  are  that  this 
money  was  administered  assets,  and  that  the  court  decreed 
it  to  be  paid  over  to  the  plaintiff,  which  was  an  error. 

The  important  question  is,  whether  this  is  only  an  error, 
which  is  to  be  redressed  on  appeal,  or  is  an  excess  of  juris- 
diction. 

It  is  urged,  on  plaintiff's  part,  that  the  Orphans'  Court 
had  jurisdiction  over  the  person  of  the  administratrix  and 
over  the  assets,  and  that  the  disposition  of  these  assets  by  its 
decrees  was  one  of  the  plainest  of  its  powers,  and  that  con^ 
sequently,  if  an  error  was  committed  therein,  it  was  simply 
an  error  and  not  a  nullity. 

It  is  too  broad  a  proposition  that  where  a  court  has  juris*^ 
diction  over  a  person  and  a  subject-matter,  it  may  pass  any 
decree  in  relation  to  them,  and  that  such  decree,  however 
erroneous,  cannot  be  collaterally  assailed.  On  the  contrary,, 
even  in  case  of  admitted  jurisdiction  over  person  and  things 
there  are  decrees  which  a  court  has  no  jurisdiction  to  pass. 
This  was  illustrated  by  the  Supreme  Court  in  the  case  of 
Windsor  vs.  McVeigh,  98  U.  8.,  274« 

As  that  court  say :  '^  Though  the  court  may  possess  juris- 
diction of  a  cause,  of  the  subject*matter  and  of  the  parties, 
it  is  still  limited  in  its  modes  of  procedure  and  in  the  extent 
and  character  of  its  judgment.    It  must  act  judicially  in  all 
things,  and  cannot  then  transcend  the  power  emferred  by  law. 
If,  for  instance,  the  action  be  upon  a  money  demand,  the 
oonrt^  notwithstanding  its  complete  jurisdiction  over  the 
subject  and  parties,  has  no  power  to  pass  judgment  of  im- 
prisonment in  the  penitentiary  upon  the  defendant.    If  the 
action  be  for  a  libel  or  personal  tort,  the  court  cannot  order 
in   the  case  a  specific  performace  of  a  contract.    If  the 
action  be  for  the  possession  of  real  property,  the  court  is 
jpowerless  to  admit,  in  the  case,  the  probate  of  a  will    In* 
86 
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stances  of  this  kind  show  that  the  general  doctrine  stated 
by  counsel  is  subject  to  many  qualifications.  The  judgments 
inentioned,  given  in  the  case  supposed,  would  not  be  merely 
erroneous  ;  they  would  be  absolutely  void,  because  the  court 
in  rendering  them,  would  transcend  the  limits  of  its  author- 
ity in  those  cases.  See  the  language  of  Mr.  Justice  Miller  in 
the  case  of  Ex  parte  Lange,  18  Wall.,  163  ;  so  it  was  held  by 
this  pourt,  in  Bigelow  V5,  Forrest,  9Ind351,  that  a  judg- 
ment in  a  confiscation  case^  condemning  the  fee  of  the  prop- 
erty was  void  for  the  remainder,  after  the  termination  of 
the  life-estate  of  the  owner.  To  the  objection  that  the 
•decree  was  conclusive,  that  the  entire  fee  was  confiscated. 
Mr.  Justice  Strong,  speaking  the  unanimous  opinion  of  the 
court,  replied  :  "  Doubtless,  a  decree  of  a  court  having  juris- 
diction to  make  the  decree,  cannot  be  impeached  collaterally, 
but  under  the  act  of  Congress,  the  District  court  had  no  power 
to  oi'der  a  sale  which  should  confer  upon  the  purchaser  rights 
outlasting  the  life  of  French  Forrest  (the  owner).  Had  it 
done  so,  it  toould  have  transcended  its  jurisdiction.^^ 

T^e  same  principle  is  asserted  in  Ex  parte  Lange,  supra, 
and  vindicated  at  length. 

iN^ow,  it  is  true  that  the  Orphans'  Court  had  jurisdiction 
over  the  administratrix  add  estate  of  Horatio  Ames.  But 
to  pass  decrees  which  it  had  no  power  by  law  to  pass,  would 
be  transcending  its  jurisdiction;  and  such  decrees  would  be 
nullities.  If  the  court  had  directed  the  whple  estate  to  be 
applied  to  public  charities^  would  such  a  decree  be  merely 
error  ?  Or  if,  before  the  act  of  Congress  of  1846  was  passed, 
the  court,  without  any  authority  of  law,  had  undertaken  to 
remove  an  administrator,  as  that  act  directs,  and  ordered 
payment  of  the  estate  to  the  administrator  de  bonis  non, 
wovld  such  a  decree  have  been  cionclusive  until  reversed? 
.Or,  if  the  act  of  Congress  had  expressly  directed  all  moneys 
collected  by  an  executor  or  original  administrator  to  be 
accounted  for  directly  by  him  to  the  parties  interested,  and 
not  to  be  paid  to  the  administrator  de  bonis  nouy  would  a 
decree  in  direet  opposition  to  the  act  be  merely  erroneous,  but 
/soiiclusive  until  xev^rs^d  1    We  think  b.ut  one  answer  can 
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be  given  to  these  inquiries,  itnd  that  all  such  decrees  would, 
have  to  be  treated  as  sinaply  void. 

We  can  easily  distinguish  between  cases  like  these  and 
mere  errors,  which  are  unassailable  collaterally.  If,  for  in* 
stance,  in  admitting  a  will  of  personalty  to  probate,  or  in  the 
construction  of  it,  or  in  determining  the  rights  of  legatees 
ot  distributees  under  it,  or  in  the  construction  of  the  law  of 
distribution  in  case  of  intestacy,  the^court  should  err,  it  must 
be  remedied  by  appeal.  If  the  Orphans'  Court  had  been 
invested  with  the  power  to  decide  the  title  of  all  persons  to 
the  personal  estate  of  the  deceased,  an  erroneous  decision 
that  administered  assets  would  pass  to  the  administrator  de 
bonis  non  would  be  binding  until  reversed. 

But  the  Orphans'  Court  is  one  of  limited  statutory  powers^ 
The  act  of  Congress  gives  it  express  power  to  direct  the 
delivery  of  unadministered  assets  by  a  displaced  administra- 
tor to  his  successor,  and  this  impliedly  excludes  the  power  to 
give  administered  assets  the  same  direction.  A  decree  in 
the  latter  siense  would  exceed  the  power  of  the  court,  and 
according  to  the  principles  laid  down,  transcend  its  juris- 
diction. 

It  is  said,  however,  that  the  court,  in  the  exercise  of  its 
power  over  this  question,  had  to  determine  whether  the  assets 
in  question  were  administered  or  not ;  that  its  determina- 
tion of  that  question  was  within  its  jurisdiction,  and  we  must 
presume  that  the  court  did  determine  the  facts  necessary  to 
the  validity  of  its  judgment. 

A  judgment  or  decree  is  conclusive,  in  any  case,  only  of 
questions  actually  presented  to  and  determined  by  the  court. 
If  it  had  appeared  in  the  pleadings  or  in  evidence  that  the 
plaintiff  had  petitioned  the  Orphans'  Court  for  the  decree! 
in  question,  averring  that  the  money  in  question  was  the 
actual  money  owned  by  the  decedent,  in  the  shape  of  certaia 
coins  tied  up  in  bags  and  labelled  so  as  to  distinguish  it  frotil 
bis  general  funds,  or  even  that  the  adminiistrator  had  col^ 
leeted  it,  but  had  so  designated  and  set  it  aside^  and  on  that 
^roiMid  the  plaintiff  claimed  it  to  be  specific  and  unadmiliB 
iBtered  assets,  tind  th^  coupt  <mi  heiirtng'liad  determined  thc< 
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facta  to  be  as  allied,  it  would  perhaps  be  impossible  for  the 
defendants  to  avoid  the  oonciasiveness  of  sach  a  jodf^ent. 
For,  ordinarily,  the  decisions  of  a  court  upon  even  jarisdio- 
tional  facts,  i.  e.y  facts  necessary  to  sustain  its  jurisdictioo, 
are  considered  binding,  cmd  here  would  be  a  decision  of  a 
court  of  competent  jurisdiction  on  the  identical  cause  of 
action  involved  in  this  suit,  to  wit,  the  plaintiff's  right  to 
this  identical  money.  And  it  would  perhaps  be  held  to  be 
a  decree  in  rem^  conclusive  against  every  one.  But  such  is 
not  the  case  presented  in  this  record.  It  simply  shows  that 
the  court  decreed  certain  administered  assets  to  be  paid  over 
to  the  administrator  de  bonis  nan. 

In  the  view  we  are  considering,  the  decree  is  relied  on  as 
an  estoppel  on  the  question  of  fact,  whether  the  assets  were 
administered.  But  to  its  effect  for  that  purpose,  it  is  neces- 
sary to  help  it  out  by  presuming  that  the  court  decided  a 
fact  without  which  its  decree  is  erroneous.  We  are  not 
aware  of  any  rule  which  requires  us  to  do  this.  If,  as  I  have 
already  said,  the  issue  of  fact  had  been  distinctly  made,  and 
the  court  could  not  have  rendered  its  decree  without 
deciding  the  fact  in  question,  then  we  might  be  compelled, 
with  a  proper  state  of  pleadings,  to  regard  the  decree  as  an 
estoppel.  But  when  we  see  that  the  court  may  have  based 
its  decree  upon  an  erroneous  assumption  of  law,  there  is  no 
rule  that  requires  us  to  presume  a  state  of  facts  in  order  to 
sustain  it  as  a  valid  decree. 

We  cannot,  therefore,  regard  this  decree  as  conclusive  of 
the  fact  that  these  were  unadministered  assets. 

But,  besides  this,  we  do  not  see  how  the  plaintiff  could 
avail  himself  of  such  estoppel  in  this  suit.  According  to  our 
view  of  the  law,  as  before  expressed,  the  pleadings,  on  both 
sides,  admit  these  assets  to  be  administered,  and  these 
pleadings  estop  the  parties  from  denying  it  for  the  purposes 
of  this  case.  An  estoppel,  at  most,  is  evidence.  It  is  the 
actual  or  constructive  admission  of  a  party,  which  is  held  to 
conclude  him.  But  when  the  other  party  also  conclusively 
admits  of  record  the  opposite  state  of  facts,  how  can  he  avaU 
himself  of   his  adversary's  admission?    As  expressed  in 
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Sinclair  va.  JackBon,  8  Cow6n,6489  **  where  verity  is  apparent 
in  the  same  reoord^  there  the  adverse  party  shall  not  be 
eetoppied  to  take  advantage  of  the  truth." 

Had  the  decree  of  the  Orphans'  Court  been  simply  errone- 
oos,  either  in  law  or  fact,  other  embarrassing  questions  would 
have  presented  themselves,  such  as  the  question  whether  the 
decree  against  the  principal  would  be  binding  and  conclusive 
against  the  sureties.  But  as  we  consider  the  decree  void,  as 
in  excess  of  the  power  of  the  Orphans'  Court,  it  is  unneces- 
sary to  consider  them. 

On  the  whole,  we  are  of  opinion  that  on  the  demurrers 
judgment  must  be  for  the  defendants. 


The  Potomac  Steamboat  Co^.  et  al. 

vs. 

The  Upper  Steamboat  Co. 

Equity.    No.  4633. 

The  Potomac  Steamboat  Co. 

vs. 

The  Inlakb  and  Seaboard  Coasting  Co. 

Equity.    No.  4545. 

Decided  Jnn«  S8, 1880. 

1.  The  owners  of  squares  and  lots  fronting  upon  a  street  (the  fee  simple 
of  which  is  in  another  party),  and  separated  by  it  from  navigable 
waters,  are  not  entitled  by  virtue  of  such  ownership  to  construct 
wharves  along  the  shore  parallel  with  the  street  and  opposite  their 
property. 

3.  The  United  States  is  the  owner  of  the  fee  simple  of  the  streets  in  the 
city  of  Washington,  and  as  such,  have  the  exclusive  right  to  construct 
or  license  the  construction  and  use  of  wharves  at  the  termini  of  streets 
running  to  the  river,  and  along  the  street  which  borders  on  the  river. 

The  Case  is  stated  in  the  opinion. 
John  Seldek  and  Leiqh  Robinson  for  plaintilFs. 
BiRNET  &;  BiRNET  for  defendants. 
Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 
These  cases,  although  relating  to  difierent  pieces  of  prop- 
erty, involve  the  same  questions. 

The  complainants  claim  respectively  to  be  the  owners  of 
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tte^ntJf e  8qlia,re  472,  iir  Washington,  and  of  lot  No.  l8  6n 
iKfuaro  504/both'of  which:  pieces  of  ground  are  bounded  oo 
the  southwest  by  Water  street,  which  iutei^venes  between 
tbemii^nd.thie  Potomac  river.  They  claim  as  an  easement 
Incident'to  thie  ownei^hip,  the  exclusive  right  of  constrnctirtg 
khd  using -wha^ve8  in  the  rrver  on  the  shore  opposite*  this 
gfootid;  n^At^ithstftnding  the  intervention  of  Water  street 
tJettve^ti  it  an<l  the  river,  and  seek  injunctions  to  prevent  the 
def^ndatits  from  encroaching  upon  this  alleged  exclusive 
privilege  by  constructing  wharves,  on  their  own  account,  at 
the  liicdlities  in  question: 

The  defendants  claini  that  the  fee-simple  title  to  Wat^r 
street  is  vested  in  the  United  States,  and  that  whatever 
riparian  right,  such  as  that  of  whai'fing  into  the  river,  attach 
to  the  ownership  of  the  land  bordering  on  the  river,  belong 
to  the  United  States,  and  that  the  defendants  are  acting 
under  its  authority  in  erecting  the  structures  complained  of. 

At  the  date  of  the  cession  of  the  District  of  Columbia  to 
the  United  States,  by  the  States  of  Maryland  and  Virginia, 
Notley  Young  was  the  owner  of  a  tract  of  land  called  Dud- 
dingion  Pastures^  embracing  about  four  hundred  acres,  border- 
ing on  the  Potomac  river,  between  what  is  now  Fourteenth 
street  on  the  west,  and  the  United  States  Arsenal  on  the 
east,  in  the  city  of  Washington,  which  tract  included  what 
are  now  squares  472  and  504  in  said  city. 

At  common  law,  the  laud  upon  tide  waters,  between  high 
land  low  water  mark,  was  called  the  shores  and  was  vested  in 
the  Crown.  The  title  of  the  private  owner  on  the  sea  or 
tide  >yater  rivere  extended  only  to  high  water  mark,  and,  as 
a  consequence,  he  had  no  right  to  construct  wharves 
extending  over  the  shore  into  the  water. 

In  this  country,  the  title  to  the  shore  would  vest  in  the 
Slate,  But  the  tendency  of  legislation  has  been  in  favor  of 
an  appropriation  of  the  shore  for  private  uses. 

In  accordance  with  this  policy,  in  a  compact  made  between 
the  States  Of  Maryland  and  Virginia;  contifuded  by  the  com- 
missioners of  the  two  States  in  Miirfeh,  1775,  and  afterwariii 
ratified  h5r:thfe>State  of  Miii^yland  V^tLCtdt'  Mareh  12;  1785, 
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it  was  stipulated  that  <<  the  citizens  of  each  State  respAcv 
tively  all  have  full  property  in  the  shores  of  the  Pbtornaio 
nver  adjoining  their  lands,  with  all  emoluments  and  advau-r 
tages  thereunto  belonging,  and  the  privilege  of  cnaking  aad 
carrying  out  wharves  and  other  inaprovenients,  90  as  not  .to 
obstruct  or  injure  the  navigation  of  the  river.!' : . 

It  may  be  observed,  in  passing,  though  it. may  not:  be 
material  to  the  determination  of  this  cause,  that  it  is  at 
least  a  doubtful  question  whether  this  compact  confers  rights 
npon  the  riparian  proprietor  which  are  not  defeasible  by 
legislation.  For  in  the  case  of  City  of  Georgetown  vs.  The 
Alexandria  Canal  Co.,  12  Pet.,  91,  the  Supreme  Court  held 
that  this  was  a  compact  between  the  States  alone,  to  which 
the  citizens  of  the  States  were  not  parties  ;  that  >the.t  same 
powers  which  established  it  might  annul  it;  that  Virginia 
and  Maryland,  while  they  retained  the  territory  on  the  right 
and  left  banks  of  the  Potomac,  might  modify  this  compact 
at  their  pleasure ;  that  when  they  ceded  to  Congress  .the 
portions  of  territory  composing  the  District  of  Columbia, 
and  embracing  both  sides  of  the  Potomac  within  its  limits, 
whatever  the  legislatures  of  Maryland  and  Virginia  could 
have  done  by  their  joint  will,  could,  after  that  cession,  be 
done  by  Congress,  subject  only  to  the  limitations  imposed 
by  the  aqt  of  cession. 

The  act  of  cession  gives  to  the  XJnited  States  **  exclusive 
jurisdiction  as  well  of  soil  as  of  persons,"  &c.;  with  the  limita- 
tion, that  nothing  contained  in  it  shall  be  so  construed  as  ^0 
vest  in  the  United  States  aqy  right  of  property  in  the  soil," 
Ac,,  ftc«.  But  this  limitation  would  be  held  to  apply  to  titles 
derived  from  grant,  and  not  to  protect  such  individual  rights 
as  depended  on  the  pleasure  of  the  two  States,  If  they  hacl 
the  right  to  repeal  their  compact,  their  transfer  of/'  full  and 
abeolute  right  and . exclusive  j.urisdietion".to  the  United 
States  would  probably  be  held  to  confer  the  same  powe^ 
upon  the  United  States,  as' to  the  property  p»  th^  ^uxr^f 
which  resided  in  the  two  States* 

B^jt,  however  this  may  be,  as  long  .as  the  compact ^]^etY7iee|) 
Maryland  and  Virginia  continued  unresQiiwJed^JJottey  ^Q^og 
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was  entitled,  by  virtue  of  it,  to  the  privilege  of  wbarfing^ 
from  his  land  into  the  river.  It  is  to  be  observed,  that  thi» 
privilege  is  confined  by  the  compact  in  question  to  persons 
whose  lands  the  shore  adjoins  ;  or,  in  other  words,  it  is  made 
an  incident  of  riparian  property.  There  is  no  reason  for 
doubting  that,  by  contract  or  special  enactment,  the  ease- 
ment might  be  annexed  to  other  than  riparian  property,  but 
by  force  of  this  compact,  which  is  the  only  law  on  the  sob- 
ject,  it  is  only  annexed  to  the  latter.  Consequently,  ther 
intervention  of  any  other  freehold  ownership  between  » 
given  tract  of  land  and  the  river  would  be  fatal  to  any  claim 
of  a  wharfing  privilege  as  a  legal  incident  or  appurtenanoe- 
to  that  tract. 

In  this  condition  of  the  law  and  of  the  facts,  the  District 
of  Columbia  was  ceded  to  the  United  States,  the  boundaries 
of  the  Federal  city  were  established,  and  Notley  Young  and 
other  proprietors  of  the  land  within  its  limits  conveyed  all 
their  land  to  Thomas  Beall  and  John  M.  Gantt,  upon  the 
following  trusts,  viz.:  1.  That  the  land  be  laid  out  with  each 
streets,  squares,  parcels  and  lots  as  the  President  of  the 
United  States  for  the  time  being  should  approve ;  2.  That 
Beall  and  Gantt  should  convey  to  the  commissioners  of  the 
Federal  city,  and  their  successors,  for  the  use  of  the  United 
States  forever,  all  the  said  streets,  and  such  of  said  squares, 
parcels  and  lots  as  the  President  shall  deem  proper  for  the 
use  of  the  United  States ;  8.  That  as  to  the  residue  of  the 
lots,  a  fair  and  equal  division  of  them  should  be  made,  and 
the  lots  assigned  to  the  grantor  ^should  be  conveyed  to  him, 
his  heirs  and  assigns,  by  said  Beall  and  Gkmtt,  and  the 
other  lots  should  be  sold  and  conveyed  under  direction  of  the 
President  of  the  United  States. 

The  land  conveyed  was  divided  into  streets,  squares  and 
lots,  and,  in  the  plan  of  the  city  which  was  ultimately 
adopted  and  approved  by  the  President,  a  street  called  Water 
street  was  laid  out  on  Notley  Young's  land  along  the  river 
shore,  and  squares  472  and  504  were  laid  out  as  bounded  by 
said  street ;  that  is  to  say,  the  street  intervened  between  the 
squares  and  the  river. 
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In  December,  1798,  the  commissioners  contracted  to  sell 
to  Morris  A.  Greenleaf  six  thousand  lots,  among  which  it 
was  agreed  that  they  were  to  have  the  part  of  the  city  in 
Notley  Yonng^s  land.  This  agreement  will  be  again  adverted 
to  hereafter. 

In  October,  1794,  a  division  of  lots  between  the  commis- 
sioners, acting  for  the  United  States,  and  Notley  Young,  was 
entered  of  record,  according  to  which,  square  472  was  allotted 
to  Young,  and  square  604  to  the  United  States.  On  the 
same  day,  the  commissioners  conveyed  sqnare  504  to  Jamea 
Greenleaf.  together  with  all  the  other  squares  and  lots 
assigned  to  the  United  States,  in  the  land  of  Notley  Young. 

The  titles  of  the  complainants  are  derived  through  mesne 
conveyances  from  Notley  Young  as  to  square  472,  and  James 
Greenleaf  as  to  square  504.  Subsequently,  at  the  request  of 
the  President,  the  trustees,  Beall  and  Gautt,  in  pursuance 
of  the  deeds  of  trust,  conveyed  the  streets  and  reservations 
to  the  commissioners  to  the  use  of  the  United  States  forever. 
The  effect  of  these  transactions  was  the  same  as  if,  without 
the  intervention  of  trustees,  Notley  Young  had  conveyed 
square  604  and  Water  street  immediately  to  the  commis^ 
sioners,  for  the  use  of  the  United  States. 

The  first  inquiry  which  suggests  itself  is,  what  was  con- 
veyed under  the  denomination  of  the  street ;  was  it  the 
mere  easement  or  privilege  of  using  the  street  or  public 
highway,  or  was  it  the  land  itself,  the  soil  and  freehold 
within  the  boundary  of  the. streets?  The  United  States 
Supreme  Court  have  answered  this  question  for  us,  in  the  case 
of  Van  Ness  vs.  The  City  of  Washington  and  the  United 
States,  4  Pet.,  282.  They  say :  ''  The  streets  and  public 
squares  are  declared  to  be  conveyed  for  the  use  of  the  United 
States  forever.  These  are  the  very  words  which  by  law  are 
required  to  vest  an  absolute  unconditional  fee-simple  in  the 
United  States.  They  are  the  appropriate  terms  of  art,  if  we 
may  so  say,  to  express  an  unlimited  use  in  the  Government. 
There  are  no  other  words  or  references  in  the  instrument 
which  control  in  any  manner  the  natural  meaning  of  them." 
And,  accordingly,  the  court  held,  that  where  the  Govern- 
87 
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ment  had  directed  certain  public  reservatioua  and  a  part  of 
a  street  to  be  divided  into  lots  and  sold^  the  original  pro- 
prietors had  no  claim  upon  the  proceeds,  but  they  were  sub- 
ject entirely  to  the  disposition  of  the  United  States  as  the 
absolute  owner  of  the  land. 

We  are  therefore  to  assume  that  the  fee-simple  of  the  land 
included  in  Water  street  was  vested  in  the  United  States, 
and  not  a  mere  easement.  Now,  if  Notley  Young  had  con- 
veyed  the  strip  of  land  which  forms  Water  street  to  a  private 
citizen,  in  fee-simple,  it  would  not  admit  of  a  doubt  that 
any  riparian  privileges  which  he  might  have  had  would  have 
parted  from  him  to  the  purchaser.  These  privil^es  would 
be  the  wharfing  right  before  referred  to,  and  the  right  to 
accretions  to  the  land  formed  in  the  water,  naturally  or 
artificially. 

The  question  then  arises  whether  a  conveyance  of  the  fee 
of  the  street  to  the  United  States  operates  simiUrly ; 
whether  it  passes  to  the  United  States  all  the  incidents  of 
private  ownership.  For  if  it  does,  it  is  obvious  that  these 
riparian  rights  cannot  also  remain  in  the  grantor  and  his 
successors  in  the  ownership  of  land  separated  from  the  river 
by  the  granted  land. 

It  is  forcibly  argued  for  the  complainant,  that  even  the 
grant  of  the  fee-simple  of  land  laid  out  as  a  street  should  be 
deemed  to  convey  no  more  incidents  than  are  necessary  to 
the  use  of  the  street,  of  which  the  wharfing  privilege  is  not 
one.  If  this  be  correct,  there  can  be  no  substantial  differ- 
ence between  the  mere  dedication  of  the  street  over  the 
land  of  a  private  owner  to  the  public,  while  the  fee  remains 
in  him,  and  the  actual  conveyance  of  the  fee  of  the  street 
to  the  public.  For,  in  each  case,  all  the  incidents  necessary 
to  the  use  of  the  street  as  such,  and  no  more,  would  pass. 
Whether  this  be  so,  i»  to  be  inquired  into  in  the  light  of  the 
authorities. 

Now  let  us  recur,  in  the  first  place,  to  the  case  of  Van 
Ness  vs.  City  of  Washington  and  the  United  States. 

By  act  of  May  7, 1822,  Congress  authorized  certain  pub- 
lic reservations,  and  a  small  portion  of  B  street  north,  as 
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theretofore  laid  out  on  the  plan  of  the  city  of  Washington^ 
to  be  laid  out  into  lots  and  sold  by  the  corporation  of  Wash* 
ington  to  private  purchasers^  and  appropriated  the  proceeds 
to  certain  objects.  It  authorized  the  heirs  of  former  pro* 
prietors  to  file  a  bill  against  the  United  States  to  de- 
termine their  claim  to  the  land  in  question,  and  what 
proportion  y  if  any^  of  the  proceeds  the  parties  might  be 
entitled  to. 

Yan  Ness  and  wife,  claiming  under  David  Barns,  an 
original  proprietor,  brought  this  suit,  claiming  that  it  was  a 
part  of  the  contract  between  the  original  proprietor  and  the 
United  States,  that  the  land  selected  for  streets  and  public 
reservations  should  be  forever  kept  open  for  public  use,  and 
that  if  this  public  use  was  abandoned,  the  title  of  the 
United  States  was  determined,  or,  at  least,  that  the  original 
proprietor  had  a  right  to  a  fair  and  equal  division  of  the  lots 
laid  out. or  their  proceeds. 

Now,  if  the  fee  of  this  land  had  been  vested  in  a  private 
owner,  subject  to  a  public  use  as  a  street,  we  know  that  upon 
the  termination  of  the  public  use  the  private  owner  of  the 
fee  would  resume  the  absolute  control  and  power  of  dis- 
position over  the  land. 

Was  the  rule  different  in  respect  to  the  ownership  of  this 
land  of  the  United  States  7  On  the  contrary,  the  court  held 
the  United  States  to  be  just  as  much  the  absolute  owner  of 
the  land,  with  the  same  power  of  alJsolute  appropriation,  as  an 
individual  would  be,  who  held  the  fee  under  similar  circum* 
stances.  They  held  the  title  of  the  United  States  to  be  the 
same  when  the  public  use  was  abandoned,  as  it  would  be  if 
the  United  States  had  bought  a  single  lot  in  fee  simple  for 
any  government  object.  If,  for  instance,  land  had  been 
bought  for  the  purpose  of  erecting  government  storehouses 
on  it,  a  case  in  which  there  would  be  no  public  user,  as  in  the 
case  of  a  street,  the  court  evidently  thought  the  title  could 
not  be  more  absolute  than  that  acquired  by  the  United 
States  in  the  streets  and  reservations.  The  ownership  was 
evidently  deemed  a  complete,  absolute,  unqualified  owner- 
ship in  no  wise  different  from  that  of  private  individuals. 


292       Stramboat  Compant  v.  Steamboat  Compakt. 

'  Now,  whatever  we  might  think  of  this  qaestion  as  one 
of  first  impression,  we  are  compelled  to  treat  this  decision 
as  authoritative,  as  well  as  to  accept  the  logical  conse- 
quences. 

If,  for  instance,  Water  street  was  Ugallg  abandoned,  it 
might  be  divided  into  lots  and  sold  by  the  United  States  to 
private  persons.  Coald  there  be  a  qaestion  then  that  the 
riparian  rights  incident  to  the  private  ownership  woald  be 
acquired  by  the  purchasers  of  the  fee  simple  ?  And  how 
could  they  pass  unless  they  were  an  incident  or  appurtenance 
to  the  fee  on  the  shore,  owned  by  the  United  States.  If 
the  Supreme  Court  are  right  in  asserting  for  the  United 
States  this  unqualified  ownership  of  the  soil  of  the  streets, 
it  is  difficult  to  avoid  the  inference  that  the  usual  accom- 
paniments of  riparian  ownership  attach  to  it,  and  that  the 
right  of  wharfiug  on  the  river  belongs  to  the  United 
States. 

The  decisions  of  the  State  courts  throw  further  light  upon 
this  subject. 

The  difi:erence  between  the  ownership  of  the  soil  of 
streets  in  a  city,  subject  to  the  public  easement,  by  pri- 
vate persons,  and  its  ownership  by  the  city  itself,  is  il- 
lustrated by  the  decisions  in  reference  to  steam  railroads  in 
the  streets  of  a  city. 

Where  the  fee  of  the  streets  remains  in  the  adijacent  pri- 
vate owner,  it  is  generally,  though  not  universally,  held  that 
the  use  of  the  street  for  a  steam  railroad  would  be  an  ad- 
ditional burden  or  easement  on  the  proprietor  of  the  fee, 
which  could  not  be  authorized  by  the  city  without  a  new  as- 
sessment of  damages.  But  if  the  fee  in  the  streets  or  other 
highways  be  in  the  public  or  in  the  municipality,  it  seems 
settled,  that  the  State  or  city  may  allow  them  to  be  used  for 
a  steam  railroad  without  additional  compensation.  2  Dill, 
on  Mun.  Corp.,  sees.  556,  557.  In  other  words,  the  fee- 
simple  title  gives  to  the  public  the  control  over  the  streets 
which  properly  belong  to  that  species  of  title,  subject  to  the 
public  easement. 

There  are  other  cases  illustrating  the  general  proposition 
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that  the  fee-simple  title  in  the  public  carriecr  with  it  the 
incidents  that  attach  to  sach  a  title  in  the  hands  of  a  private 
person. 

In  the  case  of  Des  Moines  vs.  Hall,  24  Iowa,  234,  in  which 
it  appeared  that  the  fee  of  certain  streets  was  in  the  town 
of  Des  Moines  in  virtue  of  a  provision  in  the  code  of  the 
State  of  Iowa,  which  gave  that  effect  to  the  laying  off  and 
recording  of  an  addition  to  the  town,  it  was  held,  that  the 
original  proprietor  had  no  right  to  the  subterraneooi  coal 
within  the  limits  of  the  streets,  and  the  corporation  might 
sue  him  for  coal  taken  by  him  therefrom. 

The  court  say  :  '^  And  we  are  inclined  to  believe  that  it 
was  the  object  of  the  legislature,  in  withholding  the  title  of 
the  streets  from  the  lot  owner,  divesting  the  proprietor 
thereof,  and  placing  it  in  the  public,  to  give  to  the  corporate 
authorities  the  fullest  power  and  control  over  the  same  which 
can  arise  from  title,  in  order  that  all  improvements  of  them 
as  highways,  might  be  made  without  let  or  hindrance  from 
any  quarter.  At  all  events,  it  is  always  the  better  and  safer 
course  to  interpret  a  statute  according  to  the  natural  import 
of  the  language  used." 

And  again,  upon  a  rehearing :  ^*  At  common  law  the  dedi- 
cation of  land  for  streets  was  of  the  use  simply.  The 
statute  changes  this,  makes  the  dedication  extend  to  the  soil, 
and  the  soil  includes,  of  course,  the  minerals  therein.  It 
is  an  inaccurate  and  mistaken  use  of  the  term  fee-simple, 
to  limit  it  to  a  mere  use.  It  is  a  correct  and  proper  use 
of  the  word  to  express  the  idea  of  the  right  or  title  to  the 
soil. 

In  the  case  of  Cook  vs.  City  of  Burlington,  80  Iowa,  94, 
cited  in  the  brief  for  complainants,  it  was  held  that  where 
the  fee  simple  of  a  street  bordering  a  river  was  in  the  city, 
fiubject  to  the  public  use,  the  accretions  formed  beyond  the 
«treet,  as  an  incident  to  the  street  partook  of  the  same 
character  and  were  held  by  the  same  terms  as  the  prin- 
cipal. 

The  decision  was  in  favor  of  a  citizen's  right  to  the  same 
public  use  of  the  accretions  as  of  the  original  street,  bat  in- 
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cidentally,  it  asserts  for  the  ownership  of  a  street  by  the 
city,  one  of  the  incidents  of  private  ownership,  viz.,  the 
right  to  accretions. 

So,  in  the  case  of  Mayor,  &c.,  of  Memphis  w.  Wright,  6 
Terger,  497,  in  which  it  appeared  that  the  city  of  Memphis 
had  laid  oft'  part  of  the  promenade  in  front  of  the  town  as 
landings,  and  this  was  a  suit  for  a  penalty  imposed  by  an 
ordinance  regulating  their  use. 

The  conrt  said  :  "  The  public  property  belongs  to  the  cor- 
porators and  may  be  appropriated  by  them  to  any  use  they 
may  think  proper.  The  mayor,  &c.,  are  the  representatives 
of  these  corporators,  and  have  vested  in  them  all  the  right 
to  dispose  of  and  apply  to  any  use  they  may  think  proper,  the 
public  promenade,  public  squares,  which  existed  in  the 
original  proprietors,''  Ac.  It  must  therefore  be  among 
the  powers  of  a  corporate  town,  having  by  its  charter 
a  right  "to  do  all  thing  necessary  to  be  done  by  cor- 
porations, •  •  •  to  construct  wharves  and  other  con- 
veniences for  the  trade  and  comfort  of  its  citizens,  and  by 
ordinances  to  regulate  the  manner  in  which  they  shall  be 
used,"  4c. 

So,  in  the  city  of  Boston  v».  Lecraw,  17  How.,  426,  it  was 
held,  that  where  the  ancient  laws  of  Massachusetts  provided 
that  a  littoral  proprietor  of  land  owned  down  to  low  water 
mark,  subject  to  the  condition  that  until  he  occupied  the 
space  between  high  and  low  water  mark,  the  public  had  a 
right  to  use  it  for  navigation,  the  city  of  Boston  had  the 
same  right  as  other  littoral  proprietors,  and  the  title  to  a 
street  terminating  on  the  sea  being  in  the  town,  the  city  had 
control  over  a  dock  formed  at  the  foot  of  the  street  between 
two  private  wharves,  and  might  construct  sewers  therein, 
Ac,  &c. 

The  case  of  Doe  vs.  Jones,  11  Alabama,  68,  was  an  eject- 
ment by  one  claiming  the  fee  of  a  street  against  one  occupy* 
ing  a  wharf  at  its  terminus,  erected  under  license  from  the 
corporation  of  Mobile.  The  court  below  charged  the  jury 
that  if  they  should  find  the  street  to  have  been  dedicated 
and  established  as  a  public  street,  under  tb<d  government  of 
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Spain,  &c.,  and  that  it  extended  to  the  river  Mobile,  the  fee 
of  the  street  woald  be  in  the  public,  for  the  use  of  the  city, 
and  that  all  riparian  rights  in  front  of  that  street  would  be- 
long to  the  city. 

The  court  above  sustained  this  as  correct,  and  suggest, 
without  however  finding  it  necessary  to  decide  it,  that  even 
if  the  fee  of  the  street  were  in  the  plaintifis,  it  would  be 
competent  for  the  city  to  establish  a  wharf  at  the  terminus 
of  the  street  or  to  lease  that  privilege  to  an  individual. 
They  further  held  that  accretions  became  a  part  of  the 
street. 

In  several  of  the  cases  referred  to,  the  ownership  of 
the  soil  next  the  shore  is  relied  on  as  giving  riparian  rights 
to  the  public,  State  or  city.  There  are  others,  however, 
which  ignore  any  distinction  between  a  dedication  of  the 
soil  and  a  dedication  of  the  mere  use  to  the  public,  at  least, 
in  the  case  of  a  riparian  street,  and  hold  the  effect  of  both 
to  be  the  same,  but  in  a  sense  adverse  to  the  position  of  the 
complainants. 

We  have  seen  that  in  the  Alabama  case  it  was  suggested, 
though  not  decided,  that  even  if  the  fee  of  the  street  re- 
mained in  the  proprietor,  it  would  be  competent  for  the 
city  to  establish  a  wharf  at  the  terminus  of  the  street  or  to 
lease  that  privilege  to  an  individual. 

But  in  the  case  of  the  City  of  Newport  vs.  Taylor's  Ex- 
ecutor, 6  B.  Monroe,  699,  the  direct  question  was  decided  as 
to  a  street  or  common  bordering  on  the  river  Ohio,  in  the 
city  of  Newport.  One  Taylor  had  laid  out  a  tract  of  land 
as  a  city,  to  be  called  Newport,  on  the  plan  of  which  a  com- 
mon or  esplanade  was  laid  out  between  certain  lots  and  the 
river  Ohio.  An  act  of  the  legislature  vested  the  land  com- 
prehended in  the  town  in  certain  trustees,  and  provided, 
among  other  things,  that  this  common  *•  shall  forever  remain 
for  the  use  and  benefit  of  the  town."  The  Supreme  Court 
of  the  United  States,  as  we  may  infer  from  the  decision  in 
the  Van  Ness  case,  would  have  held  that  this  language 
vested  the  fee  in  the  town.  But,  for  some  reason,  the  Ken- 
tucky court,  following  a  prior  decision,  held  the  fee  to  re- 
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main  in  Taylor,  the  original  proprietor.  The  contest 
between  the  city  of  Newport  and  Taylor's  representatives  as 
to  the  right  of  the  latter  to  ferry  across  the  river  from  the 
common  in  question,  they  claiming  that  the  ferry  right  which 
existed  antecedently,  was  reserved  from  the  dedication. 

The  city  claimed  an  account  of  the  profits  of  the  ferry. 
The  defendants  made  a  counter-claim  to  the  profits  de« 
rived  from  the  wharves  erected  by  the  city  on  the  land  in 
question. 

The  court  held  that«  subject  to  the  ferry  right,  which,  in 
their  opinion,  had  been  reserved,  the  dedication  of  the  slip 
of  ground  in  question  was  for  all  uses  such  as  are  implied  in 
the  dedication  of  a  narrow  slip  of  ground  between  the  lots 
and  a  navigable  river,  which  include  the  right  of  constroct- 
ing  wharves  and  charging  wharfage.  They  consequently 
held  the  claim  of  defendants  for  an  account  of  wharfage 
received  by  the  city  to  have  been  properly  dismissed.  Here 
then,  the  right  to  build  wharves  is  recognised  as  one  of  the 
incidents  of  ownership  by  a  city  of  the  mere  use  of  a  com- 
mon or  esplanade  bordering  on  the  river.  The  same  idea  is 
more  fully  developed  by  a  decision  prior  to  this,  in  the  case 
of  Rowan's  Executor  vs.  The  Town  of  Portland,  8  B.  Mon- 
roe, 282.  One  Lytle  had  laid  out  a  town,  under  the  name  of 
Portland,  on  his  land.  On  the  plat  Water  street  was  repre- 
sented as  of  the  width  of  100  feet,  running  up  and  down  the 
river,  through  the  whole  extent  of  the  town.  Other  streets 
ran  parallel  with  and  at  right  angles  to  Water  street.  Lots 
were  sold  at  public  auction.  This  street  was  held  to  have 
been  irrevocably  dedicated  by  Lytle  to  the  public.  No  ques- 
tion arose  as  to  where  the  legal  title  was  lodged,  but  the 
question  was  as  to  the  effect  of  this  dedication  in  a  contest 
between  the  town  and  the  alienees  of  Lytle  upon  a  claim  of 
the  latter  of  the  right  of  wharfage  and  charging  tolls  or  ^ 
duties  for  landing  merchandise,  ftc,  along  the  edge  of  this 
street,  called  a  slip. 

The  court  say :  ^^  The  practical  question  is  whether  the  • 
right  of  wharfage  or  of  charging  tolls  or  duties  for  the  land- 
ing and  shipping  of  merchandise,  and  for  the  mooring  of 
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boats  along  the  edge  of  this  slip,  as  claimed  by  the  alienees 
of  Lytle,  was  a  right  reserved  from  dedication,  or,  in  other 
words,  whether  it  is  or  is  not  inconsistent  with  those  rights 
and  ases  for  whi^  the  slip  mast  be  understood  to  have  been 
dedicated.  Upon  this  question,  we  have  been  referred  to 
and  have  found  but  little  direct  authority,  except  so  far  as 
the  cases  already  cited  establish  the  right  of  a  free  and  nn- 
obstructed  access  to  the  river,  and  of  the  undisturbed  com- 
mon use  of  its  bank  for  the  purposes  of  commerce,  and  there- 
fore for  the  lading  and  unlading  of  goods.  We  understand, 
however,  that  this  right  of  wharfage  is,  as  its  name  imports, 
a  riparian  right,  a  right  to  charge  for  the  use  of  the  bank  or 
shore  of  the  river,  and  for  such  facilities  as  are  furnished  for 
such  use,  by  the  erection  of  wharves  and  other  accommoda- 
tions. The  word  key  or  quay  is  defined  to  be  ^  a  wharf  to 
land  or  ship  goods  or  wares  at,'  and  keyage  is  <  the  money  or 
toll  taken  for  loading  or  unloading  wares  at  a  key  or  wharf.' 
As  the  charge  does  not  arise  from  the  use  or  occupation  of 
the  water  or  river  which  is  free  and  open  to  all  for  the 
purposes  of  navigation  and  commerce,  but  for  the  use  of  the 
shore,  in  which  there  is  a  property  in  some  person,  natural 
or  artificial,  it  would  be  immaterial  to  inquire  whether  Lytle 
was  the  owner  of  the  land  covered  by  the  river  on  the  side 
next  to  the  town,  or  whether,  if  he  were,  the  dedication  of 
the  land  to  the  water^s  edge  would  not  be  carried  ad  medium 
JUumaquuBy  •  •  •  <^  It  may  be  that  the  owner  of  the  shore 
of  a  river  may  have  a  right  to  charge  for  the  use  of  his  land 
in  lading  or  unlading  goods  or  for  fastening  a  boat  to  a  tree 
or  stake  on  the  shore,  though  there  were  no  wharf  at  the 
place. 

<<  The  latter  right,  as  far  as  it  exists,  is  the  result  of  that 
fall  dominion  which  every  one  has  over  his  own  land,  by 
which  he  is  authorized  to  keep  all  others  from  coming  upon 
it  except  upon  his  own  terms.  Unquestionably  such  a  right 
in  Lytle  would  have  been  directly  inconsistent  with  that  use 
of  the  shore  for  communication  with  the  river,  which  he 
certainly  dedicated  to  the  public. 

<'  The  exercise  of  such  a  right  would  be  a  manifest  disad- 
38 
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vantaji^e  to  the  town  and  a  palpable  violation  of  the  publie 
right  necessarily  implied  in  the  dedication.  Then  neither 
Lytle  nor  his  alienees  had,  as  owners  of  the  soil,  and  as 
against  the  town,  a  right  to  charge  toll  npon  the  commerce 
of  the  town  or  upon  the  access  to  and  from  the  river.  Had 
they  the  right,  then,  at  their  own  will,  and  for  their  own 
profit,  and  independently  of  the  permission  of  the  town,  to 
erect  a  wharf?  This  right,  if  it  existed  at  all,  aa  an  indi*^ 
vidual  right,  was  exclusive  and  is  claimed  to  be  so. 

^'  If  Lytle,  in  virtue  of  his  legal  title  and  proprietorship, 
had  the  right  at  his  own  will,  and  for  his  own  profit,  to  make 
wharves  and  regulate  the  tolls,  then  the  town  had  no  such 
right.  .  And  conceding,  as  we  do.  that  the  making  of  a 
proper  wharf,  with  reasonable  tolls  for  its  use,  would  not 
necessarily  obstruct  the  public  access  to  the  river,  and  mighfc 
be  advantageous  to  the  town  as  a  place  of  commerce,  it 
seems  to  us  that  this  concession  tends  strongly  to  prove 
that  this  is  one  of  the  uses  for  which  the  slip  was  dedicated, 
.  and  that  it  was  not  reserved  as  an  individual  right  to  the 
proprietor.  To  say  that  the  proprietor  has  this  right,  to  be 
exercised  at  his  own  will,  is  to  mt^e  him  master  of  the  com- 
merce of  the  town,  with  power  to  withhold  from  it  the 
facilities  which  may  be  necessary  for  a  successful  competition 
with  other  towns  and  the  full  enjoyment  of  the  advantages 
presented  by  its  position,'^  ftc.,  Ac.  The  court  directed  the 
court  below  to  decree  the  possession  of  the  slip  in  question 
to  the  town. 

The  original  advertisement  of  the  lots  had  set  forth  the 
advantages  of  this  town  as  a  place  of  commerce,  and  some 
little  stress  had  been  laid  on  this  in  connection  with  the 
dedication ;  and  when  we  consider  the  expectations  enter- 
tained in  regard  to  the  future  of  Washington,  the  elaborate 
display  of  wharves  on  some  of  the  plats,  the  discussion  of  the 
water  privileges  before  referred  to,  &c.,  there  is  hardly  a 
word  in  the  decision  that  has  not  a  pertinent  application  to 
the  city  of  Washington. 

In  opposition  to  these  authorities,  we  have  nothing  bat 
the  case  of  Chesapeake  &  Ohio  Canal  Co.  vs.  Union  Bank  of 
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Georgetown,  5  Cranch,  609,  in  which  two  judges  of  the  for- 
mer Circuit  court  of  the  District,  held  a  party  owning  lots 
on  Twenty-eighth  street,  which  separated  them  from  Rock 
Creek,  entitled  to  a  wharf  constructed  by  him  into  Ahe  creek 
and  consequently  to  the  damages  awarded  for  the  condemna- 
tion of  the  water  privilege  in  front  of  those  lots,  for  use  of 
the  Chesapeake  &  Ohio  Canal  Company. 

The  argument  and  opinion  are  very  brief,  and  the  reasons 
of  the  latter  are  not  clearly  stated.  It  may  be  that,  against 
the  position  taken  by  counsel,  the  court  found  that  there 
was  ground  between  the  street  and  the  creek  owned  by  the 
party  holding  the  wharf.  The  Van  Ness  decision  is  not  al- 
luded to,  important  as  its  bearing  was  on  the  question.  It  may 
have  been  that  the  wharf  was  constructed  under  a  license  or 
contract  with  the  commissioners,  and  the  destruction  or  use 
of  this  wharf  only  was  the  subject  of  condemnation,  for  the 
court  put  the  decision^  apparently  on  the  sole  ground  that 
Harbaugh  was  entitled  to  his  wharf.  The  decision  is  too 
meagre  to  furnish  us  a  satisfactory  guide. 

It  seems  to  us,  therefore,  upon  a  review  of  the  authorities, 
that  the  conveyance  of  the  fee  simple  of  Water  street 
passed  to  the  United  States  all  the  riparian  rights  connected 
with  the  ownership  of  that  land,  and  that  even  the  mere 
dedication  of  the  street  to  public  use,  without  a  conveyance 
of  the  fee  simple,  might  have  had  the  same  efiect. 

The  wharfing  privilege,  one  of  these  rights,  as  stated  in 
one  of  the  decisions  referred  to,  is  necessarily  exclusive  in 
Its  character.  It  is  not  like  a  right  of  way  which  is  sus- 
ceptible of  enjoyment  by  all  persons.  It  is  a  privilege  of 
erecting  a  permanent  structure  on  a  given  point  and  using  it 
for  a  party's  private,  emolument,  and  this  is  no  more  possible 
to  two  parties  having  adverse  interests,  than  for  two  bodies 
to  occupy  a  given  space  at  the  same  time. 

It  is  yet  to  be  inquired  whether  the  United  States  have 
parted  with  this  exclusive  privilege  in  any  way,  to  any  per- 
son or  persons  under  whom  the  complainants  claim. 

Before  the  division  between  the  commissioners  and  Notley 
TouDg,  provided  for  by  the  deed  of  trust  from  him,  took 
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place,  the  commissioners  made  a  contract  with  Robert  Morris 
and  James  Greenleaf  for  the  sale  to  them  of  six  thousand 
lota,  out  of  those  that  had  been  or  should  be  assigned  to  the 
United  States,  to  inclade  the  part  of  the  city  in  Notley 
Young's  land.  They  were  not  to  have  the  privilege,  how- 
ever, of  selecting  water  lots  as  part  of  this  number  ;  bat  the 
agreement  contained  the  proviso  that  said  Robert  Morris 
and  James  Greenleaf  are  entitled  to  the  lots  in  Notley 
Young's  land  and  of  course  to  the  privilege  of  wharfing  an-> 
nexed  thereto.  As  squares  472  and  504  are  part  of  Notley 
Young's  land,  this  agreement  is  relied  on  as  evidence  that 
the  wharfing  privilege  was  annexed  to  them,  among  other 
squares  similarly  situated  ;  especially,  as  it  is  claimed  that 
there  were  no  squares  or  lots  to  which  said  wharfing  privilege 
could  be  annexed  except  those  in  like  situation ,  t.  e.,  with 
Water  street  between  them  and  the  river. 

Now,  we  do  not  understand  the  commissioners  as  under- 
taking to  create  a  wharfing  privilege  where  none  existed 
before,  but  as  simply  agreeing  to  convey  certain  lots  of 
ground,  and  as  an  incident  thereto,  the  wharfing  privilege 
attached  to  them  by  law.  Nor  do  we  understand  the  com- 
missioners to  assume  to  decide,  authoritatively,  that  a 
wharfing  privilege  is  attached  to  the  lots  in  Notley  Young's 
land.  They  had  no  power  so  to  decide,  and  very  properly 
declined  to  do  so,  some  years  later,  when  applied  to  by 
Nicholas  King  in  behalf  of  Robert  Peter,  to  know  the  extent 
of  wharfing  privileges  attached  to  water  lots  assigned  the 
latter. 

They  say,  in  a  letter  of  June  25, 1798  :  **  When  the  com- 
missioners have  proceeded  to  divide  a  square,  with  a  city 
proprietor,  whether  water  or  other  property,  they  have 
executed  all  the  powers  vested  in  them  to  act  npon  the  sub- 
ject. It  appertains  to  the  several  courts  of  the  State  and 
the  United  States,  to  determine  upon  the  ri^ts  such  division 
may  give  ;  any  decision  by  us  on  the  subject  would  be  extra- 
judicial and  nugatory." 

The  use  of  this  language  in  the  agreement  is  probably, 
easily  explained.    The  agreement  was  made  December  S4» 
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1798.  At  that  time^  the  work  of  aarveying  the  squares  and 
streets  in  Notley  Young's  laud  was  incomplete,  and  it  was 
not  known  what  squares,  if  any,  could  be  bounded  by  the 
water,  and  whether  Water  street,  separating  them  all  from 
the  water,  would  be  finally  adopted.  And  this,  in  fact, 
seems  not  to  have  been  determined  until  June  24,  1794, 
when  the  commissioners  directed  "that  the  survey  and 
returns  made  of  the  part  of  the  city  on  Mr.  Young's  laud, 
adjoining  Potomack,  leaving  Water  street  according  to  the 
design  of  the  plan  of  the  city,  be  acted  on,  instead  of  the 
returns  made  by  Major  EUicott,  in  some  instances  bounded 
with  and  in  others  near  the  water." 

According  to  the  first  returns,  then,  there  were  squares 
bounded  by  the  water,  and  to  these,  doubtless,  the  wharfing 
privilege  would  be  attached  ;  and  in  this  condition  of  uucer* 
tainty,  the  commissioners  could  very  properly  use  the  lau^^ 
guage  of  the  agreement  with  reference  to  a  possible  but  yet 
unascertained  privilege.  It  amounts  to  no  more  than  a  sale, 
with  the  lots,  of  such  wharfing  as  may,  by  law,  be  attached. 

The  fact  that  the  Ellicott  plan  was  exhibited  at  the  public 
sales  of  lots,  showing  a  series  of  wharves,  is  somewhat  reUea 
on.  The  map  does  not  indicate,  nor  is  there  any  evidence 
that  representations  were  made  at  those  sales,  that  the 
wharves  were  to  be  an  appurtenance  to  the  ground  facing 
them  on  the  other  side  of  the  street,  or  that  the  wharfing 
privilege  was  to  be  considered  such  an  appurtenance.  The 
act  of  Maryland  of  December  19, 1791,  empowered  the  com- 
missioners to  license  the  building  of  wharves  in  the  Potomac 
until  Congress  shall  exercise  jurisdiction  and  government 
within  the  District.  -  The  utmost  that  a  map  of  the  kind 
referred  to  could  be  said  to  hold  out,  is,  that  the  privilege 
would  be  granted  to  erect  wharves  according  to  the  plan 
exhibited,  or  that  the  United  States  themselves  would  erect 
them.  The  mere  exhibition  of  such  a  map,  at  a  sale  of  lots, 
could  hold  out  no  other  prospect  than  that.  But  it  does  not 
eeem  that  Morris  and  Greenleaf  bought  at  such  sales  br  with 
reference  to  such  map.  Their  purchase,  as  far  as  appears, 
was  a  private  one,  and  before  it  was  consummated  by  a  con- 
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veyance,  the  Ellicott  plan  was  rejected  and  a  new  one  adapted 
essentially  different.  It  certainly  does  not  appear  that 
Greenleaf  or  Morris  ever  claimed  rights  as  acquired  on  the 
faith  of  the  former  having  been  definitely  adopted. 

Reliance  is  also  placed  npon  a  certificate  issued  by  the 
commissioners  to  John  Templeman,  January  24,  1794,  for 
certain  lots  in  square  No.  8,  bounded  on  the  west  by  Twenty- 
seventh  street,  on  which  is  the  endorsement:  "It  is  the 
intention  of  this  certificate  that  the  ground  across  the  street 
next  the  water,  with  the  privilege  of  wharfing  beyond  the 
street  in  front  and  of  the  breadth  of  the  lots,  pass  with 
them,  agreeably  to  the  general  idea  in  similar  instances." 

Here,  it  will  be  observed,  there  was  ground  across  the 
street  and  between  it  and  the  water  ;  ground  probably  insuf- 
ficient to  lay  out  into  separate  squares,  but  sufficient  to  have 
a  water  privilege  attached,  and  the  idea  simply  was,  that,  in 
such  case,  this  ground,  with  its  water  privilege,  should  be 
conveyed  with  the  lots  on  the  inner  side  of  the  street. 
Accordingly,  when  the  lots  were  paid  for  and  the  commis- 
sioners came  to  make  their  deed  to  Templeman,  which  is 
dated  January  15, 1798,  and  recorded  in  Liber  C,  No.  8,  fol. 
287,  they  do  not  convey  the  water  privilege  as  an  appurte- 
nance of  the  lots  in  square  No.  8,  but  they  conveyed  these  lots, 
being  Nos.  1,  2,  8,  4,  6,  6,  7, 17  and  18,  "  together  with  all 
the  land  in  front  and  of  the  breadth  of  said  lots,  Nos.,  Ac., 
from  Twenty-seventh,  street  in  the  said  city  to  the  river 
Potomac,  with  all  the  advantages  of  wharfing  on  the.same  " 
(t.  €.,  the  land  running  from  the  street  into  the  river),  into 
the  Potomac,"  &c. 

If  this  is  the  general  idea  referred  to  in  their  indorsement 
aforementioned,  it  is  obvious  that  it  lends  no  aid  to  the 
theory  of  complainants. 

Some  reliance  is  also  placed  upon  the  entries  in  a  book 
found  in  the  office  of  the  commissioner  of  public  buildings, 
called  Division  Book  No.  1,  in  which  square  No.  472  is 
entered  as  having  214  feet  8  inches  of  water  front,  and 
square  604  as  fronting  275  feet  and  8  inches  on  Water  street. 
The  evidence  shows  that  this  book  is  of  uncertain  origin  and 
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anthority.  The  meaning  of  these  entries  is  equally  uncer- 
tain. The  square  may  be  said  to  have  a  water  front  when 
do  private  property — nothing  but  a  street — intervenes^ 
between  it  and  the  water.  The  use  of  different  language  as 
to  square  504,  situated  exactly  as  this,  would  indicate  that 
nothing  further  was  intended.  We  are  unable  to  see  in 
these  entries  any  declaration  of  water  rights  as  attached  to 
these  squares,  and  if  they  could  bear  that  interpretation,  we 
oould  only  regard  them  as  a  speculative  suggestion,  with  no 
further  significance  than  that  contained  in  the  agreement 
with  Morris  and  Greenleaf,  before  referred  to,  and  equally 
barren  of  authority. 

But  further  proceedings  of  the  commissioners  and  others 
interested  in  the  subject  show  that  there  was  no  rule  as  to 
water  privileges,  including  the  right  to  wharf,  at  any  time, 
which  could  be  considered  as  established  and  officially  recog« 
Dized. 

We  see  the  beginning  only  of  the  question  involved  in 
this  suit,  to  wit,  the  effect  of  the  intervention  of  a  street 
between  a  lot  and  the  river.  In  October,  1795,  the  commis- 
sioners say  to  James  Barry  :  '<  We  think,  with  you,  that  an 
imaginary  continuation  of  Georgia  avenue  through  a  con- 
siderable depth  of  tide  water,  thereby  cutting  oft*  the  water 
privilege  of  square  771  to  wharf  to  the  channel,  too  absurd 
to  form  a  part  of  the  plan  of  the  city  of  Washington  ;  that 
it  never  was  a  part  of  the  plan  that  such  streets  should  be 
continued  through  the  water,  and  that  your  purchase  in 
square  771  gives  a  perfect  right  to  wharf  to  any  extent  in 
front  or  south  of  the  property  purchased  by  you,"  Ac,  ftc. 
The  significance  of  this  is  the  indication  it  aftbrds  that  both 
parties  apprehended  the  effect  of  a  real  instead  of  an  imagi- 
nary street,  extended  between  a  square  and  the  water,  to  be 
the  exclusion  of  a  wharfing  privilege  from  that  square.  The 
same  idea  seemed  to  be  in  the  minds  of  the  commissioners 
when  they  wrote  to  Nicholas  King,  as  beforementioned, 
June  25, 1798.  In  the  letter  referred  to,  they  say  :  '^  With 
respect  to  square  22,  we  do  not  conceive  that  it  is  entitled 
to  any  water  privilege,  as  a  street  intervenes  between  it  and 
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the  water  ;  but  as  there  is  some  high  gronnd  between  the 
Water  street  and  the  water,  we  have  no  objection  to  laying 
out  a  new  square  between  Water  street  and  the  channel,"  &c. 

The  intervention  of  this  high  ground  was  snfficient  to 
exclude  the  water  privilege,  but  it  is  none  the  less  apparent 
that  the  intervention  of  the  street  was  a  circumstance  affect- 
ing the  judgment  of  the  commissioners. 

The  unsettled  nature  of  this  subject  is  further  shown  by  a 
communication  from  a  number  of  proprietors  to  President 
Adams,  dated  November  10, 1798,  in  which  they  say  :  "  We 
know  your  excellency  will  attend  to  the  necessity  of  defining 
what  water  privilege  or  right  of  wharfage  is  attached  to  the 
lots  on  the  Eastern  Branch,  the  Potomac  river  and  Bock 
creek,"  &c.,  &c. 

There  are  no  other  proceedings  or  acts  occurring  during 
the  regime  of  the  commissioners,  which  seem  to  have  any 
bearing  on  this  subject.  We  have  examined  them  thus  far, 
to  see  whether  the  commissioners  ever  attempted  to  commit 
the  United  States  to  a  surrender  of  its  riparian  rights 
acquired  by  the  grant  of  the  streets,  and  fail  to  find  any 
evidence  of  that  fact. 

The  office  of  commissioners  was  abolished  in  1801,  and 
they  were  succeeded  by  a  new  officer,  called  a  superintendent, 
and  in  1816,  he,  in  turn,  was  superseded  by  the  commissioner 
of  public  buildings.  After  the  office  of  commissioners  ceased 
to  exist,  the  question  of  wharfing  privileges^  as  a  theme  of 
discussion,  seems  to  have  slept  for  many  years.  It  was 
revived  in  1884  and  1885,  by  discussions  in  the  publie 
journals,  and  the  city  councils. 

A  great  deal  of  testimony  has  been  taken,  and  ai^ument 
expended  on  topics  connected  with  this  general  subject,  such 
as  the  topography  of  the  property  in  question,  the  actual 
enjoyment  of  wharfing  privileges  and  construction  of  wharves 
by  private  persons,  the  recognition  of  their  proprietary 
interest  by  the  Fnited  States  and  the  city  of  Washington, 
the  taxation  of  the  same  a^  private  property,  the  action  of 
the  corporation  of  Washington  on  the  subject,  the  opinions 
of  private  citizens  on  the  question,  ftc. 
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Bat  the  coDcIusions  which  we  have  arrived  at,  dispense 
ns  from  the  necessity  of  commenting  on  those  topics  in 
detail. 

There  is  no  estoppel  or  bar  of  time  aj^ainst  the  United 
States,  nor  conld  their  rights  be  affected  by  any  action  of 
the  city  of  Washington,  nor  do  private  opinions,  nnanimous 
or  divided,  supply  the  conrt  any  assistance  in  defining  them. 

We  are  satisfied  that  the  United  States,  in  virtue  of  their 
ownership  of  the  streets,  have  always  had  the  exclusive  right 
to  construct  or  license  wharves  at  the  termination  of  streets 
running  to  the  river  and  along  Water  street,  which  binds  on 
the  river,  and  that  the  United  States  have  not  parted  with 
this  right. 

With  this  conviction,  we  are  constrained  to  decree  a  dis- 
missal of  these  bills,  with  costs. 
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Charles  D.  Gilmobb 

John  Devlin  et  al. 
Eaumr.   No.  6844. 

Decided  Deeember  ts,  1880. 

1*  Q.,  who  disclaimed  any  interest  in  a  fund  in  his  possession,  filed  a 

bill  of  interpleader  and  paid  the  money  into  court. 
HM^  That  the  money  being  in  the  custody  and  possession  of  the  court, 

though  the  court  may  disapprove  of  the  means  by  wlilch  the  fund  has 

been  accumulated,  it  must  dispose  of  it,  and  in  doing  so,  it  will  require 

an  honorable  settlement  between  the  claimants. 

2.  Where  one  has  receiYcd  his  share  of  a  fund  and  disaYowed  any  fur- 
ther claim,  he  will  be  estopped  from  afterwards  setting  up  a  rtoht  to 
the  remainder  by  denouncing  the  men  and  the  instrumentalities  by 
which  the  fund  was  created. 

3.  A  fund  divided,  without  preference,  between  two  assignees,  each  of 
whom  had  contributed  to  its  creation,  and  each  of  whom  claimed  the 
whole  of  it  under  separate  assignments,  both  of  which  the  court 
deemed  to  be  in  contravention  of  law  and  void. 

STATEMENT   OF    THE  CASE. 

This  was  a  bill  of  interpleader,  filed  by  Charles  D.  Gilmore, 
who  alleged  that  he  had  in  his  hands  a  fund  of  $2,500,  to 
which  the  several  defendants,  Devlin,  Hilton,  Dickinson  and 
Sherman,  made  separate  claim,  and  which  ho  asked  leave  to 
pay  into  coaft,  and  that  the  defendants  might  interplead 
between  themselves  as  to  its  ownership. 

The  facts  of  the  case  are  as  follows  : 

John  Devlin  was  arrested  daring  the  late  war  by  the  mili- 
tary authorities.  On  his  person  was  found  about  $15,000  in 
money  and  bonds,  which  were  taken  from  him.  He  was 
then  tried  by  a  military  commission  upon  the  charge  of 
forging  enlistment  papers  and  selling  them  to  persons  who 
wished  to  avoid  military  service.  Upon  this  charge  be  was 
convicted  and  sentenced  to  undergo  ten  years*  imprisonment 
and  to  pay  a  fine  of  $10,000.  Afterwards  that  part  of  the 
sentence  imposing  imprisonment  was  remitted.  The  war 
having  closed,  Devlin,  in  November,  1865,  employed  E.  J. 
Sherman  to  recover  from  the  United  States  the  $15,000 
which  bad  never  been  returned.  He  gave  him  a  power  of 
attorney,  and  agreed  to  pay  half  of  whatever  might  be 
recovered,  Sherman  undertaking  to  employ  counsel  and  to 
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proeecnte  the  claim  at  his  own  expense.  In  pursaance  of 
this  agreement,  Sherman  employed  Chipman  &  Hosmer, 
attorneys  at  law,  of  Washington,  D.  C,  to  condnct  the  case, 
agreeing  to  pay  them  25  per  cent.;  that  is  to  say,  half  of  his 
own  fee  for  their  services. 

In  1868,  Chipman  &  Hosmer  recovered  $4,956.24  from  the 
War  Department  without  suit.  The  remaining  |10,000  was 
retained,  as  was' claimed,  in  payment  of  the  fine  imposed  by 
the  military  commission.  From  the  sum  recovered,  Chipman 
&  Hosmer  deducted  $1,239.06  for  their  fees,  and  sent  Sherman 
two  drafts,  one  in  his  own  favor  for  an  amount  equal  to  that 
retained  by  them,  and  the  other  in  favor  of  John  Devlin  for 
the  residue  ()(2,478.12).  Upon  this  last  draft,  Sherman,  by 
virtue  of  his  power  of  attorney,  which  he  claimed  to  be 
broad  enough,  endorsed  Devlin's  name,  had  it  cashed  by  a 
New  York  bank,  and  appropriated  the  proceeds  to  his  own 
use,  in  payment,  as  he  claimed,  of  other  services  which  he 
had  rendered  in  procuring  a  pardon  for  Devlin.  When 
Devlin,  who  had  in  the  meantime  been  convicted  of  another 
offence,  and  been  sent  to  the  Albany  penitentiary  for  two 
years,  discovered,  on  his  discharge  from  prison,  what  Sherman 
had  done,  he  revoked  the  power  of  attorney,  gave  another 
to  Wm.  H.  Dickinson,  of  New  York,  and  employed  him  to 
recover  the  remaining  $10,000,  upon  an  agreement  similar 
to  that  made  with  Sherman,  viz.,  to  pay  one-half  of  what- 
ever mights  be  recovered.  The  following  is  a  copy  of  his 
agreement  with  Dickinson  : 

"  Whereas,  I  have  this  day  given  Wm.  H.  Dickinson,  of 
New  York  city,  a  writing,  dated  and  acknowledged  this  day, 
wherein  I  authorize  him  to  collect  about  fifteen  thousand 
dollars,  due  for  sixty-five  hundred  dollars  in  IT.  S.  Govern- 
ment Bonds,  and  throe  hundred  and  ninety  dollars  in  cur- 
rency, and  eight  U.  S.  Treasury  Bonds,  of  $1,000  each. 
Now,  I  hereby  agree  to  give  said  Dickinson,  in  consideration 
of  the  services  he  has  performed,  or  may  perform,  about  the 
matters  referred  to  in  said  instrument,  as  a  contingent  fee, 
oue-haif  of  all  sums  which  may  be  recovered  for,  or  pai«l 
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back  to  me,  my  representatives  or  assigns,  on  account  of  the 
claim  referred  to  in  said  instrument.  But  it  is  nnderstood 
that  the  said  Dickinson  shall  not  charge  anything  for  said 
services  unless  something  is  recovered,  and  shall  charge  no 
more  than  the  above  named  one-half,  in  any  event.  Dated 
New  York,  Dec.  28, 1870. 

(Signed.)  John  Devlin." 

It  may  be  stated  here  that,  upon  the  discovery  by  Devlin 
of  Sherman's  appropriation  of  the  $2,478.12,  and  the  employ- 
ment of  Dickinson  as  attorney,  Dickinson  instituted  suit  in 
Devlin's  name  against  the  bank  to  recover  the  proceeds  of 
the  draft  which  had  been  paid  on  the  endorsement  of  Devlin's 
name.  This  suit  Dickinson  subsequently  compromised  upon 
the  payment  of  $500  by  the  bank.  'This  compromise,  Devlin 
alleged,  was  without  his  knowledge,  and  also  that  Dickinson 
never  accounted  to  him  for  the  money. 

Chipman  &  Hosmer,  who  by  this  time  had  abandoned  the 
case,  were  then  re-eraployfed  by  Dickinson  upon  the  same 
terms  of  compensation  which  had  been  made  by  them  with 
Sherman,  to  wit,  25  per  cent,  of  the  amount  recovered- 
Tbereupon  they  brought  suit  for  Devlin  in  the  Court  of 
Claims. 

In  February,  1872,  while  the  suit  was  pending,  Chipman 
wrote  to  Dickinson  that  Sherman  had  filed  in  the  Court  of 
Claims  an  assignment  of  one-half  of  the  claim,  and  that  he 
was  laboring  to  defeat  it,  at  the  same  time  urging  Dickin- 
son to  take  Sherman  into  the  case,  or  else  he,  Chipman, 
would  retire.  Under  these  representations,  Dickinson  wrote 
to  Sherman  the  following  letter  : 

'^  69  Liberty  Street,  April  7, 1878. 
£.  J.  Sherman,  Esq. : 

Dear  Sir  :  I  will  assure  you  50  per  cent,  of  the  Devlin 
claim,  as  now  pending  in  the  Court  of  Claims  at  Washing- 
ton, if  you  will  assure  me  50  per  cent,  of  the  same.  Is  that 
plain  ? 

If  Chipman  &;  Hosmer  will  take  25  per  cent.,  and  E.  J. 
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Sherman  25  per  cent,  of  the  claim,  I  hereby  aasare  you  both 
that  you  may  collect  the  claim  and  your  50  per  cent.;  but  I 
must  have  50  per  cent,  thereof  to  treat  as  I  see  fit.  This,  I 
presume,  is  satisfactory.  There  is  only  one  question — that 
of  disbursements.  I  have  paid  |50,  and  shall  pay  no  more. 
Will  you  and  C.  &  H.  share  the  future  disbursements  with 
me,  the  $50  already  advanced  being  credited  on  account  of 
disbursements  7 

Yours  truly, 

Wm.  H.  Dickinson, 
Attorney  for  John  Devlin,  by  him  dtUy  auihorized  to  make  the 
above  agreement,  59  Liberty  street.'* 

In  November,  1875,  Chipman  &  Hosmer  dissolved  partner- 
ship, and  Devlin's  claim  was  left  in  charge  of  Mr.  Charles 
D.  Gilmore,  their  successor  and  late  partner.  Sherman  now 
furnished  such  information  as  he  had  in  regard  to  the  facts 
of  the  case,  and  in  December,  1877,  judgment  having  been 
rendered  a  few  months  previously  for  the  claimant,  a  Treas- 
ury dratt  was  issued  to  Gilmore  in  favor  of  John  Devlin  for 
$10,000. 

Devlin  and  Dickinson,  being  advised  of  this,  came  to 
Washington,  and  the  money  having  been  drawn,  Devlin  was 
asked  how  much  he  claimed  ;  to  which  he  replied,  $5,000  ; 
that  he  made  no  claim  to  anything  more.  Whereupon 
Gilmore  paid  him  $5,000  and  took  his  and  Dickinson's 
receipt  therefor,  as  follows  : 

«  Washington,  D.  C,  Dee.  81, 1877. 
Received  of  Gilmore  &  Co.,  this  day,  five  thousand  dollars, 
for  my  portion  of  claim  collected  through  a  judgment  of 
Court  of  Claims  for  me. 

And  I,  Wm.  H.  Dickinson,  an  attorney  for  John  (H.) 
Devlin,  also  consent  to  this  payment  as  belonging  to  Mr. 
Devlin. 

John  Devlin. 
William  H.  Dickinson, 
Witness : 

H.  A.  Snow." 
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As  to  the  remaining  $5^000,  Devlin  said,  ''you  lawyers 
can  fight  it  oat." 

Gilmore,  then,  after  deducting,  according  to  agreement, 
his  fee  of  25  per  cent.,  held  the  remaining  $2,500  to  await  a 
settlenient  of  differences  between  Dickinson,  Devlin  and 
Sherman  and  his  assignee,  Hilton.  These  parties  had 
almost  immediately  began  a  quarrel  over  the  fund,  and  as 
rival  claimants,  had  each  served  a  notice  on  Gilmore  not  to 
pay  it  over  to  the  others.  Hilton  soon  after  commenced  a 
suit  in  this  court  (Equity,  No.  6,100)  against  Chipman, 
Hosmer,  Gilmore  and  Devlin,  in  which  he  claimed  the  whole 
f 6,000,  subject  to  the  fees  of  Chipman  &  Hosmer,  on  the 
ground  that  they  had  been  employed  by  his  assignor,  Sher- 
man, under  the  latter*s  agreement  with  Devlin,  and  were 
bound  to  account  for  the  whole  to  Sherman. 

Under  these  circumstances  Gilmore  filed  this  bill  of  inter- 
pleader, and  paid  the  money  into  court ;  Devlin,  Hilton, 
Dickinson  and  Sherman  appeared  and  answered.  Devlin's 
answer  stated  that  in  1866  he  had  employed  the  firm  of 
Chipman  &  Hosmer  to  prosecute  for  him  a  claim  against  the 
United  States  for  the  sum  of  $14,890,  wrongfully  taken  from 
him  by  officers  of  the  United  States,  agreeing  to  pay  as  com- 
pensation 25  per  cent,  of  whatever  amount  might  be 
recovered  ;  that  they  recovered  $1,956.24  of  this  sum  from 
the  War  Department  without  suit,  no  part  of  which  was 
ever  paid  over  to  him ;  that  subsequently  they  recovered 
$10,000  for  him,  through  the  Court  of  Claims,  collected  the 
judgment,  paid  him  $5,000,  and  retained  |5,000,  as  he  con- 
sidered, without  right.  And  he  alleged  that  he  was  entitled 
to  this  whole  sum  of  $5,000,  and  that  none  of  the  other 
defendants  were  entitled  to  it,  or  to  any  part  of  it. 

Dickinson  answered  substantially  to  the  effect  that  he 
(Dickinson),  as  principal  attorney  for  Devlin,  had  retained 
Chipman  &  Hosmer  to  prosecute  his  claim  against  the  United 
States  'j  that  the  judgment  had  been  obtained  in  the  Court 
of  Claims,  collected  and  distributed  as  alleged  in  the  bill  ; 
that  his  own  employment  by  Devlin  was  on  December  28, 
1870,  when  he  (Devlin)  executed  an  agreement  to  pay  hiro 


GiLMORB  0.  Devlin.  311 

(Dickinson)  one-half  of  all  that  might  be  recovered  for  him 
as  compensation  for  his  services  in  such  recovery,  at  the 
same  time  revoking  the  power  of  attorney  that  had  been 
executed  to  Sherman  in  November,  1865  ;  that  he  (Dickin- 
son) subsequently  controlled  the  case,  arranged  with  Chipman 
and  Hosmer  for  their  fee  of  25  per  cent.,  procured  the  execu- 
tion of  the  petition  by  Devlin,  and  took  testimony  in  the 
case  ;  that  Chipman  and  Hosmer  had  previously  abandoned 
the  case,  and  knew  that  Sherman  had  been  discharged,  and 
subsequently  to  1870  acted  under  his  direction ;  that,  in 
1872,  Chipman  informed  Dickinson  that  Sherman  had  filed 
in  the  Court  of  Claims  a  written  statement  to  the  effect 
that  he  (Sherman)  had  an  assignment  of  one-half  of  the 
claim,  and  that  Sherman  must  be  employed  in  the  case  or  he 
(Chipman)  would  retire ;  that  subsequently,  in  March,  1872, 
Chipman  sent  Dickinson  a  letter  from  Sherman  threatening 
to  defeat  the  claim  unless  he  was  accorded  recognition  in  it 
under  his  old  power  of  attorney,  and  at  the  same  time  stat- 
ing that  he  could  produce  testimony  in  support  of  it  which 
no  other  person  could  ;  that,  under  the  influence  of  these 
representations  from  Sherman  and  Chipman  he  (Dickinson) 
wrote  the  letter  to  Sherman,  dated  April  7, 1878  ;  that 
Sherman's  representations  were  utterly  false  and  fraudulent ; 
and  that  the  contract  made  by  this  letter  should,  therefore, 
be  held  to  be  void  ;  that  out  of  the  $4,956.25  collected  by 
Chipman  k  Hosmer  in  October,  1868,  one-quarter  was  re- 
tained by  them,  and  three-quarters  were  appropriated  by 
Sherman  to  himself,  regardless  of  Devlin's  rights  ;   that 
Sherman  was  never  attorney  of  record,  and  never  had  any 
possession  of  the  fund  ;  and  that  none  of  the  other  parties 
had  any  right  to  the  $2,500  held  by  Gilmore  ;  and  that  he 
(Dickinson)  was  entitled  to  the  whole  of  it. 

Benjamin  S.  Hilton  answered  substantially  that  Sherman 
had  been  retained  in  the  first  instance  by  Devlin  to  prose- 
cute his  claim  against  the  United  States  for  nearly  $15,000, 
upon  a  contingent  fee  of  one-half  the  amount  that  should 
be  recovered  ;  that  Sherman  employed  Chipman  &  Hos- 
mer ;  that  judgment  was  recovered  in  the  Court  of  Claims, 
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and  the  amount  of  it  collected  as  stated  in  the  bill  ;  that 
Sherman  had  assigned  to  him  (Hilton)  all  his  interest  in 
the  proceeds  of  the  claim  ;  and  that  he  (Hilton)  as  snch 
assignee  was  entitled  to  the  whole  $5,000  retained  by  Gil- 
more,  less  proper  fees  and  charges,  and  not  merely  to  the 
$2,500  paid  into  court. 

E.  J.  Sherman's  answer,  substantially  the  same  as  Hilton's, 
set  forth  that  Devlin  had  employed  him  on  a  contingent 
compensation  of  one-half  the  amount  that  might  be  recov- 
ered ;  and  that  he  (Sherman)  had  employed  Chipman  & 
Hosmer  on  a  similar  contingent  compensation  of  25  per 
cent,  of  the  claim.  He  charged  misconduct  on  Gilmore,  and 
claimed  the  whole  $5,000  should  be  paid  into  court. 

A  decree  was  passed  by  the  special  term  requiring  the 
defendants  to  interplead  between  themselves  as  to  their 
respective  rights  in  the  premises,  and  at  the  same  time  it 
was  ordered  that  the  testimony  taken  in  the  other  cause. 
No.  6,100,  Equity,  instituted  by  Hilton  against  Gilmore, 
should  stand  as  testimony  in  this  case,  with  leave  to  the 
parties  to  take  such  other  testimony  as  might  be  required. 

Thereupon,  by  agreement  between  the  solicitors  for  Dev- 
lin, Dickinson,  Hilton  and  Sherman,  the  answers  of  these 
parties  were  to  be  regarded  as  their  several  statements  of 
their  respective  cases  ;  and  some  further  testimony  was 
.taken  besides  that  in  No.  6,100. 

The  two  causes  were  then  heard  together  in  May,  1880,  at 
the  special  term,  and  a  decree  passed  awarding  the  fund  in 
court  to  Hilton,  as  the  assignee  of  Sherman,  and  from  this 
decree  the  present  appeal  was  taken  by  Devlin  and  Dickin- 
son. 

Mebriok  &  Morris  for  John  Devlin  : 

A  lien  is  a  personal  right,  and  cannot  be  assigned,  although 
the  claim  which  it  has  accompanied  nuiy  be  assigned.  The 
lien  cannot  be  enforced  except  by  the  party  entitled  to  it. 
Ruggles  vs.  Walker,  84  Vt.,  470  ;  Wing  vs.  Grifan,  1  E.  D. 
Smith  (N.  Y.),  162 ;  Daubigny  vs.  Duval,  6  Dumf.  &  East, 
604  ;  Jones  vs.  Sinclair,  2  N.  U.,  321 ;  Legg  vs.  Evans,  6  M. 
&  W.,  36. 
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Devlin's  original  agreement  with  Sherman  was  either  an 
assignment  of  so  much  of  his  claim  or  a  contract  to  pay  him 
a  certain  specific  share  of  the  amount  that  might  be  recovered. 
In  either  case  it  was  clearly  prohibited  by  the  act  of  Con- 
gress, and  was  absolutely  null  and  void.  Act  of  February 
26, 1868  (10  Stat.,  170),  U.  S.  Rev.  Stat.,  sec.  8477  ;  U.  S. 
vs.  Gillis,  96  U.  S.,  407  ;  Spbfford  vs.  Kirk,  97  U.  8.,  484  ; 
Bemiss  vs.  Taylor,  No.  6816,  Equity  Dock.,  16. 

Sherman  has  received  all  that  he  could  or  would  be  entitled 
to  in  any  event.  Out  of  the  original  claim  of  |14,890,  he 
received  and  appropriated  (8,717.18,  or  within  $5.82  of  one- 
quarter  of  the  whole.  If  his  right  were  fully  established, 
only  $5.82  would  be  due  to  him.  The  other  services  by  which 
he  claims  to  have  been  entitled  to  appropriate  this  money, 
money,  were  contrary  to  public  policy,  that  of  procuring  a 
pardon. 

As  to  Dickinson's  claim,  his  contract  is  equally  invalid 
under  the  act  of  Congress. 

In  the  next  place  he  has  received  money  from  the  case- 
that  collected  from  the  bank — which  should  be  deducted 
from  his  present  demand,  even  if  his  right  should  be 
established. 

Frank  W.  Hackbtt  for  Dickinson  : 

Dickinson's  stipulation  for  fees  was  legal  and  valid.  Wylie 
vs.  Coxe,  15  How.,  415  ;  Stanton  vs.  Embrey,  98  U.  S.,  548. 

Dickinson's  suit  against  the  bank  is  a  transaction  separate 
and  distinct  from  this.  The  loose  and  uncorroborated  alle- 
gation of  Devlin,  that  Dickinson  collected  money  in  that 
suit  which  he  did  not  pay  over  (even  if  it  were  true)  has 
nothing  to  do  with  this  case. 

McPhebson  &  Carlisle  for  Hilton  : 

A  receipt  in  full,  given  with  full  knowledge  of  all  the  cir- 
cumstances, and  in  the  absence  of  fraud,  is  conclusive. 
Abner  vs.  George,  1  Camp.,  892  ;  Benson  vs.  Bennet,  lb., 
894  ;  Bristow  vs.  Eastman,  1  Esp.,  175  ;  Starkie  on  Ev.,  part 
4,  p.  1274  ;  Harden  vs.  Gordon,  2  Mason,  561.  A  voluntary 
40 
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payment  cannot  be  recovered  back  even  if  made  under  mis- 
take of  law.  Elliot  vs.  Swortwout,  10  Pet.,  137,  158. 
Where  a  receipt  is  something  more  than  an  admission  of  the 
receipt  of  money,  and  contains  an  agreement  between  two 
parties,  it  is  in  the  nature  of  a  contract,  and  cannot  be 
varied  by  parol.  Baker  vs.  Nachtriet,  19  How.,  126-180 ; 
May  vs.  Babcock,  4  Ham.  (Ohio),  834  ;  see,  also,  5  Yt.,  620, 
1  Esp.,  172  ;  2  Dev.,  247  ;  4  Wash.  0.  C,  562,  and  C.  &  H.'s 
notes  to  Phill.  Ev.,  888.  Devlin  is  estopped  by  his  receipU 
from  setting  up  any  claim  against  Gilmore  or  Chipman  & 
Hosmer.    McKnight  vs.  TJ.  S.,  98  U.  S.,  179-185. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

This  is  a  controversy  between  parties  claiming  a  fund 
growing  out  of  a  claim  against  the  Government,  and  is  one 
of  that  constantly  recurring  class  of  cases  that  the  court  is 
called  upon  in  every  succeeding  term  to  adjudicate. 

A  man  by  the  name  of  Devlin  was  engaged  during  the 
war  in  the  creditable  business  of  enlisting  men  into  the 
service  of  his  country  two  or  three  times  over — making  use 
of  bounty  jumpers  in  aid  of  the  public  welfare.  He  was 
finally  caught  in  some  of  his  rascality,  and  by  the  appropriate 
work  of  an  appropriate  tribunal,  was  sentenced  to  the  Albany 
penitentiary  as  a  reward  for  his  public  services. 

While  there  incarcerated,  another  set  of  patriots  made 
their  appearance,  and  proposed  to  reverse  the  action  of  the 
courts  and  reinstate  this  sufiering  victim  of  arbitrary  govern* 
ment  to  his  usefulness  at  large,  and  the  most  marvelous 
thing  in  connection  with  this  case  is,  that  they  succeeded, 
and  through  the  instrumentality  of  an  able  and  an  honest 
court,  procured  the  restoration  of  the  money  which  had 
been  taken  from  him  by  the  military  ;  money  which  he  had 
wrongfully  obtained  by  wrongful  work. 

Engaged  in  this  creditable  work  of  defeating  punishment 
was  a  man  by  the  name  of  Sherman,  another  man  by  the 
name  of  Dickinson,  and  legitimately  and  professionaUy 
employed  in  the  process  of  doing  it  were  Messrs.  Chipman  & 
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Hosmer,  of  this  city,  whose  work  was  thoroughly  profes- 
sional, and  in  every  regard  creditable,  so  far  as  we  are  able 
to  discover  in  the  history  of  the  case.  The  controversy  is 
now  over  the  ownership  of  some  of  this  money  that  right- 
fully or  wrongfully  is  under  the  order  of  this  court  and  in 
its  keeping,  and  the  question  is,  which  of  these  men  shall 
have  it  ? 

Sherman  claims  that  he  is  entitled  to  all  of  it,  because  he 
had  an  assignment  coeval  with  and  in  consideration  of  the 
effort  to  get  it.  He  claims  that  the  assignment  and  power 
of  attorney  engrafted  upon  it  was  irrevocable,  and  vested  in 
him  an  inalienable  right  to  it.  He  claims  that  he  contributed 
by  his  agency  and  industry  and  instrumentality  much  to 
procure  the  result,  and  we  have  no  doubt  that  he  did.  That 
in  pursuance  of  his  rights,  under  the  assignment  and  powei 
of  attorney,  he  employed  Chipman  &  Hosmer  as  attorneys, 
who  filed  the  petition  and  prosecuted  the  claim  to  success  in 
the  Court  of  Claims  ;  and  that,  therefore,  he  is  established 
in  the  exclusive  right  to  it.  The  interest  of  Sherman  is 
represented  by  his  assignee,  Hilton. 

Dickinson  comes  on  the  scene  about  this  time,  under  a 
retainer  and  a  power  of  attorney  from  Devlin,  and  claims, 
in  his  turn,  that  he  contributed  assistance  to  the  professional 
success  ;  that,  among  other  things,  he  advanced  f  50  for  some 
costs  incident  to  the  legal  prosecution  of  the  claim.  That 
his  power  of  attorney  constituted  a  revocation  of  the  prior 
power  to  Sherman,  and  that  in  fact  he  was  employed 
because  Sherman  had  been  detected  in  committing  a  forgery 
in  endorsing  his  client's  name,  and  he  says  that  by  reason  of 
that  malfeasance  he,  Dickinson,  was  substituted  in  his  place. 
Gilmore,  who  stands  in  the  place  of  Chipman  &  Hosmer, 
says  that  he  has  no  further  interest  in  the  fand  ;  that  he 
has  received  and  appropriated  that  portion  of  the  contingent 
fee  that  legitimately  belonged  to  him,  and  that  whatever 
balance  remains  belongs  to  somebody  else,  and  he  asks  the 
court  to  distribute  it,  so  that  he  being  out  of  the  case,  all 
that  remains  is  a  controversy  between  Dickinson  and  Hil- 
ton, the  assignee  of  Sherman,  and  their  client  Devlin,  who 
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wakes  up  about  this  time  with  bis  indestructible  instincts, 
and  claims  the  whole  of  it.  Now  this  case  is  a  medley  of 
the  moral  corruption  that  surrounds  this  class  of  cases,  and 
that  can  hardly  be  divorced  from  them.  Devlin  says  that 
Sherman  is  a  rascal  and  committed  a  forgery,  and  that  he 
ought  not  to  account  to  him  ;  that  Dickinson,  his  last  attor- 
ney, is  another  rascal  and  has  already  got  more  than  belongs 
to  him  ;  and  that  it  ought  not  to  be  paid  to  him  either. 
Now,  if  this  was  not  a  fund  in  the  possessisn  of  the  court, 
which  they  are  charged  to  get  rid  of  in  some  way  plenary 
justice  would  drop  the  case  and  let  the  fund  drop  with  it. 
These  assignments  were  both  void  under  the  law.  They 
were  in  contravention  of  the  law,  and  the  case  that  we  have 
before  us  demonstrates  that  they  were  contra  bonos  mores. 
Nevertheless  the  fund  is  here,  and  there  is  an  intimation 
in  the  authority  of  the  Supreme  Court,  rising  to  the  dignity 
of  authority,  to  the  effect  that  where  rascals  have  accumu- 
lated a  fund  by  surreptitious  means,  they  shall  settle  between 
themselves  under  the  authority  of  the  old  rule  that  prevails 
among  thieves — honorably. 

The  diflSiculty  with  Devlin  and  this  fund  is,  that  in  the 
record  and  history  of  the  case,  he  has  denied  that  it  belongs 
to  him.  When  he  received  and  receipted  for  $5,000  of  the 
f  10,000  collected,  and  when  Gilmore  appropriated  the  f  2,500 
that  belonged  to  him  in  consideration  of  fees,  Devlin  took 
pains  to  say  ;  "  This  is  all  that  belongs  to  me,  the  rest  be- 
longs to  the  lawyers,  and  let  them  fight  it  out  among  them- 
selves." Now,  we  think  that  Mr.  Devlin,  after  putting  a 
share  of  the  result  of  this  speculation  into  his  pocket,  and 
after  having  created  this  divorce  between  himself  and  the 
fund,  ought  to  be  estopped  from  saying  that  he  had  rascals 
for  attorneys,  and  that  they  are  not  entitled  to  anything, 
when  the  fund  had  been  accumulated  by  the  men,  the  ma- 
chinery and  the  instrumentalities  that  he  denounces,  and 
that  we  ought  to  dismiss  him  trom  the  case. 

As  to  Dickinson  and  Sherman,  though  they  both  have 
void  assignments,  they  both  contributed  to  the  procurement 
of  this  fund.    After  Sherman  was  sought  to  be  removed  and 
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sapplanted  by  Dickinson,  by  the  creation  of  a  new  and  the 
revocation  of  an  old  power  of  attorney,  tbey  carae  to  an  un- 
derstanding to  co-operate  in  the  work  of  serving  the  Gov- 
ernment by  getting  this  money.  The  evidence  is  beyond 
all  controversy  that  they  corresponded  and  co-operated 
through  the  instrumentality  of  the  firm  of  Chipman  &  Hos- 
mer  for  the  collection  of  this  fund.  So  that,  after  black- 
balling and  pursuing  each  other,  and  after  one  of  the  parties 
had  threatened  what  it  is  a  great  misfortune  for  the  public 
welfare  was  not  carried  out,  that  "  he  would  sit  down  on  it 
if  he  were  not  permitted  to  remain  in  it,"  we  find  a  fund 
disavowed  by  the  original  owner,  and  avowed  by  him  to 
belong  to  these  middlemen.  Now  this  fund  is  in  possession 
of  the  court,  and  we  think  that  the  shortest,  wisest,  best 
way  to  get  rid  of  it,  is  to  divide  the  child  between  them  ; 
for  we  see  no  force  in  the  argument  of  precedence  and  pri- 
ority and  exclusion  that  has  been  resorted  to  in  this  case. 
The  decree  of  the  court,  therefore,  is  that  this  fund  be 
equally  divided  between  Dickinson  and  Sherman's  assignee, 
Hilton. 
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Thb  Adamantine  Brick  Company  bt  al. 

vs. 

Lauren  C.  Woodruff  et  al. 

Equitt.    No.  6913. 

Decided  NoTember  1, 1880. 

The  Btookholderg  o!  a  company,  incorporated  for  the  parpote  of  carrying 
on  a  business  in  which  the  public  has  no  interest  whatever,  may 
depose  its  officers  at  any  time  without  the  formality  of  notice  and 
trial,  whenerer  in  their  judgment  it  becomes  necessary  to  do  so. 

STATEMENT  OF  THB  CASE. 

Bill  in  equity  for  an  injunction  and  account. 

By  an  instrument  in  writing,  executed  May  11,  1876, 
Lauren  C.  WoodruflF,  of  New  York,  acting  through  George 
E.  Fisher  and  Wm.  M.  Ashley,  agreed  with  Oscar  A.  Stevens 
and  others  to  establish  a  corporation  under  the  laws  of 
Virginia,  for  the  purpose  of  manufacturing  bricks  under  a 
patent  process,  of  which  Woodruff  was  the  owner.  The 
capital  stock  was  fixed  at  $76,000,  consisting  of  the  land  and 
fixtures  then  in  a  brick  yard  controlled  by  Stevens,  in  Alex- 
andria county,  Virginia  ;  two  brick  machines  and  the  patent 
right  for  making  ^Hhe  Adamantine  brick"  for  said  county 
and  the  District  of  Columbia.  Ashley  was  to  reserve  ten 
per  cent,  of  the  stock  as  a  compensation  for  his  services  in 
forming  the  company,  and  the  balance  was  to  be  equally 
divided  between  Stevens  and  his  party  on  the  one  side  and 
Woodruft*  and  party  on  the  other.  Ashley  received  his 
stock  on  condition  that  he  should  never  vote  against  the 
interests  of  either  party  to  the  agreement.  The  contract 
further  stipulated  that  the  officers  of  the  company  for  the 
first  year  should  be :  Stevens,  president ;  Ashley,  secretary  ; 
Du  Barry,  treasurer  ;  and  Stevens,  Fisher,  Pullman,  Ashley 
and  Du  Barry  directors.  Woodruff,  though  a  stockholder, 
was  not  an  officer. 

The  company,  having  been  thus  organized,  found  itself 
with  a  paid  up  capital  stock  of  f  76,000,  but  no  cash  in  the 
treasury  wherewith  to  carry  on  the  business  of  brickmaking. 
Accordingly,  at  its  first  meeting,  it  was  resolved  to  mortgage 
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the  company's  property  to  secure  bonds  to  the  amount  of 
f 25,000,  and  to  sell  them  from  time  to  time  as  funds  were 
needed.    The  mortgage  was  executed  and  the  bonds  prepared, 
but,  the  prospects  of  the  company  not  being  flattering,  they 
remained  unsold,  until,  in  February,  1877,  Woodruff,  becom- 
ing dissatisfied  with  the  condition  of  affairs,  proposed  through 
Fisher,  one  of  the  board  of  directors,  to  increase  the  working 
capacity  of  the  brickyard  by  selling  the  company  four  more 
brick  machines  and  taking  the  bonds  at  85  cents  on  the 
dollar  in  payment.    This  was  agreed  to  by  the  directors  at  a 
meeting  held  March  5, 1877,  Fisher  and  Ashley  voting  for 
it,  but  Stevens,  being  opposed  to  incurring  further  liabilities, 
voting  against  it.    Afterwards,  Stevens  refused  to  carry  out 
the  direction  of  the  board.    A  meeting  of  the  stockholders 
was  then  convened  (May,  1877,)  and  Stevens  and  Du  Barry^ 
who  sided  with  him,  were,  without  notice,  deposed  from 
their  offices,  Woodruff  being  elected  president  instead  and 
Pullman,  treasurer.    The  board  of  directors  was  also  reorgan- 
ized, with  Woodruff'  and  one  Whitney,  who  was  not  a 
stockholder,  substituted  for  Stevens  and  Du  Barry.    The 
four  brick  machines  were  then  purchased  and  Woodruff  took 
all  the  bonds  at  85  cents  on  the  dollar,  put  up  the  necessary 
machinery,  amounting  to  about  f  12,000,  and  advanced  seven 
or  eight  thousand  dollars  in  money  to  carry  on  the  business. 
The  affairs  of  the  company  then  went  on  until  the  ensuing 
February,  when  the  interest  on  the  bonds  held  by  Woodruff 
having  been  more  than  two  months  overdue,  direction  was 
given  by  him  to  the  trustees  to  sell  under  the  trust.    Ad- 
vertisement was  duly  made,  and  on  the  25th  of  April,  1878, 
a  sale  being  had,  Woodruff'  became  the  purchaser,  as  highest 
bidder,  for  $12,000$  which  amount,  with  the  exception  of 
$760  paid  in  cash,  he  credited  on  the  bonds  held  by  him. 
Stevens  was  present  at  the  sale  and  claims  to  have  entered 
a  protest.     Woodruff  now  took  possession  and  conducted 
the  business  for  seven  or  eight  months,  when  he  sold  out  to 
Pettibone  for  the  nominal  sum  of  $88,000,  being  an  antece- 
dent debt  due  by  Woodruff  to  Pettibone.    During  all  this 
time  the  books  of  the  company  remained  in  Washington,  in 
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the  possessioQ  of  Ashley^  who  claimed  to  hold  them  as  sec- 
retary of  the  company,  and  from  him  they  were  now  taken 
nnder  a  writ  of  replevin  sued  out  by  Pettibone,  with  Fisher 
as  bondsman.  Stevens  then  filed  this  bill  and  the  next  day 
took  forcible  possession  of  the  brickyard  in  Virginia,  ousting 
Pettibone,  and  immediately  thereafter  filed  another  bill  in 
Alexandria  to  enjoin  Pettibone  from  regaining  possession  or 
disputing  his  title  except  in  that  suit,  alleging  that  the 
company  was  in  the  lawful  possession  of  its  own  property. 

The  objects  of  the  bill  in  this  case,  which  purports  to  have 
been  brought  in  the  name  of  ^'The  Adamantine  Brick  C!om* 
pany,"  and  Oscar  Stevens  against  WoodruflF  and  Pettibone, 
as  principal  defendants,  were,  to  enjoin  the  replevin  suit 
against  Ashley ;  to  enjoin  Pettibone  from  interfering  with 
the  property  of  the  company ;  to  have  the  acts  of  Woodruff, 
as  president,  declared  fraudulent  and  void,  and  that  he  and 
Pettibone  be  decreed  trustees  ex  maleficio  and  owing  au 
account ;  to  have  Woodruff  surrender  the  J25,000  of  the 
company's  bonds,  and  to  take  back  the  machinery  ;  to  declare 
void  the  deeds  of  trust  upon  the  company's  property,  and 
generally  to  restore  matters  to  the  same  condition  in  which 
they  were  in  February,  1877.  The  bill  was  signed  by 
Stevens^  as  president  of  the  company.  Ashley,  the  defend- 
ant in  the  replevin  suit^  was  not  a  party  to  the  bill. 

Answers  were  filed  both  in  this  suit  and  the  one  instituted 
in  Alexandria^  and  on  the  application  of  Pettibone^  a  re- 
ceiver was  appointed  in  each  jurisdiction  to  take  charge  of 
the  property.  This  suit  then  came  on  for  final  hearing  at 
special  term  before  Justice  Cox,  who  delivered  the  following 
opinion,  dismissing  the  bill  and  restoring  the  property  to 
the  possession  of  Pettibone  : 

Opinion  of  Mr.  Justice  CoXy  in   Special  Term, 

In  1876^  the  Adamantine  Brick  Company  was  organized 
under  that  title  with  a  nominal  capital  of  (75,000.  There 
was  no  money  capital,  however^  in  hand  ;  and,  for  the  por- 
pose  of  transacting  its  business,  it  was  resolved  at  the  stock- 
holders' meeting  to  issue  bonds  for  (25^000^  and  execute  a 
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deed  of  trust  on  all  the  property  of  the  company  and  its 
franchises  to  secare  the  bonds.  The  validity  of  this  instm- 
ment  and  of  these  bonds,  I  believe^  is  not  impeached.  It 
was  a  transaction  consented  to  unanimously  at  the  first  of  the 
stockholders'  meetings. 

This  bill  has  been  filed  in  the  name  of  the  Adamantine 
Brick  Company  and  Oscar  A.  Stevens,  praying  the  court  to 
set  aside^  by  its  decree^  the  sale  made  under  that  deed  of 
trast,  upon  the  ground  that  the  sale  was  procured  by  frauds 
ftc.^  and  for  certain  other  relief.  I  will  examine  the  several 
transactions  which  are  objected  to  in  the  order  in  which 
they  occur. 

It  seems  that  Mr.  Woodruff,  who  was  the  largest  stock- 
holder of  this  company,  at  a  certain  stage  of  its  existence, 
that  is  to  say,  in  1877,  came  to  Washington  and  proposed 
to  the  then  president,  Mr.  Stevens,  to  sell  to  the  company 
four  additional  machines  to  be  used  in  the  yard — his  policy 
being  to  extend  the  operations  of  the  company — ^and  his 
avowed  motive  being  to  enlarge  its  business,  and  increase,  as 
he  called  it,  the  producing  capacity  of  the  yard.  To  this, 
Stevens  objected,  his  view  being  that  the  company  ought  to 
progress  gradually  and  ought  not  to  indulge  in  larger  opera- 
tions until  it  had  obtained  some  credit,  and  its  officers  and 
agents  had  become  experts  to  a  certain  extent  in  this 
business.  Mr.  Woodruff  requested  Mr.  Stevens  to  call  a 
meeting  of  the  directors  to  consider  his  proposition,  which 
he  declined  to  do.  At  the  next  regular  meeting  of  the 
directors,  the  proposition  was  submitted  directly  to  them  by 
Mr.  Woodruff,  and  was  voted  on  favorably  by  Mr.  Fisher, 
by  Mr.  Ashley,  and  Mr.  Pulman,  making  a  majority  of  that 
board — Messers.  Stevens  and  Du  Barry  voting  against  it. 

The  first  thing  complained  of  is,  that  Fisher's  vote  was  an 
illegal  one.  The  i*ecord  of  proceedings  shows  that  Mr. 
Fisher,  as  the  |agent  of  Woodruff,  submitted  to  the  board 
his  proposition  to  sell  the  machines  to  the  company,  &c.,  and 
it  is  said  that  he  had  no  right,  acting  in  that  capacity,  to 
vote  afterwards  upon  the  propositon. 

Now,  if  he  was  the  agent  of  Woodruff  to  sell  these 
41 
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nuacbiDes  to  the  company,  be  coald  not  act  in  a  doable 
capacity^  and  represent  the  company,  also,  in  buying  the 
machines.  But^  if  he  was  simply  the  agent  to  submit  the 
proposition,  there  was  nothing  to  prevent  him  from  ex- 
ercising his  own  judgment  upon  the  proposition,  and  his 
own  independent  judgment  as  director  of  the  company.  If 
Fisher  was  under  any  obligation  to  Woodruff  to  advocate 
his  proposition  and  press  the  sale,  this  would  be  incompatible 
with  his  duty  as  director  to  exercise  his  judgment  on  the 
subject  for  the  company  ;  but  if  his  action  was  confined  to 
the  mere  submission  of  Woodruff's  proposition,  which  is  all 
that  the  evidence  shows,  this  was  not  incompatible  with  the 
exercise  of  his  independent  judgment  as  a  director  in  voting 
upon  the  acceptance  of  the  proposition.  I  do  not  see,  there- 
fore, that  the  illegality  of  Fisher's  vote  is  made  out. 

The  next  objection  is  to  Ashley's  vote.  In  the  organiza- 
tion of  the  company,  Woodruff'  and  others  put  in  the  patent 
rights  and  certain  property  and  machinery,  &c.,  upon  the 
one  side,  and  Stevens  and  others  put  in  the  real  estate,  and 
certain  personal  property  of  theirs  on  the  other.  Ashlej 
was  the  party  who  negotiated  the  arrangement,  and  for  his 
services  he  was  to  receive  10  per  cent,  of  the  stock,  one  half 
to  be  contributed  by  each  of  these  two  parties,  and  he 
stipulated  that  he  would  not  vote  his  stock  against  the  in- 
terest of  either  party.  It  is  complained  that  this  vote  by 
him  as  director,  was  against  the  interest  of  the  Stevens 
party.  In  the  first  place  it  does  not  follow  from  the  fact 
that  he  voted  against  Stevens'  opinion,  that  he  was  antag- 
onizing his  interest.  He  may  have  conscientiously  thought 
he  was  voting  for  the  interest  of  all  concerned.  But  in  the 
'  next  place,  the  agreement  referred  evidently  to  the  voting 
at  a  stockholder's  meeting,  where  his  vote  had  a  weight  pro- 
portioned to  the  amount  of  the  stock ;  whereas,  at  a  director's 
meeting  he  had  but  a  single  vote,  and  was  bound  to  exercise 
his  judgment  for  the  benefit  of  the  whole  company,  and  not 
for  his,  or  others'  individual  interest  as  stockholders.  It 
does  not  seem  to  me,  therefore,  that  his  vote  was  a  violation 
of  his  agreement. 
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Then  the  proposition  was  carried  by  a  majority  of  the 
board.  The  purchase  was  made,  and  Woodruff  agreed  to  ac- 
cept the  bonds  of  the  company  before  referred  to  in  pay- 
ment. I  reserve  for  notice  hereafter  whether  Woodruft*  was 
guilty  of  any  fraud  in  this  transaction. 

Afterwards  a  stockholders'  meeting  was  called,  and  at  this 
meeting  a  resolution  was  passed  declaring  all  the  offices  of 
the  company  vacant,  and  Mr.  Stevens  was  summarily  dis- 
missed from  office  and  Mr.  Woodruff  elected  in  his  place, 
and  some  other  changes  made  also.  This  also  is  said  to  be 
illegal  on  two  grounds. 

In  this  stipulation  looking  to  the  formation  of  the  com- 
pany, it  was  agreed  that  Stevens  should  be  president  for  the 
first  year,  and  in  the  application  to  the  court  in  Virginia, 
which  is  equivalent  to  the  filing  of  a  certificate  of  incor- 
poration under  our  law,  Stevens  was  named  as  the  presi- 
dent for  the  first  year.    Now,  it  is  said  this  agreement  was 
violated  by  his  ejection  from  office.    The  agreement  made 
before  the  organization  of  the  corporation,  I  take  it,  was 
fulfilled  when  the  corporation  was  organized,  when  Stevens 
was  named  as  president  for  the  first  year.    It  was  aeon 
tract  by  these  parties  as  individuals.    They  could  not  con- 
trol his  retention  in,  or  election  to,  office  after  the  organiza- 
tion of  the  corporation.    This  rested  thenceforth  with  the 
corporate  body.    The  contract  to  vote  stock  thus  and  so, 
after  the  organization  of  the  corporation,  was  to  do  an  in- 
dividual act  within  the  power  of  the  party,  and  that  agree- 
ment might  well  remain  in  force.     But  the  agreement  made 
before  the  organization  that  Stevens  should  remain  president 
for  the  first  year,  was  fulfilled  by  the  organization,  and  under 
the  law  he  was  the  president  for  the  first  year — that  was  his 
term  of  office.    But  it  does  not  follow  that  he  was  to  re- 
iruain  in  office  under  all  circumstances.     I  take  it,  that  ac- 
cording to  the  agreement  and  the  law,  he  was  to  hold  the 
office  for  that  term,  subject  to  the  conditions  attaching  to 
all  corporate  offices,  one  of  which  is  the  inherent  power  of 
every  corporation  to  amove  every  officer  for  cause.    If  he  is 
removed  in  a  regular  manner,  at  a  legally  convened  meeting^ 
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the  removal  afterwards  cannot  be  qaestioned  in  the  coarU. 
If  he  is  removed  irregularly  he  may  be  restored  to  office. 

Now^  in  this  case,  Stevens  was  not  notified  of  any  com- 
plaint against  him,  and  in  fact  he  was  refused  information 
as  to  the  object  of  this  call  of  the  stockholders'  meeting, 
and  he  had  no  opportunity  to  be  heard,  and  I  take  it  that 
that  is  irregular  ;  that  a  corporation  acting  in  this  matter 
is  just  as  much  bound  by  the  rules  of  fairness  as  a  justice 
of  the  peace  is  in  a  summary  proceeding.  The  party  most 
have  his  day  and  hearing,  and  notice  of  complaints  against 
him.  A  corporate  officer  who  holds  office  for  a  certain  time 
cannot  be  removed  summarily  and  without  opportunity  to 
defend  himself  against  any  complaint. 

I  have  no  hesitation,  therefore,  in  saying  that  I  think  bis 
removal  from  office  was  irregular,  and  that  by  proper  pro- 
ceedings he  could  have  been  reinstated  in  his  office  as  presi- 
dent.   But  still  he  was  out  of  office. 

A  corporate  office  is  recognized  in  the  law  as  just  as  mach 
the  subject  of  possession  and  dispossession  as  a  house.  If  a 
man  is  elected  to  office,  and  receives  the  badges  and  insigois 
of  office,  and  his  authority  is  recognized  by  subordinates  and 
members  of  the  corporation,  he  is  in  the  office ;  but  a  man 
who  has  none  of  these  things  and  is  not  recognized  by  the 
body,  is  out  of  office,  whether  rightfully  or  wrongfully.  The 
law  recognizes  the  acts  of  a  de  facto  officer  within  the  scope 
of  the  authority  of  the  office  as  binding  on  the  corporation. 
But  it  does  not  recognize  the  right  of  a  man  out  of  office, 
although  he  has  been  unlawfully  ejected,  to  bind  the  cor- 
poration, any  more  than  the  right  of  a  man  out  of  posses- 
sion  of  real  estate,  adversely  held,  to  convey  title. 

Now,  then,  Mr.  Stevens  was  unquestionably  out  of  that 
office,  and  was  no  longer  the  de  facto  president  of  that  com- 
pany, and  never  was  reinstated  in  that  office,  and  never 
exercised  any  of  the  functions  of  that  office  up  to  the  day 
when  this  suit  was  brought. 

Meanwhile  the  interest  upon  these  bonds  accrued  and  was 
not  paid,  and  the  trustees,  Messrs.  Beach,  of  Alexandria, 
and  James,  of  the  Bank  of  Washington,  were  called  upon 
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by  WoodrDfi\  who  then  held  the  bonds  in  the  manner  in 
which  I  shall  hereafter  state,  to  sell  out  under  this  deed,  and 
they  did  sell  out  the  property  and  franchises  of  this  com- 
pany, and  Woodruff  was  the  purchaser  at  the  sale  for  f  12,000, 
I  believe. 

Under  the  statutes  of  Virginia  the  effect  of  a  mortgage 
sale  and  conveyance,  where  the  mortgage  includes  the  fran- 
chise of  a  company,  is  a  dissolution  of  the  corporation. 
The  law  then  provides  that  a  purchaser  at  the  sale  becomes 
himself  the  corporation,  under  such  name  as  may  be  desig- 
nated in  the  conveyance  to  him,  or  under  a  writing  filed  by 
him  in  court.  Some  question  has  been  made  whether  the 
title  passed  completely  until  those  formalities  are  afterwards 
observed  ^  but  it  does  not  seem  to  me  that  bis  assuming  a 
new  name  is  a  condition  to  the  transfer  of  the  title  and 
franchises.  The  conveyance  itself,  the  law  declares,  shall 
ipso  facto  operate  as  a  dissolution.  If  this  conveyance,  then, 
was  valid,  it  was  a  dissolution. 

Now,  from  the  moment  of  this  conveyance,  Woodruff' 
ceased  to  be  president  of  this  company.  He  denies,  of 
coui'se,  the  existence  of  the  company  any  longer.  He  claimed 
to  have  the  whole  franchise  under  which  it  worked.  He  did 
not  exercise  any  functions  as  president.  The  same  may  be 
said  of  the  other  officers  of  the  company.  They  went  out 
of  office  too.  They  acquiesced  in  this  claim  of  Woodruff's. 
They  abandoned  the  offices.  There  were  no  longer  any  officers 
of  that  company.  The  company  itself  never  had  another 
meeting  up  to  the  institution  of  this  suit.  !No  persons  in 
the  name  of  this  company  exercised  any  corporate  powers 
after  this  date.  The  company  was  as  effectually  dead,  to  all 
practical  purposes,  as  if  a  judgment  of  forfeiture  had  been 
passed.  The  law  does  not  require  judicial  dissolution.  It 
gives  the  same  effect  to  the  mortgage  sale,  in  the  way  of 
extinguishing  the  corporation,  as  if  a  decree  of  forfeiture 
had  passed. 

If  there  was  fraud  in  the  sale,  it  seems  to  me  that  the 
appropriate  remedy  would  have  been  a  writ  of  quo  warranto^ 
in  the  name  of  the  State,  to  inquire  by  what  warrant  Wood- 
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raff  claimed  to  have  acquired  the  fraDchise  of  the  original 
company.  In  such  a  proceeding,  the  question  of  fraud  could 
have  been  determined,  the  sale  set  aside,  and  the  legal  ex- 
istence of  the  company  established ;  but  this  was  not  done. 
All  the  corporators  seem  to  have  acquiesced  in  this.  Prima 
facie^  the  company  was  dissolved.  Any  court  of  common 
law  must  have  held  it  to  be  dissolved  until  the  act 
operating  dissolution  was  complete.  Prima  facicy  the  com- 
pany ceased  to  exist  from  that  moment  de  jure,  and  cer- 
tainly ceased  to  exist  de  facto.  Some  sixteen  months  after 
this  sale,  this  suit  is  instituted,  in  the  name  of  the  original 
corporation,  by  Oscar  A.  Stevens,  its  former  president.  At 
this  time  there  was  no  living  person  who  could  be  recc^nized 
as  a  de  facto  officer  of  the  corporation.  As  the  court  can- 
not recognize  an  officer  of  a  corporation  who  is  not  a  de 
facto  officer  as  authorized  to  act  for  it,  so  it  cannot  recog- 
nize a  corporation  which  has  de  facto  ceased  to  exist,  until, 
by  some  proceeding,  it  is  restored  to  its  former  status. 

Authorities  have  been  produced  to  show  that  one  who  is 
expelled  from  the  office  of  president,  and  is  no  longer 
de  facto  president,  has  no  right  to  use  the  name  of  the 
corporation  in  bringing  a  suit.  I  cannot  see  that  any 
one  has  authority  to  institute  a  suit  in  the  name  of  this  cor- 
poration until  its  existence  de  jure  and  de  facto  is  directly 
established. 

The  complainant  then  in  this  case  is  merely  a  name.  It 
is  something  ^hich  is  said  to  have  a  right  to  exist,  but  does 
not  exist  practically.  It  is  a  mere  abstraction,  in  fact,  and  a 
Virginia  abstraction  at  that.  The  difficulty  appears  to  be  how 
the  court  can  recognize  such  a  body.  There  is  a  case  cited, 
in  New  Hampshire,  by  counsel  for  complainants,  under  a  law 
somewhat  similar  to  this.  The  law  there  provides  that  a 
mortgage  sale  of  the  property  and  franchise  shall  operate  to 
dissolve  the  corporation  for  general  purposes,  but  that  it 
shall  continue  in  existence  for  the  purpose  of  winding  up 
its  business.  The  difference  between  that  case  and  this  is 
that  under  the  New  Hampshire  law,  the  corporation  retains 
its  existence.      It   has  its   organization    and   its  officers. 
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Whereas,  in  the  present  case  these  elements  are  wanting. 

These  are  the  technical  difficulties  which  seem  to  me  to 
stand  in  the  way  of  an  examination  of  the  merits  of  this 
case.  Bnt  if  I  am  allowed  to  go  into  the  merits,  I  will  ex- 
press the  conclusions  or  impressions  which  I  have  reached 
from  the  consideration  of  the  the  testimony  which  I  have 
listened  to  very  attentively,  but  have  not  read. 

In  the  first  place,  the  sale  of  this  machinery  by  a  stock- 
holder to  the  company,  is  charged  to  have  been  a  fraud  in 
law  and  in  fact.  These  are  facts  which  taken  alone  are  ex- 
tremely suspicious.  Here  is  one  of  the  principal  stock- 
holders owning  private  property  which  he  almost  forces  upon 
the  company  against  the  protest  of  its  president.  The  only 
way  in  which  a  direct  fraud  could  have  been  perpetrated  in 
this  transaction  was  by  misrepresentation  or  concealment  as 
to  the  value  of  the  property  which  was  sold  to  the  company. 
But  I  do  not  understand  that  to  be  the  particular  cause  com- 
plained of  here.  It  was  sold  on  credit ;  there  was  no  money 
received  for  it.  It  was  sold  at  a  valuation  which  was  agreed 
upon  by  Woodruff  and  the  directors,  for  the  sum  of  f  12,000, 
I  believe  and  I  do  not  remember  that  any  evidence 
was    offered    to     show  that    this    wasan    over-valuation. 

But  the  fraud  complained  of  here  is  a  more  far-reaching 
one.  It  is  complained  that  this  was  one  out  of  a  series  of 
transactions,  by  which  Woodruff  sought  to  get  the  company 
into  his  power,  and  to  sell  it  out  and  acquire  possession  of 
the  whole  of  the  property. 

Now,  that  might  be,  although  it  is  rather  a  far-fetched 
conclusion  from  this  fact,  when  we  consider  certain  other 
circumstances  I  shall  advert  to.  On  the  other  hand  it  may 
be  true,  as  he  alleges  in  his  answer,  that  he  had  lost  con- 
fidence in  this  company,  under  Mr.  Stevens  as  president ; 
that  it  had  been  wholly  unproductive  after  being  in  opera- 
tion  for  a  period  of  some  four  or  five  months,  perhaps,  and 
that  nothing  was  realized  from  it ;  and  he  became  satisfied 
that  the  only  way  to  make  it  productive  was  in  selling  these 
machines  to  the  company,  so  as  to  enlarge,  as  he  called  it, 
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the  producing  capacity  of  the  yard.  Now,  whether  that 
was  the  object,  or  the  other  one,  is  to  be  ascertained  from 
other  facts. 

"We  find;  going  a  little  farther,  that  besides  selling  this 
machinery  on  credit,  and  taking  some  of  these  bonds  under 
the  deed  of  trust,  he  went  to  work  advancing  money,  and, 
after  a  series  of  advances  and  receipts,  there  resulted  a 
balance  in  his  favor  of  $8,000,  which  the  company  owed 
him.  Ifow,  it  is  not  very  usual  for  a  man  to  not  only  ad- 
vance about  (12,000  of  property,  and  some  $8,000  or  more 
of  his  money,  for  an  untried  and  uncertain  enterprise  like 
this,  unless  he  has  the  honest  purpose  of  trying  to  make  it 
succeed.  It  is  improbable  and  unusual  that  a  man  would  do 
that  simply  for  the  purpose  of  despoiling  his  associates  of 
the  property  when  it  was  clearly  uncertain,  and  only  of  pros- 
pective value.  Woodruff  did  advance  all  this  money. 
There  is  no  question  of  that,  and  it  was  some  fourteen  months 
after  the  sale  before  he  undertook  to  foreclose  this  deed  and 
sell  out ;  and  it  does  not  look  to  me  as  if  he  was  actuated,  ac- 
cording to  the  weight  of  the  evidence,  by  any  other  purpose, 
as  far  as  I  have  gone,  than  really  to  make  this  property 
produce  something  for  the  benefit  of  all  parties. 

Now,  at  the  expiration  of  this  time,  April,  1878,  the  first 
installment  of  the  interest  on  these  bonds  was  due  and  un* 
paid.  He  called  upon  the  company  for  payment,  and  they 
had  no  means  of  paying.  And  here  this  case  approaches 
very  closely  to  the  case  of  Marbury  and  the  Twin  Lick  Oil 
Company.  Dr.  Marbury  had  loaned  $2,000  to  the  oil  com- 
pany. The  interest  was  unpaid.  He  called  upon  them  for 
payment,  and,  on  their  failure  to  respond,  he  directed  a  sale 
of  the  property.  His  own  brother  was  the  trustee  ;  and  he 
purchased  at  the  sale  for  $1,100,  which  was  half  the  amount 
of  his  debt.    In  that  case  the  court  sustained  the  purchase. 

Mr.  Woodruff  called  for  this  sale,  and  he  bought  the  prop- 
erty in  for  some  $12,000. 

Now  there  is  another  circumstance  in  the  case  which  ren- 
ders this  a  little  analogous  to  that.  After  Dr.  Marbury  pur- 
chased this  property,  he  proposed  to  his  associates  to  join 
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with  him  in  a  new  company,  allowing  them  a  little  time  ia 
consider  the  proposition,  which  they  declined  to  do ;  and 
he  then  went  on  and  embarked  his  own  funds  in  the  enter- 
prise— and  by  a  locky  stroke  struck  oil,  and  made  a  consid- 
erable sum  of  money ;  and,  after  the  lapse  of  some  four 
years,  these  same  gentlemen  filed  a  bill  charging  him  as 
trustee  for  their  general  benefit.  In  this  case,  long  after  the 
purchase  of  this  property,  and  after  Woodruff  had  been 
spending  more  money  to  develop  the  enterprise,  he  wrote  to 
Ashley,  who  was  representing  his  interests  here,  offering  to 
sell  out  his  whole  interest  in  it  to  Stevens  himself  for  less 
than  his  cash  advances.  Now,  if  that  was  communicated  to 
Stevens,  that  would  close  his  mouth  forever;  because, 
clearly.  Woodruff  had  a  right  to  receive  back  his  cash  ad- 
vances, and  if  Stevens  refused  a  proposition  of  that  sort,  he 
could  never  complain  afterwards  that  Woodruff  sought  to 
deprive  him  of  the  benefits  of  the  company  ;  and  if  the  ofi*er 
was  not  communicated  to  him,  still  it  reflects  back  as  evi- 
dence upon  the  whole  conduct  of  Woodruff,  tending  to  show 
that  it  was  not  an  object  to  him  to  get  possession  of  this 
property  to  the  prejudice  of  his  associates.  The  company 
having  failed  to  be  productive,  it  was  his  effort  to  save  his 
property  and  money  advanced — and,  if  it  was  necessary  for 
him  to  get  possession  of  the  property  even,  he  had  a  right 
to  do  it,  provided  he  did  it  in  a  fair  and  leg&l  manner,  as  by 
foreclosure  and  purchase.  I  am  unable  to  see  any  evidence 
of  fraudulent  design,  from  the  beginning  to  the  end,  to  get 
possession  of  this  property  for  his  own  benefit  and  to  the 
prejudice  of  his  associates. 

There  is  one  more  circumstance  to  be  noticed  here.  The 
sale  took  place  in  April,  1878.  Now,  it  seems  to  me  that  if 
these  gentlemen  objected  to  it,  they  ought  to  have  acted 
promptly.  Mr.  Stevens  was  present,  not  threatening  to  im- 
peach the  sale,  but  simply  reserving  liis  right  to  claim  dam- 
ages personally  against  Woodruff  and  Fisher,  perhaps.  But 
from  April  some  fifteen  or  sixteen  months  elapsed,  during 
which  Woodruff'  was  spending  money  and  attempting  to 
develop  the  property,  and  during  which  time  he  made  sale 
42 
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to  Pettebone,  and  Pettebone  was  spending  money  in  develop- 
ing the  property ;  and  it  was  not  until  the  property  gave 
promise  of  some  profit  that  this  bill  was  filed.  I  think  the 
gentlemen  who  were  present  at  the  sale,  ought  to  have  t&ken 
steps  before  the  change  of  circumstances.  And  there  is 
another  reason  why  they  ought  to  have  moved  promptly  in 
the  matter.  The  purchase  was  not  absolutely  void,  but  at 
most  only  voidable.  If  not  avoided  it  worked  a  dissolutioa 
of  the  company.  If  they  intended  to  avoid  it,  they  oaght 
on  all  accounts  to  have  acted  promptly,  so  that  both  the  pab- 
lie  and  the  members  of  the  company  might  know  whether 
its  existence  was  to  be  continued  or  not.  There  was  laches 
in  this. 

On  all  these  grounds  I  think  that  the  bill  will  have  to  be 
dismissed. 

From  this  decree  complainants  appealed. 

DuRANT  &  HoRNOR  for  Complainants  : 

1.  The  agreement  of  the  11th  of  May,  1876,  and  the 
charter  of  incorporation,  were  binding  in  their  provisions 
on  the  corporators ;  hence,  their  acts  in  turning  out  the 
president  and  board  of  directors  during  the  course  of  the 
first  year  were  illegal.  Virginia  Code,  1878,  p.  553  ;  Taylor 
vs.  R.  R.  Co.,  Law  Reports,  4  H.  L.,  682,  645  ;  Spiller  vs. 
Skating  Rink,  L.  R.,  7  Ch.  Div.,  868  ;  11  Ch.  Div.,  104. 

2.  The  agreement  was  further  binding  on  Ashley,  so  as  to 
forbid  the  vote  given  by  him  at  the  directors'  meeting, 
March  5, 1877.  And  the  vote  of  Fisher  at  the  same  meeting 
was  illegal,  because  he  was  the  agent  of  Woodruff,  to  sell 
the  latter*s  property  to  the  company. 

8.  The  election  of  Whitney,  a  non -stockholder,  as  director, 
was  illegal. 

4.  The  act  of  Woodruff,  in  selling  his  property  to  the 
company  while  he  was  president,  and  the  purchase  by  the  act 
of  the  spurious  board  of  directora  was  illegal,  and  another 
thread  in  the  scheme  of  fraud. 

5.  The  act  of  the  directors,  by  which  Woodruff  obtained 
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the  whole  of  the  bonds  of  the  company,  issaed  for  an  entirely 
difierent  purpose,  and  signed  by  himself,  as  president,  was  a 
farther  step  in  the  direction  of  fraud.  By  this  he  became 
a  trustee,  and  is  liable  to  an  accounting. 

6.  The  act  of  Woodruft*,  in  availing  himself  of  his  fraudu- 
lent possession  of  the  whole  of  the  bonds  to  sell  out  the 
property  of  the  company  for  non-payment  of  the  first  instal- 
ment of  interest,  and  buying  it  in  while  he  was  president 
was  a  fraudulent  act,  and  he  remained  trustee  of  the  prop- 
erty for  the  company.  His  final  conduct  is  legal  evidence 
of  his  intention  from  the  beginning.  Worsely  vs.  Demattos, 
1  Burr.,  484. 

7.  Pettibone  took  by  his  purchase  no  better  title  than 
"Woodruft*  had.  An  antecedent  debt  of  many  years  standing 
is  not  a  valuable  consideration,  and  he  was  moreover  affected 
with  notice.    Lead.  Cas.  in  Eq.,  Phila.,  1877,  Vol.  2,  88-88. 

8.  Pettibone  was  affected  with  notice  of  whatever  was  in 
the  line  of  his  title.     Cordova  vs.  Hood,  17  Wall.,  5. 

9.  The  company's  charter  having  been  confirmed  by 
judicial  order,  could  only  be  dissolved  by  like  order.  A 
sovereign  act  of  the  State  made  the  corporation,  and  such 
power  alone  can  dissolve  it.  This  is  a  matter  of  public 
policy.  Kent's  Com.,  12  ed.,  812,  and  notes,  Code  of  Va., 
1878,  p.  585  ;  Bank  vs.  Dawson,  18  La.,  497.  In  this  case 
there  was  no  decree  of  the  court  dissolving  the  corporation. 

10.  The  trustee's  sale  conferred  upon  Woodruff  only  an 
equitable  or  inchoate  title.  He  was  bound  by  law  to  make 
a  new  corporation,  which  could  only  be  done  by  application 
to  court ;  no  application  was  made  and  no  order  creating  a 
new  corporation  was  passed.     19  Gratt,  598  ;  50  N.  H.,  50 

Edwards  &  Barnard  for  defendants : 

1.  The  decree  dismissing  the  bill  is  correct,  because  there 
is  no  proper  party  complainant.  There  being  no  de  facto 
corporation  and  no  de  facto  board  of  directors  to  order  the 
bringing  of  suit,  the  bill  was  filed  without  lawful  authority. 
Ang.  k  Ames  Corp.,  sec.  869  and  notes ;  14  Abb.  Pr.  (N. 
S.),  191 ;  Lacey's  Railway  Dec,  559. 
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2.  The  title  to  the  officers  of  the  company  cannot  be  tried 
in  this  manner,  but  only  by  quo  warranto  or  mandamus. 
Ang.  &  Ames  Corp.,  sees.  734,  788,  and  note  ;  6  Abb.  Pr., 
171,  85  Mo.,  14  ;  6  O.  St.,  288  ;  High  Extr.  Remd.,  sees. 
298,  677  ;  24  Barb.,  587  ;  84  Eng.  L.  &  Eq.,  59. 

8.  Even  if  Stevens  was  president  de  facto,  he  could  not, 
of  his  own  motion,  set  the  machinery  of  the  law  in  motion 
by  this  proceeding.  1  Cush.,  507;  14  Wis.,  351 ;  22  Eng. 
Ch.,  789-750,  86  Barb.,  171. 

4.  The  decree  of  dismissal  is  right  on  the  merits  of  the 
controversy.  (1)  Because  the  properly  and  corporation 
sought  to  be  affected  are  foreign  to  the  territorial  jurisdic- 
tion of  this  court,  and  no  adequate  personal  decree  could  be 
made  protecting  the  interests  of  stockholders,  they  not 
being  parties  to  the  suit.  16  Wall.,  446, 450  ;  18  Pet.,  588  ; 
1  Blatch.  C.  C,  628  ;  51  Barb.,  378  ;  12  N.  J.  Eq.,  81. 
(2)  Because  no  decree  can  be  made  here  which  will  affect 
the  status  of  the  corporation  or  real  estate  in  Virginia.  2 
McA.,  465,  471  ;  6  Or.,  147  ;  6  Pet.,  889  ;  7  Gill  &  J.,  208  ; 
1  Black.,  286  ;  Ang.  &  Ames  Corp.,  sec.  104.  (8)  Because 
the  grounds  on  which  it  is  asked  to  enjoin  the  replevin  suit 
can  be  set  up  as  a  defence  in  that  suit^  and  Ashley,  the 
defendant  therein,  is  not  a  party  to  this  suit.  High  on  Inj., 
sees.  44,  50  ;  4  Dall.,  1,^  4, 6.  (4)  Because  complainants  are 
estopped  by  their  knowledge  and  acts  from  questioning  the 
regularity  of  the  deed  of  trust,  the  sale,  and  the  conveyance 
under  which  Pettibone,  a  bona  fide  purchaser,  claims.  82  N. 
H.,  295;  2  Black.,  722;  16  Pet.,  1 ;  11  Wall.,  459;  23 
How.,  881.  (5)  Because  there  is  no  offer  to  restore  to 
Woodruff  or  Pettibone,  the  consideration  given  for  the 
bonds,  nor  the  cash  advances  made  in  excess  thereof  for  the 
use  of  the  company.  2  Jones  on  Mortg.,  1095, 1678  ;  Bigl. 
on  Fraud,  408  ;  77  111.,  226  ;  Reporter,  Vol.  9,  778.  (6)  No 
fraud  shown  in  the  record  ;  and  no  conduct  shown  which 
would  invalidate  the  acts  and  proceedings  complained  of. 
Twin  Lick  Oil  Co.  vs.  Marbury,  1  Otto,  587  ;  77  Bl.,  226  ; 
16  Iowa,  284  ;  8  Gratt.,  215  ;  Code  of  Va.,  557 ;  16  N.  J.  Eq., 
229  ;  64  Pa.  St.,  233. 
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Mr.  Justice  Wylib  delivered  the  opiniou  of  the  court. 

In  this  case,  which  was  elaborately  and  ably  argued  here, 
and  appeal's  to  have  been  argued  with  equal  elaboration  and 
ability  in  the  court  below,  before  Mr.  Justice  Cox,  who  pre- 
pared a  written  opinion  in  the  cause,  without  going  now  over 
all  the  ground  that  was  argued  on  both  sides,  we  are  con- 
tent to  affirm  the  decision  below,  for  the  reasons  given  in 
Judgp  Cox's  opinion.  There  were  a  few  things  in  that 
opinion  that  we  might  not  agree  with  entirely,  especially  in 
regard  to  the  power  of  the  stockholders  to  remove  the  presi- 
dent of  the  companj^  which  is  the  main  question  in  the  case. 
It  has  been  argued  that  there  ought  to  have  been  charges 
brought  against  him,  and  there  ought  to  have  been  a  day 
appointed  for  hearing  them  ;  but  in  a  case  of  this  kind — of 
a  company  incorporated  for  the  purpose  of  carrying  on  a 
business  in  which  the  public  has  no  interest  whatever,  we 
think  it  may  depose  its  president  at  any  time.  We  think 
there  is  no  evidence  to  sustain  a  charge  of  fraud  in  this 
case.  It  was  merely  a  difference  of  opinion  between  the 
parties  as  to  the  policy  to  be  pursued  by  the  company.  The 
president  refused  to  carry  out  the  policy  which  the  corpo- 
rators had  adopted,  and  if  the  stockholders  saw  proper  to 
remove  him  out  of  the  way  while  he  was  so  evidently 
obstructing  that  policy,  they  had  a  right  to  do  so  without 
the  formality  of  notice  and  trial.  There  is  no  doubt  that 
Woodruff  desired  to  promote  his  own  interests,  which  he  had 
a  right  to  do  by  the  use  of  an}*  lawful  measures  in  respect  to 
the  management  and  control  of  the  company.  He  had  lost 
money  by  the  concern,  and  the  only  probable  way  he  had  to 
save  something  from  the  unfortunate  etiterprise  was  to  buy 
in  the  property.  He  seems  to  have  been  the  only  capitalist 
in  the  concern,  no  money  having  been  put  in  by  the  other 
stockholders.  The  property  of  the  company  was  sold  at  pub- 
lic sale.  The  sale  was  fair,  and  the  opportunity  to  buy  was 
*  open  to  all,  and  he  bought  the  property  for  what  we  most 
presume  was  its  value  at  that  time. 
The  decree  is  affirmed. 
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Benjabon  L.   Jackson  et  al. 

vs. 

Charles  T.  Davis  bt  al. 

Equity.    No.  5»49. 

Decided  May  18.  1880. 

A  purchaser  of  promissory  notes  executed  to  trustees  and  endorsed 
by  them  as  such,  is  affected  with  notice  of  the  trust,  and  must  see  to 
the  proper  application  of  the  purchase-money. 

STATEMENT   OF    THE  CASE. 

On  April  26, 1876,  the  defendant,  Wylie,  conveyed  lot  28 
of  Turton's  subdivision  of  square  179,  in  this  city  to  defen- 
dants, Augustus  Davis  and  Callan,  as  trustees,  to  secure  two 
notes,  each  for  $560 , payable  to  the  order  of  Charles  T.  Davis  in 
one  and  two  years  with  interest  at  10  percent,  until  paid,  with 
power  to  sell  in  case  of  default.  The  notes  were  received 
by  the  complainants  before  maturity  for  full  value.  There 
being  default  made  in  the  payment  of  the  note  first  due, 
the  trustees  were  directed  to  sell,  and  on  the  12th  of  May 
sale  was  made.  The  property  was  bought  in  by  Charles  T. 
Davis,  son  of  Augustus  Davis,  and  the  endorser  on  the  notes, 
who  afterwards  assigned  his  purchase  to  another  defendant, 
Eli  S.  Blackwood,  for  $799.50,  Blackwood  afterwards  con- 
veyed the  lot  to  Charles  T.  Davis  and  Otis  Bigelow,  to  se- 
cure four  notes  made  by  Blackwood,  the  notes  being  executed 
to  the  order  of  Augustus  Davis  and  Callan,  trustees,  each  for 
$149.90,  amounting  to  $599.60.  Afterwards  Blackwood 
conveyed  by  quit-claim  deed  to  Charles  T.  Davis.  These 
notes  the  trustees,  Callan  and  Davis,  endorsed,  put  into  the 
hands  of  Charles  T.  Davis  and  he  passed  them  off  to  the 
defendant,  Kendall,  for  value  before  maturity. 

This  bill  was  liled  to  charge  the  property  with  the  amount 
of  that  purchase  money,  notwithstanding  the  purchase  of  the 
notes  by  Kendall  without  actual  notice  of  anything  wrong. 

Edwards  &;  Barnard  for  complainants: 

The  security  of  complainants  should  be  restored  and  have 
priority  over  that  of  the  defendant  Kendall.    He  must  be 
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considered  as  having  notice  of  and  charged  with  the  trusty 
upon  which  they  held.  Nat.  Bank  of  Bait.  vs.  Lange  (Sup. 
Ct.  Md.),  18  Am.  Law  Reg.,  882  ;  Shaw  V9.  Spencer,  100 
Mass.,  882  ;  Duncan  vs.  Jandon,  15  Wall.,  165  ;  2  Perry  on 
Trusts,  sees.  828  to  887. 

Persons  dealing  with  trustees  and  trust  property  must 
take  notice  at  their  peril  of  the  scope  of  authority  of  the 
trustees.  2  Perry  on  Trusts,  sec.  881 ;  Owen  vs.  Beed,  27 
Ark.,  122  ;  Vernon  vs.  Board,  &c.,  47  Miss.,  181 ;  Wade  on 
Notice,  sec.  79  ;  Sanborn  vs.  Little  8  N.  H.,  889. 

Trust  property  in  the  form  of  money,  notes  and  bills  may 
be  followed  by  the  rightful  owner  and  recovered  from  one 
having  notice  of  the  trust.  2  Perry  on  Trusts,  sec.  828  to 
842  ;  Cook  vs.  Tullis,  18  Wall.,  882  ;  Clack  vs.  Hollend,  19 
Beav.,  262  ;  Lathrop  vs.  Bampton,  31  Cal.,  17. 

Persons  buying  property  from  trustees  w^ith  notice  of  the 
trust,  must  see  that  the  money  paid  is  applied  to  the  pay- 
ment of  the  proper  indebtedness  or  to  the  beneficiary  of  the 
trust.  Wormley  vs.  Wormley,  8  Wheat.,  421  ;  Ormsby  vs. 
Taracson,  3  Litt.,  (Ky.,)  410  ;  Perry  on  Trusts,  sec.  790- 
796. 

The  record  disclosed  to  Kendall  facts  which  put  him  upon 
inquiry  as  to  the  notes  held  by  complainants,  and  having 
parted  with  his  money  without  making  any  such  inquiry, 
his  equitable  rights  must  be  subordinate  to  those  of  com- 
plainants. 1  Jones  on  Mortgages,  sec.  704  ;  Jackson  vs. 
Blackwood,  7  Wash.  Law  Rep.,  623. 

A  trustee  having  money  to  pay  over  to  another  person 
must  see  that  the  money  reached  the  hands  of  the  proper 
person,  and,  if  misapplied,  he  will  be  personally  responsible 
to  the  party  entitled  to  receive  it.  2  Perry  on  Trusts,  sees. 
848  to  848,  926-927. 

A  trustee  in  a  deed  of  trust  is  the  agent  of  both  parties, 
and  a  failure  to  use  reasonable  diligence  renders  him  person- 
ally liable  to  the  party  injured  for  the  damage  done.  2 
Jones  on  Mort.,  sec.  1771 ;  Sherwood  vs.  Saxton,  63  Mo., 
78  ;  McMurray  vs.  Montgomery,  2  Swan,  374  ;  Gilbert  vs. 
Sutlitf,  8  Ohio  St.,  129. 
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Chas.  a.  Elliott,  and  B.  Ross  Pbrry,  argaed  the  case 
for  the  defendants,  but  filed  no  brief. 

Mr.  Jostice  Cox,  after  stating  the  case,  sabetantially  as 
above,  delivered  the  opinion  of  the  court. 

If  the  sale  made  by  the  original  trustees,  Augustus 
Davis  and  Michael  D.  Callan,  had  been  wholly  unauthor- 
ized, the  whole  trust  attaching  to  that  property  under 
the  deed  to  them,  would  have  followed  it  into  the  hands 
of  persons  receiving  the  property  with  notice  of  it.  It 
seems,  however,  that  the  complainants,'  the  holders  of  the 
notes,  authorized  the  sale.  That  being  the  case,  all  that  they 
are  entitled  to,  at  the  outside,  is  to  have  the  benefit  of  that 
sale  and  to  recover  the  proceeds  of  it.  They  have  never  re- 
ceived  anything  from  it.  The  trustees  do  not  seem  to  have 
collected  the  cash  payment  on  that  sale  at  all.  They  seem 
to  have  transferred  the  notes  for  the  deferred  payments,  in- 
stead  of  applying  them  to  the  satisfaction  of  the  debt. 

The  original  purchaser  at  the  sale  was  Charles  T.  Davis. 
Blackwood  knew  that  the  money  was  not  paid,  which  is 
evidenced  by  his  giving  notes  for  the  deferred  payments. 
We  think  that  the  purchasers,  both  Blackwood  and  Davis, 
and  the  trustees,  who  ought  to  hhve  collected  this  money, 
are  personally  responsible  to  to  the  complainants  for  the 
amount  of  that  unpaid  cash.  The  legal  title  was  conveyed 
to  Blackwood,  and  he  executed  the  deed  of  trust  to  secure 
the  deferred  payments.  If  Blackwood  had  conveyed  this 
property  to  Kendall  without  any  notice  of  an  unsatisfied 
trust,  he  would  probably  have  taken  the  same  discharged 
from  any  such  trust,  In  point  of  fact  he  took  the  notes 
with  the  notice  stamped  upon  them  that  they  were  trust 
property.  They  were  endorsed  by  the  trustees,  and  taken 
by  him.  The  endorsement  itself  was  notice  that  they  held 
the  notes  as  trustees,  notice  to  him  of  the  trust,  and  we  are 
satisfied  that  he  was  under  the  obligation  to  see  to  the 
application  of  the  purchase  money  paid  by  him  for  those 
notes.  If  he  had  paid  the  money  to  the  right  person,  or  he 
had  seen  to  the  application  of  the  money  to  the  debt  held 
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by  the  complainants,  he  wonld  be  entitled  to  hold  his  mort- 
gage or  deed  of  trust  to  secare  him  in  preference  to  every- 
body else. 

As  it  is,  we  think  that  the  property  is  to  be  treated  in  his 
hands  as  if  the  money  never  had  been  paid  at  all,  and  is  to 
be  charged  with  these  deferred  payments.  But  inasmuch  as 
he  had  paid  the  money,  it  wonld  be  equivalent  to  taking  the 
money  from  him,  and  if  this  sum  be  paid  he  would  be  en- 
titled to  come  in  afterwards  for  the  amount  of  these 
notes. 

We  have,  therefore,  prepared  simply  the  points  or  heads 
of  a  decree  which  the  court  has  concluded  to  sign. 

1st.  That  Wylie  is  to  have  credit  on  his  indebtedness  for 
the  net  proceeds  of  sale  made  by  Augustus  Davis  and 
Michael  Callan,  and  a  personal  decree  against  him  for  the 
deficiency. 

2d.  That  a  personal  decree  is  to  be  rendered  against 
Charles  T.  Davis,  Eli  S.  Blackwood,  and  Augustus  Davis 
and  Michael  Gallan,  trustees,  for  the  balance  of  the  cash 
payment,  after  deducting  the  expenses  of  the  sale,  taxes,  &c. 

8d.  That  the  property  is  to  be  charged  in  favor  of  com- 
plainants with  the  amount  of  $599.60  with  interest  from 
the  date  of  sale,  and  it  is  to  be  sold  for  the  payment  of  that 
amount. 

4th.  If  there  is  any  surplus,  the  defendant,  Kendall,  is  to 
be  paid  the  amount  of  his  claim,  being  the  amount  of  notes 
purchased  by  him  out  of  that  surplus. 

5th.  If  there  is  surplus  still  remaining  (which  is  not  prob- 
able), it  is  to  be  applied  to  the  payment  of  the  complainants 
on  account  of  their  personal  decree  against  them. 
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Daisy  P.  D.  Black  vs.  W.  H,  Sbcith  bt  al. 

EQUITY.    No.  7219. 
Decided  February  19, 1881.— Special  Term. 

1.  A  sale  under  a  deed  of  trust,  giyen  to  secure  the  payment  of  a  debt, 
win  be  set  aside  where  all  of  the  trustees  are  not  present  at  the  sale. 

2.  Kor  can  the  absent  trustees,  with  no  information  as  to  the  state  of 
affairs  at  the  sale,  ratify  the  act  of  his  co-trustee  in  selling  the  prop- 
erty ;  whether  he  could  do  so  even  upon  full  information  as  to  all  the 
facts,  quaare. 

Thb  Case  is  stated  in  the  opinion. 

Frank  W.  Hackbtt  for  plaintiff. 

John  St.Clair  Brooks  for  defendants. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  set  aside  a  sale  made  under  a  deed  of 
trust  at  ^hich  the  defendant  Smith  became  purchaser.  The 
important  facts  in  the  case  are,  that  the  deed  of  trust  was 
executed  by  John  Stearns,  under  whom  the  complainant 
claims  by  subsequent  purchase,  to  James  M.  Latta  and  John 
E.  Fuller,  to  secure  an  indebtedness  to  Walter  Linkins ;  that 
the  debt  secured  being  unpaid,  a  sale  under  the  deed  was 
advertised  in  the  names  of  the  trustees,  but  John  M.  Latta 
alone  attended  and  conducted  the  sale. 

The  principal  ground  upon  which  the  legality  of  the  sale 
was  impeached  was,  that  it  was  made  by  only  one  of  the  two 
trustees,  the  other  being  absent  and  taking  no  part  in  it. 
The  general  rule  on  this  subject  undoubtedly  is,  that  each 
party  interested  in  the  trust  is  entitled  to  the  exercise  of 
the  joint  judgment  of  the  trustees  in  performing  the  duties 
required  of  them.  It  is  contended  on  the  part  of  the  defend- 
ant that  the  sale  itself  is  a  mere  ministerial  act  which  may 
be  executed  by  either  party,  or  by  one  with  the  concurrence 
of  the  other,  or  by  one  and  subsequently  ratified  by  the 
other.  In  my  judgment,  however,  there  is  no  part  of  the 
duties  of  the  trustees  which  requires  so  nice  an  exercise  of 
judgment  and  discretion  as  the  sale  itself.  It  is  a  mistake 
to  suppose  that  a  trustee  is  bound  to  sell  absolutely  at  the 
request  of  the  creditor,  without  reference  to  the  interests  of 
the  debtor.     If,  for  example,  he  should  sell  during  a  storm. 
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when  no  bidders  were  present  except  the  creditor,  and  sell  to 
him  for  a  fifth  op  a  tenth  of  the  value  of  the  property,  no 
one  would  undertake  to  maintain  the  validity  of  such  a  sale. 
The  trustee  must,  if  possible,  avoid  the  sacrifice  of  the  prop- 
erty on  account  of  both  parties.  It  is  his  duty  to  attend  the 
sale  to  determine  whether  the  weather  and  other  circum- 
stances are  propitious ;  to  watch  the  course  of  the  bidding, 
to  judge  from  the  disposition  of  bidders  whether  it  is  expe- 
dient to  proceed  with  or  postpone  the  sale  ;  to  judge  whether 
the  property  should  be  sold  in  bulk  or  in  parts,  and  in  what 
order  ;  and  his  judgment  in  these  respects  cannot  be  properly 
exercised  except  on  the  spot  and  during  the  proceeding. 
For  this  reason  it  is  impossible  that  one  trustee  should  dele- 
gate this  duty  to  another.  It  is  necessary  that  he  should 
have  before  him,  and  at  the  proper  time,  all  the  materials 
and  data  upon  which  his  judgment  as  trustee  is  to  be  exer- 
cised, and  that  he  can  only  have  by  personal  attendance  at 
and  supervision  of  the  sale. 

For  the  same  reason  a  trustee  cannot,  after  such  sale  made 
by  his  co-trustee,  ratify  his  acts.  He  cannot  have  before 
him  the  data  upon  which  a  proper  judgment  can  be  exer- 
cised. Besides  this,  if  a  trustee  could  ratify  the  acts  of  his 
co-trustee,  it  could  only  be  upon  consultation  with  him  and 
upon  full  information  as  to  all  the  facts,  and  it  is  apparent 
that  these  circumstances  were  wanting  in  the  present  case. 

If  the  execution  of  the  deed  by  Fuller  was  a  ratification 
of  the  sale,  it  was  not  done  after  consultation  with  his  co- 
trustee, and  was  done  with  no  information  as  to  the  state  of 
afiairs  at  the  sale,  or  any  other  than  that  furnished  by  the 
recitals  of  the  deed  which  was  presented  to  him  by  the  pur- 
chaser and  executed  at  his  request,  and  under  any  circum- 
stances such  a  ratification  could  not  be  deemed  a  proper  and 
efiectual  one.  I  feel  bound,  therefore,  to  decree  that  the 
sale  shall  be  set  aside  and  that  the  purchaser,  Mr.  Smith, 
shall  account  like  a  mortgagee  in  possession. 

I  have  often  had  this  question  presented  to  me,  and  have 
always  advised  that  the  trustees  must  unite  in  the  discharge 
of  their  duties.     I  have  often  been  a  trustee  myself,  and  have 
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always  felt  that  it  was  necessary  to  act  in  concnrrenee  with 
my  joint  trustees^  and  have  always  done  so.  I  think  it 
proper  further  to  remark,  that  I  have  seen  nothing  in  the 
evidence  involving  any  imputation  or  reproach  against  the 
fairness  and  honesty  of  the  purchaser,  who  is  the  defendant 
in  this  case. 

Note. — ^This  case   was  appealed  to  the  General  Term, 
where,  on  March  20, 1882,  the  above  decision  was  affirmed. 


Charles  Kennedy  vs.  James  W.  Barker. 
Law.    No.  22,168. 

Decided  May  SO.  1881. 

1.  Where  the  maker  and  indorser  of  promissorj  notes  are  sued  upon  a 
declaration  containing  the  money  counts  only  (the  notes  beinc 
annexed),  and  a  discontinuance  is  entered  as  to  indorser,  the  affidsTit 
filed  at  the  time  of  bringing  the  suit  applies  to  the  declaration  so 
amended,  and  unless  the  pleas  are  yerified,  the  plaintiff  is  entitled  to 
payment  under  Rule  73. 

2.  The  affidavit  of  plaintiff's  cause  of  action,  though  inartifidally  drawn, 
if  in  substantial  compliance  with  the  rule,  will  oe  sustained. 

STATEMENT   OF    THE   CASE. 

Motion  to  vacate  a  judgment  taken  by  plaintiff  for  want 
of  an  affidavit  of  defence  to  the  plea  of  defendant  under 
the  73d  rule.  This  rule  provides  that  in  actions  arising  ex 
contraciu  if  the  plaintiff  shall  have  filed  at  the  time  of  bring- 
ing his  action  an  affidavit  setting  out  distinctly  his  cause  of 
action  and  the  sum  he  claims  to  be  due,  exclusive  of  all  set- 
offs and  just  grounds  of  defense,  and  shall  have  served  the  de- 
fendant with  copies  of  his  declaration  and  of  said  affidavit 
he  shall  be  entitled  to  a  judgment  for  the  amount  so  claimed 
with  interests  and  costs^  unless  the  defendant  shall  file  along 
with  his  plea  an  affidavit  of  defence,  &c. 

The  declaration  contained  the  common  counts  only^  and 
the  bill  of  particulars  thereto  annexed  consisted  of  five 
promissory  notes  made  by  James  W.  Barker  and  indorsed 
by  Z.  Jones,  the  payee,  who  were  the  defendants  in  the 
suit. 

The  verification  of  the  declaration  is  given  below  as  it 
was  sustained,  but  criticised  by  the  court. 
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^'  If  Charles  Eennedj,  make  oath  that  I  am  the  plaintiff  in 
the  above-entitled  cause,  and  that  the  cause  of  action  therein 
stated  against  the  defendants,  and  the  sum  claimed  to  be  due 
from  and  payable  by  them,  by  reason  of  the  premises,  exclusive 
of  all  offsets  and  just  grounds  of  defense,  are  distinctly  and 
truly  set  out  in  the  foregoing  declaration  and  the  particu- 
lars  of  demand  thereto  annexed  ;  said  particulars  of  demand 
being  five  (5)  promissory  notes,  which  I  own,  and  I  bought 
the  same  for  a  valuable  consideration,  a  long  time  before  the 
maturity  of  them  or  either  of  them  ;  that  said  James  W. 
Barker  signed  said  notes,  and  each  of  them,  and  said  Zephaniah 
Jones  signed  his  name  as  endorser  thereon  ;  that  at  the 
maturity  of  said  notes  and  each  of  them,  the  plaintiff 
caused  them  to  be  each,  severally,  presented  at  the  different 
banks  where  each  note  is  respectively  payable  in  the  body 
thereof,  and  said  notes  were  each  protested  in  due  form  of 
law,  whereof  said  Jones,  as  endorser,  was  duly  notified  ;  but 
to  pay  said  notes  or  either  of  them,  or  any  portion  thereof, 
said  Barker  and  said  Jones,  or  either  of  them,  have  wholly 
failed  ;  and  I  claim  of  said  James  W.  Barker,  and  said 
Zephaniah  Jones,  the  sum  of  $90.54,  with  interest  (at  8  per 
cent,  per  annum  until  paid)  from  May  13th,  1879  ;  $186, 
with  interest  (at  8  per  cent,  per  annum  until  paid)  from 
July  19, 1879  ;  $145.50,  with  interest  (at  8  per  cent,  per  an- 
num until  paid)  from  July  19, 1879  ;  $815  with  interest  (at 
seven  (7)  per  annum  until  paid)  from  August  28d,  1879; 
$600.  with  interest  (at  seven  (7)  per  cent,  per  annum  until 
paid)  from  August  28th,  1879  ;  and  also  costs  of  protests  on 
said  notes,  to  wit,  $9.75,  and  costs  of  this  suit;  the  same 
being  the  amounts  due  and  owing  to  me  by  said  James  W. 
Barker  and  said  Zephaniah  Jones,  as  the  maker  and  endorser 
respectively,  on  said  promissory  notes,  which  are  my  prop- 
erty, on  which  I  bring  this  suit." 

The  defendant  demurred,  and  the  plaintiff*  discontinued 
as  to  the  indorser,  and  amended  his  declaration  so  as  to 
make  the  said  James  W.  Barker  sole  defendant,  and  the 
latter  party  was  required  by  rule  of  court  to  plead  within 
ten  days  after  service  of  the  amended  declaration.    The 
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defendant  interposed  three  pleas,  bat  failed  to  verify  them 
by  an  affidavit  of  defense ;  and  thereupon  the  plaintift*  took 
judgment  for  the  amount  of  his  claim.  A  motion  to  set 
aside  this  judgment  was  overruled,  and  the  case  is  here 
upon  an  appeal  from  that  order. 

Woodbury  Whbblbr  for  plaintiff. 

W.  P.  Bell  and  A.  0.  Bradley  for  defendant: 

Argued  that  the  affidavit  filed  with  the  declaration  does 
not  operate  as  a  verification  of  the  amended  one,  and  that 
consequently  no  affidavit  of  defence  was  required  to  be  filed 
with  the  pleas ;  and  that  the  declaration  was  for  a  different 
amount  and  between  different  parties  ;  and  that  plaintiff' *8 
verification  was  defective  in  not  stating  his  indebtedness 
exclusive  of  all  set-offs  and  just  grounds  of  defense. 

Mr.  Chief  Justice  Carttbr  delivered  the  opinion  of  the 
court. 

This  appeal  is  from  a  judgment  against  the  defendant 
under  the  73d  rule.  The  plaintiff'  amended  his  declaration, 
and  the  question  is,  whether  the  affidavit  filed  at  the  time 
of  bringing  his  action,  setting  out  bis  cause  of  action,  as 
permitted  by  rule  78,  is  to  have  the  same  effect  upon  the 
declaration  as  amended  as  it  had  upon  the  original.  lo 
other  words,  does  the  affidavit  survive  the  amendment  so  as 
to  operate  as  a  verification  of  the  latter  pleading.  We  do 
not. think  that  the  amendment  should  do  away  with  the  ven- 
fication  unless  it  introduces  new  and  material  allegations. 
Here  the  cause  of  action  and  the  bill  of  particulars  are  the 
same,  and  there  is  no  change  except  that  the  indorser  is  dis* 
missed  from  the  suit. 

When  the  amendment  is  merely  formal  and  not  in  matter 
of  substance,  the  cause  of  action,  for  all  practical  purposes, 
is  not  in  the  slightest  degree  affected,  and  in  such  case 
the  verification  ought  to  have  the  same  authority  as  when 
first  filed. 

An  objection  was  also  taken  on  the  argument  that  the  affi- 
davit does  not  set  forth  the  indebtedness  claimed  by  the 
plaintiff  to  be  due,  exclusive  of  all  set-off's  and  just  grounds 
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of  defense.    The  affidavit  is  in\folyed  and  inartificial,  and 
while  it  deserves  unfavorable  criticism  in  point  of  form,  we 
think,  upon  eautmination,  that  it  is  in  substantial  compliance 
with  the  rule.     . 
The  judgment  is  affirmed. 


John  W.  Wright  and  Mary  J.  Wright 

vs. 

Charles  Walter  bt  al. 

Dtolded  May  90. 1881, 

The  complaiaant,  beiag  owner  of  certain  real  estate,  conTeyed  1 1  to  R., 
who  executed  a  note  and  deed  of  trust  thereon  to  secare  the  price. 
R.  executed  a  second  trust  upon  the  same  property.  Upon  default 
being  made  on  his  note,  complainant  toolc  a  reconTcyance  of  the 
property  and  surrendered  the  note  and  trust  deed.  He  was  ignorant 
of  the  second  trust,  and  would  not  have  surrendered  his  own  had  he 
been  informed  of  it.  B.  did  not  so  inform  him,  but  remained  silent, 
and  gave  no  intimation  of  the  second  trust. 

J9e2d,  The  reconveyance  to  complainant  was  in  the  nature  of  a  release, 
and  in  agreeing  to  it,  the  second  trust  became  a  material  fact,  and  as 
R.  was  responsible  for  its  creation,  he  was  bound  to  disclose  it  at  the 
time  of  the  agreement  to  reconvey,  and  his  omission  to  do  to  was  a 
fraud  upon  the  complainant,  who  was  entitled  to  have  the  lien  of  his 
trust  reinstated  and  given  priority  over  the  second. 

The  Oasb  is  stated  in  the  opinion. 

Shellabargbr  &;  Wilson  for  complainants. 

Worthinqton  &;  Hbald  for  defendant  Gersdorff. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of.  the 
court. 

The  object  of  the  bill  in  this  case  is  to  set  aside  a  certain 
deed  of  trust  and  to  re-instate  the  trust,  and  for  a  sale  of 
the  property.  The  circumstances  and  facts  established  by 
the  evidence  are  as  follows  : 

Prior  to  October,  1872,  the  complainant,  Mary  J.  Wright, 
was  the  equitable  owner  of  the  property  in  controversy,  but 
the  title  was  in  her  son,  Irwin  B.  Wright,  and  her  husband, 
the  said  John  W.  Wright,  was  agent  for  them  both  in  busi- 
ness concerning  the  premises. 

In  this  last  capacity  John  W*.  Wright  sold,  on  the  8th 
of  March,  1872,  this  lot  to  Mary  E.  Riggs  and  Homer  Riggs 
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for  $4,800,  of  which  |200  was  paid  before  the  deed  to  Mrs. 
Biggs  was  delivered.  This  deed  was  executed  by  said  Irwin  B 
Wright  and  wife,  to  Mary  E.  Biggs  and  recited  a  ccmsidera- 
tion  of  f 4,800.  It  was  delivered  and  recorded  December  11, 
1872. 

On  the  day  last  mentioned  Homer  and  Mary  B.  Biggs  made 
to  John  W.  Hunt  as  trastee,  a  deed  of  trust  on  the  lot  se- 
curing the  payment  of  the  balance  of  the  purchase  money,  as 
evidenced  by  note  payable  to  John  W.  Wright ;  such  pay- 
to  be  made  quarter-yearly  in  sums  of  $100  each,  with  lawful 
interest ;  the  first  quarterly  payment  to  be  made  three  months 
after  the  6th  of  September,  1872.  This  deed  of  trust  was 
recorded  the  11th  December,  1872. 

When  this  deed  of  trust  so  remained  of  record,  add  un- 
satisfied, to  wit,  July  6, 1874,  Biggs  and  wife  made  to  defend- 
ants, Walter  and  Samstag,  as  trustees  for  Gersdorff,  defend- 
ant, another  deed  of  trust  on  the  same  lot,  securing  a  note 
for  $1,000  to  Gersdorff. 

Biggs  and  his  wife  entered  into  possession  of  the  property 
at  thetime  it  was  conveyed  to  them,  and  had  the  use  and 
occupation  thereof  up  to  April  12, 1876,  and  such  payments 
were  made  on  the  note  to  Wright  as  amounted  to  a  little 
over  the  sum  of  $1,300,  but  after  applying  the  same  to  the 
payment  of  interest  on  the  note  it  would  not  materially  re- 
duce the  principal  on  the  12th  of  April. 

At  this  last  date.  Biggs  and  wife,  having  no  other  property 
than  this  lot,  and  being  in  default  in  payment  of  the  debt  to 
Wright,  Wright  agreed  with  them  to  take  back  the  property 
by  a  deed  to  Mrs.  J.  Wright,  wife  of  John  W.  Wright,  and 
to  cancel  the  debt  for  purchase  money  ;  this  deed  was 
made  by  Biggs  and  wife  to  Mary  J.  Wright,  dated  1 2th  April, 
1876,  and  recorded  12th  May,  1876,  and  the  note  to  Wright 
and  trust  to  Hunt  were  then  cancelled  and  surrendered.  The 
deed  to  Mary  J.  Wright  contained  a  covenant  in  these  words : 

*<  And  the  said  Mary  E.  Biggs  and  Homer  Biggs,  her  hus- 
band, and  the  said  J.  W.  Hunt,  trustee,  parties  of  the  first 
part,  for  themselves,  their  heirs,  executors  and  administra- 
tors, do    hereby    covenant,    promise,    and    agree    to  and 
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with  the  said  party  of  the  second  part,  her  heirs  and 
assigns,  that  they,  the  said  parties  of  the  first  part,  and  their 
heirs,  shall  and  will  warrant  and  forever  defend  the  said 
parcel  of  ground  and  premises  and  appnrtenances  unto,  &;c., 
*  *  *  from  and  against  the  claims  of  all  persons  claim- 
ing or  to  claim,  ♦  •  •  by,  from,  under,  or  through 
them." 

The  court  also  found  the  following  facts  to  be  established 
by  the  testimony  ;  that  when  the  trust  to  Walter  and  Sam- 
stag  was  given,  the  trust  to  Hunt  was  of  record  and  in  full 
force ;  that  Riggs  and  wife  were  wholly  destitute  of  any 
other  property,  except  this  lot,  on  the  12th  of  April,  1876, 
and  have  so  continued  insolvent  ever  since  ;  that  when 
Wright  surrendered  said  note  and  trust  to  Hunt  to  secure  its 
payment,  it  was  a  transaction  in  the  nature  of  a  release,  and 
an  agreement  to  let  Riggs  and  wife  oft'  from  their  said  in- 
debtedness, and  that  this  was  done  on  the  part  of  John  W. 
Wright  in  consideration  of  getting  the  property  back  unin- 
cumbered ;  that  neither  John  W.  Wright,  nor  Mrs.  Wright, 
nor  Hunt,  who  joined  with  the  Riggs  in  the  release,  had  any 
knowledge,  actual  or  personal,  of  the  existence  of  the  trust 
to  Walter  and  Samstag,  when  it  was  released  to  Hunt,  and  that 
the  release  was  executed,  so  far  as  the  complainants  are  con- 
cerned, on  the  faith  and  understanding  that  Riggs  had  not 
incumbered  the  property,  and  that  had  such  incumbrance  to 
Qersdorff  been  known  to  the  complainants  they  would  not 
have  surrendered  the  trust  to  Hunt,  or  the  note  secured  by  it  ; 
that  the  trust  to  Walter  and  Samstag  was  well  knownto  Mr. 
and  Mrs.  Riggs  at  the  time  of  such  surrender,  but  neither  of 
them  gave  the  slightest  intimation  of  its  existence,  when  they 
must  have  known  that  Wright  knew  nothing  of  the  incum- 
brance, and  would  not  have  surrendered  his  security  had  Riggs 
informed  him  of  it ;  that  Gersdorfi' has  parted  with  no  value, 
nor  incurred  any  new  responsibility  since  the  surrender  of 
the  Hunt  trust;  that  the  real  estate  was  not  more  than  suf- 
ficient to  pay  the  indebtedness  to  Wright,and  that  the  Riggs 
had  no  other  property  out  of  which  the  debt  could  be  paid, 
and  that  Wright  took  back  the  property  because  they  could 
44 
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get  nothing  else  for  the  indebtedness^  and  upon  the  implied 
understanding  that  the  property  was  not  incumbered  by  any 
subsequent  lien^  and  that  the  note  was  surrendered  and  the 
land  conveyed  back  for  the  purpose  of  avoiding  the  expense 
of  advertising  it  for  sale  and  foreclosing  the  trust  deed. 

The  difference  in  the  testimony  of  Wright  and  Riggs  is 
not  very  material,  for  the  latter  admits  the  agreement  to 
release  the  premises,  and  that  he  gave  no  intimation  of  the 
Gersdorff  lien  which  he  had  created.  He  does  not  profess 
that  Wright  had  any  personal  notice  of  that  circumstance, 
and  he  certifies  that  he  made  the  re-conveyance  at  the  re* 
quest  of  Wright  who  threatened  to  sell  the  property  under 
the  terms  of  his  said  trust. 

Upon  this  statement  of  the  facts,  which  we  think,  is  estab- 
lished by  the  evidence,  it  must  be  apparent  that  Riggs  in- 
tended to  mislead  and  defraud  the  complainants,  and  that 
but  for  this  fraud  the  lien  of  the  first  trust  would  not  have 
been  discharged.  The  general  question  is,  can  we  restore 
this  lien  7  We  think  it  quite  well  settled  that  where  a  se- 
curity has  been  released  by  the  mistake  of  the  party  seeking 
relief  and  the  fraud  of  the  defendant  combined,  equity  will 
restore  the  lien,  especially  where  no  supervening,  equities 
can  be  disturbed.  The  only  purpose  of  the  plaintiffs  was  to 
get  back  the  property  as  they  could  not  hope  to  get  the  pur- 
chase money,  and  the  note  for  what  remained  unpaid  amount- 
ing to  $4,600,  was  surrendered.  Wright  offered  to  take 
$2,500  for  the  note.  This  was  delivered,  and  there  can  be 
no  doubt  that  the  property  was  then  redeeded  upon  the  un- 
derstanding of  complainants  that  the  land  was  unencum- 
bered except  by  the  trast  to  Hunt,  and  such  must  have  been 
the  understanding  of  the  agreement  which  Riggs  intended 
he  should  have. 

It  is  contended  that  the  Riggs  were  guilty  of  no  fraud  by 
remaining  silent.  It  is  to  be  noted,  however,  that  the  Gers- 
dorii*  lien  was  created  by  the  act  of  Riggs  subsequently  to 
that  of  the  complainant,  and  when  the  latter  was  in  full 
force,  and  this  fact  was,  therefore,  peculiarly  within  the 
knowledge  and   conscience  of  Riggs.    His  note  was  sor- 
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rendered,  and  he  was  not  only  relieved  from  that  obligation, 
bat  from  the  risk  of  a  deficiency  in  case  the  property  were 
sold.  The  case  was  that  of  a  release  in  substance,  and  the 
principle  applies  to  it  which  is  announced  in  Story's  Equity 
Jurisprudence^  sec.  217. 

The  author  discusses  in  previous  sections  the  doctrine 
when  concealment  of  circumstances  amounts  to  a  fraud,  and 
continues:  ^^ The  same  principle  applies  in  all  cases  where 
the  party  is  under  an  obligation  to  make  a  disclosure,  and 
conceals  material  facts.  Therefore^  if  a  release  is  obtained 
from  a  party  in  ignorance  of  material  facts^  which  it  is  the 
duty  of  the  other  side  to  disclose^  the  release  will  be  held 
invalid." 

In  other  words,  the  release  in  this  case  was  executed  un- 
der false  impressions  as  to  the  real  state  of  facts.  The  fact 
concealed  had  been  created  by  Kiggs  himself.  He  was 
therefore  responsible  for  the  fact,  and  was  not  bound  to  dis- 
close it.  That  it  was  material  is  not  denied  ;  and  we  think 
that  under  these  circumstances,  to  adopt  the  language  of 
Judge  Story,  the  omission  to  make  it  known  was  equivalent 
to  an  affirmation  that  the  fact  did  not  exist. 

It  is  also  contended  that  the  relief  prayed  for  in  this  bill 
is  on  the  ground  of  fraud  and  not  mistake.  The  objection 
is  overcome  by  what  has  already  been  said,  for  we  think 
that  testimony  shows  both  fraud  and  mistake  within  the 
sense  of  those  terms  in  a  court  of  equity.  We  are  also  of 
opinion  that  the  rule  requiring  a  party  who  seeks  to  rescind 
a  contract  on  the  ground  of  mistake^  to  show  that  he  has  ex- 
ercised due  diligence,  has  no  application  to  this  case,  for 
while  a  careful  man  may  guard  against  mistake,  he  may  not 
be  able  to  do  so  against  a  person  who  seeks  to  defraud  or 
cheat  him. 

Upon  the  whole  we  think  the  decree  below  should  be 
affirmed. 


8i8  District  v.  Monrob. 

District  of  Columbia  vs.  George  Monroe. 
CbdonaIi  Doo.  Ko.  13,791. 

Decided  September  88.  1861.— SpoeiAl  Term. 

1.  Under  the  act  of  Congress  of  1848,  and  the  ordinance  of  1862,  of  the 
city  of  Washington,  prohibiting  the  occupation  of  the  streetA  of  the 
city  for  private  purposes,  anything  hi  the  shape  of  an  obstruction 
which  is  intendea  to  remain  permanently  upon  a  part  of  the  street, 
and  to  be  used  by  the  owner  exclusively  for  private  purposes,  comes 
within  the  inhibition  of  the  law. 

2.  This  inhibition,  however,  is  not  to  be  considered  as  interfering  with 
the  mere  temporary  use  of  the  sidewalk  by  business  men  in  the  trans- 
action of  their  legitimate  business,  in  the  display  of  their  goods,  wares 
and  merchandise  in  front  of  their  stores.  These  being  put  upon  the 
street  temporarily,  and  intended  for  removal,  are  licensed  obstructions 
under  the  act  of  1856. 

statement  of  the  case. 

The  defendant  was  convicted  in  the  Police  Court  "of 
obstractinjBf  B  street,  near  Seventh  street,  in  the  city  of 
Washington,  for  private  purposes,  by  placing  and  allowing 
to  remain  a  certain  stand  and  building,  for  the  purpose  of 
selling  eatables  thereon,  in  violation  of  an  ordinance  of  the 
late  Mayor,  Board  of  Aldermen  and  Board  of  Common 
Council  of  the  late  corporation  of  Washington,  entitled, 
<An  act  relating  to  Public  Squares,  Reservations,  Streets,  Ac* " 
On  appeal  to  the  .Criminal  Court,  the  conviction  was  sus- 
tained.  A  motion  for  a  new  trial  and  in  arrest  of  judgment 
was  thereupon  made  and  overruled  in  the  following  opinion. 

Riddle  &  Miller  for  District  of  Columbia. 

S.  K.  Bond  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

There  are  three  or  perhaps  four  acts — one  of  Congress  and 
the  others  of  the  city  of  Washington — which  I  think  neces- 
sary to  consider  in  connection  with  this  case. 

One  is  the  act  of  Congress  of  1848,  which  is  repeated  in 
the  revision  of  the  laws  of  the  District,  and  the  others  are 
the  acts  of  the  city  of  Washington  of  1866, 1862,  and,  per- 
haps, 1864. 

At  first  examination  it  would  seem  that  there  is  a  conflict 
between  the  act  of  Congress  of  1848,  and  the  act  of  1862 
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of  the  city  of  Washington  on  the  one  hand,  and  the  act  of 
the  city  of  Washington  of  1856  on  the  other.  The  act  of 
Congress  provides  that  ^^  no  open  space,  public  reservation, 
or  other  public  ground  in  the  city  of  Washington,  nor  any 
portion  of  the  public  streets  or  avenues  in  said  city,  shall 
be  occupied  by  any  private  person,  or  for  any  private  pur- 
pose whatever." 

That  is  substantially  repeated  in  the  act  of  1862  :  '^No 
open  space,  public  reservation,  street,  or  any  public  grounds 
in  this  city,  shall  be  occupied  by  any  private  person,  or  for 
any  private  purpose  whatever,  under  a  penalty  of  not  more 
than  fifty  dollars  nor  less  than  twenty-five  dollars  per  day 
for  every  day  or  part  of  a  day  any  such  place  shall  be  so 
occupied. 

On  the  other  hand,  the  act  of  the  city  of  Washington  of 
1856,  declares  that :  '*  It  shall  not  be  lawful  for  any  person 
or  persons  to  place  or  cause  to  be  placed,  or  allow  to  remain, 
any  goods,  wares  or  merchandise,  or  any  sign,  box,  barrel, 
or  other  obstruction,  on  either  the  footways  of  any  street  or 
avenue  further  than  four  feet  from  the  building  line,"  &;c. 
It  gives  an  implied  license  to  occupy  a  portion  of  the  side- 
walk with  obstructions  at  least  within  four  feet  of  the 
building  line,  and  if  the  subject-matter  were  the  same,  there 
would  be  a  direct  conflict  between  this  act  of  1856  and  the 
act  of  Congress  of  1848, 

This  act  of  1856  also  permits  builders,  while  engaged  in 
the  construction  of  a  house,  to  occupy  a  portion  of  the  side- 
walk and  street  with  building  materials  ;  so  that  there  is  an 
apparent  conflict  between  this  act  of  1856  and  the  act  of 
Congress  of  1848,  containing  this  general  prohibition. 

Now,  it  is  sought  to  reconcile  them  by  interpreting  the 
act  of  Congress  as  applicable  merely  to  carriageways,  and 
the  ordinance  of  Washington  as  applicable  to  sidewalks. 
The  suggestion  is  quite  a  plausible  one,  but  it  fails  wholly 
to  reconcile  this  act  of  Congress  with  the  act  of  1856,  which, 
in  express  terms,  allows  the  carriageways  to  be  taken  and 
occupied  in  part  by  builders  with  building  material,  and  to 
auctioneers  when  displaying  their  goods  for  sale  in  front  of 
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their  places  of  business.     So  that  there  is  still  an  apparent 
conflict  between  the  two  acts. 

There  is  another  consideration  to  be  weighed  in  this  con- 
nection. In  contemplation  of  law,  the  street  includes  the 
whole  space  between  the  building  lines,  and  the  title  to  the 
streets  is  vested  in  the  United  States.  The  act  of  Congress 
of  1848  is  an  act  of  legislation  for  the  protection  of  this 
public  highway,  which  is  the  property  of  the  United  States, 
and  the  attempt  to^  reconcile  this  act  of  Congress  by  the 
interpretation  of  which  I  have  spoken,  leads  us  to  the  con- 
clusion that  Congress,  in  legislating  for  the  protection  of 
the  streets,  purposely  omitted  to  protect  the  footways  and 
sidewalks,  leaving  them  open  to  the  unrestricted  occupation 
of  anybody  who  chose  to  avail  themselves  of  that  privilege. 
It  is  difficult  to  conceive  that  Congress,  by  an  act  of  pro- 
hibition of  this  kind,  would  simply  protect  the  carriageways 
from  encroachment,  and  at  the  same  time  leave  it  open  to 
anybody  to  occupy  and  use  the  travelled  sidewalks.  I  do  not 
think,  therefore,  that  this  mode  of  reconciling  these  acts  is 
to  be  adopted,  and  it  seems  to  me  that  they  can  be  recon- 
ciled by  interpreting  them  to  apply  to  different  subjects. 
The  act  of  Congress  and  the  act  of  1862  of  Washington 
apply  to  occupation  of  the  street  or  parts  of  it ;  and  the  act 
of  1856  of  Washington  applies  to  obstructions  in  the  streets. 
Now,  these  are  not  convertible  terms.  Occupation  to  be 
sure  is  an  obstruction,  but  an  obstruction  may  not  always 
be  an  occupation.  For  exainple,  in  the  act  of  1856  there  is 
an  implied  license  to  persons  to  place  goods,  wares  and  mer- 
chandise on  the  footways  of  a  street  within  four  feet  from 
the  building  line,  and  we  can  well  understand  that  as  a 
license  to  business  men  to  have  space  to  display  their  goods 
in  front  of  their  places  of  business,  and  this  would  constitute 
an  obstruction^  a  licensed  obstruction ;  but  if  anybody  should 
undertake,  under  authority  of  that  implied  license,  to  extend 
his  building  out  four  feet  from  the  building  line,  it  would 
be  obviously  something  more  than  an  obstruction  ;  it  would 
be  an  occupation  of  a  portion  of  the  street.  So,  too,  if  he 
should  build  a  new  house  in  connection  with  bis  building 
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that  rested  permanently  within  the  four  feet  from  the 
bniiding  line,  it  would  be  an  occupation  within  the  pro* 
hibitiou  of  the  act  of  Congress  of  1848,  and  the  act  of  Wash- 
ington  of  1862 ;  and  it  makes  no  difference,  in  my  judgment, 
whether  it  is  a  new  building  connected  with  an  old  one,  or 
a  separate  and  distinct  one.  Anything  in  the  shape  of  an 
obstruction  which  is  intended  to  remain  permanently  upon 
a  part  of  the  street,  and  to  be  used  by  the  owner  exclusively 
for  his  own  private  purpose,  comes  within  the  description  of 
»n  occupation  which  is  inhibited  by  the  act  of  Congress  and 
the  ordinance  of  1862. 

It  is  obvious  that  there  is  a  broad  distinction  between 
transgressions  of  that  act,  of  the  kind  which  I  have  described, 
and  the  mere  temporary  use  of  the  sidewalk  by  business  men 
in  the  transaction  of  their  legitimate  business,  in  the  display 
of  their  goods,  wares  and  merchandise  in  front  of  their 
stores.  There  is  obviously  a  broad  line  of  distinction 
between  the  two  classes  of  cases.  The  goods  are  put  upon 
the  street  temporarily,  and  intended  for  removal ;  that  is  a 
licensed  obstruction  under  the  act  of  1856.  But  to  erect 
any  kind  of  a  structure,  a  booth,  addition  to  a  house,  &c., 
and  to  occupy  a  part  of  the  street  the  whole  time,  and  to  be 
under  the  exclusive  control  and  in  the  use  in  that  way  of 
the  owner  of  the  adjoining  building,  or  a  stranger  holding 
under  his  license,  anything  of  that  kind  I  deem  to  be  an 
occupation  of  the  street  within  the  prohibition  of  the  act  of 
Congress  and  of  the  ordinance  of  Washington  of  1862. 

The  ordinance  of  1861  is  supposed  to  have  repealed  that 
of  1862.  I  do  not  look  upon  it  in  that  light  exactly.  It  is 
intended  to  have  more  scope  than  the  act  of  1862.  I  think 
that  act  was  intended  to  be  more  comprehensive  than  the 
act  of  1862,  and  applies  to  obstructions  proper.  The  act  of 
1862  does  not  make  it  a  condition  before  proceeding  against 
a  party  that  there  shall  be  notice,  but  the  act  of  1864  makes 
it  the  duty  of  the  justice  to  give  notice  to  the  party  to  re- 
move an  obstruction,  and  upon  his  failure,  then  to  entertain 
suit  against  him  for  penalty  for  not  doing  it.  I  am  not  pre- 
pared to  say  that  an  obstruction  might  not  also  be  an  occu- 
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pation.  I  think  it  may  often.  What  under  ordinary  cir- 
cumstanceB  would  be  a  temporary  obstruction  would,  if 
allowed  to  remain  and  occupy  a  part  of  the  street,  become 
an  occupation  of  it.  The  terms  are  not  convertible.  They 
are  two  different  things,  and  in  my  judgment  a  permanent 
occupation  by  any  sort  of  structure,  a  booth,  a  building,  or 
what  not,  if  it  rests  permanently  on  the  street,  and  is  uiider 
the  exclusive  use  of  the  owner,  is  an  occupation  within  the 
prohibition  of  the  law.  With  my  understanding  of  the 
nature  of  the  case  of  Monroe,  judgment  must  be  against  him. 


Alteneck's  Appeal.  868 

In  Be  Alteneck's  Appeal. 
Patent  Appeals.    No.  63. 

Deeldad  NoTember  t7.  18SS. 

The  law  confers  upon  the  Commisiioner  of  Patents  the  power  to  insti- 
tute an  inquiry  into  such  allegations  of  public  use  and  sale  as  would 
bar  a  patent ;  and  this  inquiry,  though  ex  parXe  in  form,  is  substantially 
a  contest  to  be  regnilated  and  determhied  by  the  rules  of  eyldence ; 
hence  ex  varU  affldaVits  of  those  adyerse  in  interest,  talcen  without 
notice  ana  opportunity  to  cross-examine,  are  inadmissible  upon  the 
merits. 

The  Case  is  stated  in  the  opinion. 

Chas.  S.  Whitman  for  appellant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

In  this  case  it  appears  that  Alteneck's  application  has  been 
rejected  by  the  Commissioner  on  the  ground  that  his  al- 
leged invention  was  in  public  use  and  on  sale  for  more  than 
two  years  before  the  time  when  his  application  for  a  patent 
was  filed.  This  is  a  sufficient  ground  for  the  rejection  of  an 
application  for  a  patent,  if  it  be  sufficiently  established. 

The  appellant  complains  that  no  notice  was  given  him 
of  the  intention  to  take  and  file  affidavits,  and  that  no  op- 
portunity was  given  him  by  the  Commissioner  to  cross- 
examine  the  affiants,  and  so  the  facts  appear.  When  the 
Commissioner  has  personal  knowledge  of  the  prior  use  and 
sale,  or  other  fact  pertinent  to  the  question  of  patentability, 
he  is  authorised  to  act  upon  that  knowledge ;  but  when  he 
does  not- possess  such  knowledge,  and  has  to  acquire  his  in- 
formation through  the  testimony  of  others,  the  examination 
becomes  a  kind  of  judicial  inquiry,  and  when  the  testimony 
is  furnished  by  those  in  adverse  interest  it  becomes  substan- 
tially a  contest,  although  the  proceeding  is  in  form  ex  parte. 
In  such  case  justice  requires  that  the  fate  of  the  application 
be  determined  by  proof  which  conforms  to  the  fundamental 
canons  of  the  law  of  evidence.  According  to  these,  ex  parte 
affidavits,  taken  without  opportunity  to  cross-examine,  are 
in  no  case  admissible  upon  the  merits  of  a  cause,  though, 
from  necessity,  they  are  relied  upon  to  determine  collateral 
issues  that  spring  up  during  its  progress. 

It  appears  that  time  was  given  to  Alteneck  within  which  to 
45 
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rebut  the  allegations  of  public  use  and  sale  made  in  the 
affidavits.  The  right  to  cross-examine  is,  however,  quite  as 
important  as  the  right  to  rebut.  It  is  clear  that  if  the 
statutes  authorize  the  Commissioner  of  Patents,  with  the 
approval  of  the  Secretary  of  the  Interior,  to  institute  pro- 
ceedings for  inquiring  into  allegations  of  public  use  or  sale 
of  an  invention,  such  as  are  made  by  the  affidavits  in  this 
case,  and  if,  in  such  proceedings,  the  law  contemplates  the 
examination  and  cross-examination  of  witnesses,  then  it 
cannot  be  in  accordance  with  law  finally  to  reject  an  appli- 
cation for  a  patent  upon  mere  ex  parte  affidavits  taken  with- 
out notice  and  cross-examination. 

We  have  examined  the  statutes,  and  are  of  opinion  that 
sufficient  authority  exists  to  warrant  the  Commissioner  of 
Patents  in  instituting  an  inquiry  into  allegations  of  public 
use  or  sale  of  an  invention  upon  which  a  patent  is  claimed, 
having  occurred  more  than  two  years  before  the  application 
for  patent  was  filed. 

As  it  seems  to  be  the  duty  of  the  Commissioner  of  Pat« 
ents  to  examine  these  questions  thoroughly  whenever  they 
arise  bona  fide  in  connection  with  an  application  for  a  patent, 
and  as  no  such  examination  appears  to  have  been  made  in 
this  case,  in  which  the  usual  methods  of  examination  and 
cross-examination  under  oath  were  resorted  to,  we  do  not 
think  the  Commissioner  was  justified  in  finally  rejecting 
Alteneck's  application  for  a  patent,  and  cannot  confirm  his 
decision. 
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FisK,  Clark  ft  Flagg  vs.  Hollander  Brothers. 
Equitt.    No.  7155. 

Decided  Janiiary  17, 188R. 

1.  An  assigninent  of  a  patent  is  not  void  because  it  does  not  set  forth 
the  first  names  of  the  assignees :  thus  an  assignment  to  ^'  Fisk,  Clark 
and  Flagg ''  is  good.  So,  too,  letters-patent  of  the  United  States  for 
an  inyention  may  issue  to  assignees  so  ilesigiiated.  In  both  cases  the 
parties  need  only  to  be  ascertained  by  sufilcient  parol  proof.  So,  too, 
where  the  subject-matter  of  assignment  is  designated  as  the  exclusive 
right  to  an  invention  described  In  a  specification  ahreadif  prepared 
and  executed  bv  the  assignor,  the  means  of  ascertainment  are  f  ur- 
nislied  when  this  specification  is  supplied  as  proof. 
'  2.  In  like  manner,  where  a  patent  for  an  improvement  describes  the  thing 
to  be  improved,  as  what  is  '*  known  to  the  trade  as  fiat  scarfs/'  such  a 
designation  is  in  contemplation  of  law  certain  and  definite.  What  a 
'^  fiat  scarf,"  as  known  to  the  trade,  actually  was,  and  what  was 
meant  by  **'  the  trade,*'  are  matters  to  be  ascertained  by  proot 

3.  However  careful  the  court  will  be  not  to  enlarge  a  claim  for  a  patent, 
it  will  nevertheless  apply  intelligently  and  lainy,  for  the  purpose  of 
ascertaining  its  actual  meaning,  every  part  of  the  specification  to 
which  it  refers ;  and  it  will  consider  as  embodied  in  the  claim  what- 
ever by  lair  interpretation  is  drawn  into  it  from  other  parts. 

4.  Letters-Patent  No.  222,204  are  declared  to  be  valid,  and  an  alleged 
infringement  of  same,  considered  and  decided  so  to  Im  by  the  court. 

The  Case  is  stated  in  the  opinion. 

David  A.  Burr,  Randolph  Coylb  and  R.  J.  Watson  for 
plaintiffs. 

Lewis  Abraham,  John  J.  Weed  and  J.  P.  Fitch  for  de- 
fendants. 

Mr.  Justice  James  delivered  the  opinion  of  the  conrt. 

The  complainnnts  bring  this  suit  for  infringement  of  Let- 
ters Patent  No.  222,264,  issued  to  them  as  assignees  of 
Thomas  J.  Flagg,  one  of  the  complainants,  for  an  improve- 
ment in  scarfs  for  gentlemen's  wear.  It  alleges  tha|  Flagg, 
prior  to  the  14th  day  of  August,  1879,  was  the  original  and 
first  inventor  of  a  new  and  useful  improvement  in  neck 
scarfs  ;  that  prior  to  that  date  he  sold  and  assigned  to  the 
complainants  the  full  and  exclusive  right  to  his  said  inven- 
tion, and  that,  upon  due  application,  these  letters  were  issued 
to  complainants  on  December  2, 1879.  It  charges  infringe- 
ment by  the  defendants,  and  prays  that  they  be  restrained 
both  by  preliminary  and  perpetual  injunction  from  such  in- 
fringement ;  that  they  render  an   account  of  their  manu- 
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factare  or  Bale  of  scarfs  in  infringement  of  complainants' 
right,  and  be  decreed  to  pay  damages  resulting  to  complain- 
ants from  such  manufacture  and  sale. 

Flagg's  specification,  which  is  a  part  of  complainants' 
patent,  set  forth  that  his  invention  reflates  to  that  class  of 
scarfs  for  gentlemen's  wear  known  to  the  trade  as  ^^  flat " 
scarfs.  It  then  describes  the  previous  state  of  the  art  in 
the  following  words : 

"  Heretofore  the  aprons  used  in  combination  with  the  cen- 
ter piece  in  the  construction  of  this  style  of  scarfs  have  been* 
each  in  the  general  form  of  a  parallelogram,  the  upper  edge 
being  cut  or  folded  over  in  a  right  line  at  right  angles  to  the 
length  of  the  piece,  and  parallel  or  nearly  so  to  the  lower 
edge  thereof;  leaving  the  upper  outer  corners  of  the  aprons, 
after  the  aprons  are  crossed  and  adjusted  in  place  upon  the 
center  piece,  projecting  outward  in  a  sharp  angle  liable  to . 
catch  in  the  vest  of  the  wearer,  to  work  put  and  become  ex- 
posed, and  to  operate  oftentimes  as  a  means  for  disarrang- 
ing the  whole  scarf.  I  have  found  likewise  the  combination 
of  a  fiat  scarf  with  an  ordinary  shield,  tapering  more  or  less 
from  a  comparatively  wide  center  to  narrow  ends,  disadvan- 
tageous, in  that  the  upper  outer  edges  of  the  scarf  are  left 
unprotected  by  the  shield,  and  measurably  undefined  by 
the  neck  band,  resulting  in  an  ill  fit  of  the  upper  portion 
of  the  scarf  upon  the  wearer."  He  then  explains  that 
the  object  of  his  invention  is,  "  to  remedy  these  defects  in 
the  old  style  of  fiat  scarfs,  and  to  so  improve  and  perfect 
the  same  as  to  obtain  a  neater  and  more  comfortable  fit  of 
the  upper  part  of  the  scarf  about  the  neck  of  the  wearer, 
and  give  a  handsomer  finish  thereto  when  properly  secured  in 
place  by  the  neck  band." 

The  description  of  the  invention  itself  and  of  its  opera- 
tion is  pa  follows : 

^'  It  consists  in  combining  with  the  center  piece  of  a  flat 
scarf  two  aprons,  each  of  which  has  the  upper  portion  of 
its  outer  edge  cut  or  folded  to  form  an  elliptical  carve,  said 
carve  commencing  at  or  near  the  point  crossed  by  the  neck 
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baud,  and  extending  thence  i^o  a  point  below  the  wideBt  part 
of  the  acarf  fcom  whence  the  edge  is  left  to  extend  in  a 
right  line  pamllel  to  the  inner  edge. 

''  It  consiets  likewise  in  the  combination  with  a  flat  scarf 
of  a  shield  conforming  in  lei^h  to  the  entire  width  of  the 
upper  portion  of  the  scarf,  so  as  to  support  and  stifien  tbe 
onter  edges  of  the  scarf,  and  so  constriicted  as  that  the 
length  of  itB  upper  edge  shall  eqcml  or  exceed  that  -of  its 
lower  edge,  and  the  outline  of  its  outer  ends  conform  sob- 
etantially  with  the  correi{)oiiding  «dges  of  the  scarf. 

^<  In  the  accompanying  drawings  figure  1  is  a  front  view, 
and  £igare  2  an  elevation  of  the  reverse  or  under  side  of  my 
improved  flat  scarf. 

<*  A,  fig.  1,  is  the  center  piece,  B  B  the  aprons,  and  C  the 
neckband  of  the  scarf.  The  aprons  are  arranged  to  crosv 
the  one  over  the  other  (see  fig.  1),  and  the  upper  corners  of 
the  inner  edges  thereof  are  secured  to  the  outer  ends  of  the 
centerpiece  in  the  usual  manner. 

^*  The  upper  comer  of  the  onter  edge  of  each  apron  is  cut 
away  and  turned  under  to  present  an  elliptical  curve,  be- 
ginning at  the  upper  corner,  d,  of  the  inner  edge  of  the 
apron,  and  extending  thence  to  a  point  about  midway  the 
length  of  the  scarf,  as  shown  in  fig.  1.  The  effect  of  com- 
bining this  form  of  apron  with  the  center  piece  as  described, 
is  to  n{u*row  somewhat  the  upper  portion  of  the  scarf,  and 
to  obviate  the  projecting  angular  cornere  found  in  such 
scarfs  as  heretofore  made. 

E,  tig.  2^  is  an  improved  shield  for  stiffening  the  upper 
portion  of  the  flat  scarf  and  improving  the  fit  thereof.  The 
length  of  the  shield  E  equals  the  width  of  the  upper  por- 
tion of  the  scarf,  the  ends  of  the  shield  being  made  to  e^- 
•tend  out  to  the  outer  edge  of  the  aprons  of  the  scarf,  with 
which  they  are  made  to  conform  in  outline,  and  to  which 
they  are  secured,  as  shown  in  fig.  2.  The  ends,//,  of  the 
shield  oorrespond  substantially  in  width  with  the  central 
portion  thereof.  The  shield  is  made  of  cardboard,  thin 
metal  or  other  suitable  material. 

'^  The  neckband,  O,  is  secured  to  the  scarf  at  the  upper  end 
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of  one  of  the  aprons,  and  its  tip  w  is  left  free  to  pass  under 
the  shield  through  a  suitable  opening  at  the  top  of  the 
other  apron  (see  dotted  lines,  fig.  2),  and  passing^  out 
from  the  lower  edge  of  the  shield,  is  properly  secured,  as 
desired,  by  means  of  the  needle  K  or  other  equivalent  de- 
vice. 

''When  the  neckband  is  passed  around  the  neck  and 
through  under  the  shield,  and  drawn  up  to  be  fastened  by 
the  needle,  K,  the  tension  upon  the  ends,  /  /,  of  the  long 
shield,  E,  will  operate  to  impart  such  a  curve  to  the  shield 
and  scarf  as  will  produce  a  graceful,  easy  fit,  the  upper  outer 
edges  of  the  scarf  being  so  stifiPened  and  supported  by  the 
extended  ends  of  the  shield  so  as  to  be  constantly  main- 
tained thereby  in  proper  adjustment,  while  the  elliptical 
•curve  of  these  edges  prevents  them  from  catching  and  en- 
gaging in  the  clothing,  and  imparts  a  neat  and  ornamental 
finish  to  the  entire  scarf. 

"  It  is  evident  that  the  lower  edge  of  the  shield  may  be 
partially  indented  or  cut  away,  either  in  the  center  or  at  the 
ends,  without  departing  from  my  invention,  in  which  I  con- 
template such  a  relative  proportion  5f  the  ends  with  regard 
to  the  center  as  that  the  former  shall  approximate  the  width 
of  the  latter,  and  impart  firm  support  to  the  upper  end  of 
each  apron  along  its  outer  edge." 

Having  thus  described  his  alleged  invention  and  its  func- 
tions and  operation,  the  applicant  stated  his  disclaimer  and 
his  claims,  as  follows  : 

"I  do  not  claim,  broadly,  a  scarf  composed  of  a  center 
piece  and  cross  aprons  with  the  upper  portions  rounded  as 
shown  in  English  Patent  No.  8,851  for  the  year  1873: 
but— 

''  I  claim  as  my  invention  : 

''  1.  The  combination  with  the  center  piece,  A,  and  neck- 
band, C,  of  a  flat  scarf,  and  with  each  other,  of  crossed 
aprons,  6  B,  each  cut  or  folded  to  form  an  elliptical  curve, 
beginning  at  the  point  crossed  by  the  neckband,  and  ter- 
minating at  a  point  below  the  widest  portion  of  the  scarf. 
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substantially  as  herein  set  forth,  for  the  purpose  described. 
.  "  2.  The  combination,  with  the  upper  portion  of  a  flat 
scarf  and  with  its  attached  neckband,  of  a  shield  or  stiflien- 
ing  piece  covering  the  entire  width  of  the  upper  end  of  the 
scarf,  and  the  length  of  whose  upper  edge  equals  or  exceeds 
that  of  its  lower  edge,  substantially  as  and  for  the  purpose 
herein  set  forth. 

"3.  A  flat  scarf,  having  its  upper  edge  extended  in  a 
right  line  to  bend  upon  the  neck  of  the  wearer,  in  combina- 
tion with  a  stiffening  piece  or  shield  projecting  to  the  ex- 
tremities of  said  upper  edge,  and  with  a  neckband  so  in- 
tersecting and  engaging  said  upper  edge  at  or  near  its  ex- 
tremities as  to  produce,  when  properly  secured,  a  flexion  of 
the  shield  and  scarf,  substantially  as  and  for  the  purpose 
herein  set  forth." 

It  is  claimed  by  the  respondents  that  for  several  reasons 
this  patent  is  void  ;  but  before  we  consider  these  propo- 
sitions, we  will  refer  to  a  preliminary  objection  to  the  terms 
of  the  assignment  and  of  the  grant  itself. 

It  will  be  observed  that  the  three  persons  to  whom  the 
patent  was  issued  are  designated  therein  simply  as  Fisk, 
Clark  and  Flagg,  further  described  as  of  New  York  city. 
The  recorded  assignment  sets  forth  that  <^I,  Thomas  J. 
Flagg,  of  the  city  and  State  of  New  York,  have  and  do 
assign  unto  Messrs.  Fisk,  Clark  and  Flagg,  of  said  city  and 
State  of  New  York,  the  full  and  exclusive  right  to  a  cer- 
tain new  and  useful  invention  in  gentlemen's  scarfs,  for 
.  which  I  am  about  to  make  application  for  Letters  Patent 
of  the  United  States,  and  which  is  fully  set  forth  and  de- 
scribed in  the  specification  prepared  and  executed  by  me 
preparatory  to  obtaining  Letters  Patent  of  the  United  States 
therefor."  It  is  objected  that  this  assignment  is  void  for 
uncertainty  of  parties,  because  it  does  not  set  forth  the  first 
names  of  the  so-called  assignees.  In  other  words,  it  is  ob- 
jected that  no  assignment  was  presented  to  the  Commis- 
sioner of  Patents,  and  that  he  therefore  acted  without  juris- 
diction in  issuing  a  patent  to  the  persons  called  Fisk,  Clark 
and  Flagg,  as  assignees  of  Thomas  J.  Flagg.    The  same  ob- 
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jection  of  uncertainty  of  parties  was  urged  to  the  patent 
itself.    We  think  that  these  objections  are  not  well  taken. 

Such  a  designation  may  be  the  ordinary  and  proper  de- 
scription of  a  partnership  firm,  that  is  to  say,  may  be  the 
name  and  style  by  which  they  are  known.  It  may,  there- 
fore be  applied  to  the  parties  intended,  by  proof  of  the  ex- 
istence of  a  partnership  bearing  that  name,  and  of  an  ac- 
tual delivery  of  the  assignment  to  the  partnership  so  known 
and  designated  ;  atid  this  proof  has  been  fnlly  supplied  in  the 
case  before  us.  The  uncertainty  of  parties  is  difterent  only 
in  degree,  not  in'  kind,  from  that  which  may  exist  when  the 
whole  name  of  the  party  is  stated  in  an  instrument.  In 
both  cases  the  parties  need  only  to  be  ascertained  by  suf- 
ficient parol  proof.  See  Morse  vs.  Carpenter,  19  Vermont, 
613.  The  same  reasoning  is  applicable  to  the  subject  mat- 
ter of  assignment.  The  particular  matter  assigned  is  desig- 
nated as  the  exclusive  right  to  an  invention  described  in  a 
specification  already  prepared  and  executed  by  the  assignor* 
The  means  of  ascertainment  are  furnished,  and  the  proof  ia 
ascertainment  has  been  supplied. 

We  come,  then,  to  the  contents  of  the  patent.  The  re- 
spondents insist  that  it  is  void  because  it  contains  a  mis- 
statement of  essential  facts  relating  to  the  state  of  the  art, 
inasmuch  as  the  specification,  which  is  part  of  the  patent, 
sets  forth  that,  prior  to  Flagg's  application,  the  aprons  of 
flat  scarfs  had  been  made  in  the  general  form  of  a  parallel- 
ogram, with  objectionable  projecting  upper  outer  angles* 
It  would  be  cumbrous,  and  it  is  needless  to  describe  here  the . 
characteristics  of  the  exhibits  produced  in  support  of  thia 
objection.  We  have  examined  them,  with  the  testimony 
relating  to  them,  and  have  found  that  the  greater  number 
were  not  what  have  been  known  in  the  trade  as  ^^  flat  scarfs," 
and  were  neither  intended  nor  adapted  to  serve  the  purposes 
of  that  class  of  scarfs.  As  to  those  which  actually  were  of 
that  class,  we  are  of  opinion  that  they  fail  to  demonstrate  any 
essential  misrepresentation  in  the  application  for  a  patent. 
It  was  not  essential  that  they  should  prove  to  have  been  io 
the  precise  form  of  a  parallelogram.    The  essential  point 
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was,  that,  by  reason  of  being  cut  or  folded  after  the  same 
law  as  the  parallelogram,  so  far  as  that  form  presented  angles, 
they  did  in  fact  expose  angles  in  the  same  manner  with  a 
parallelogram,  and  that  these  angles  caused  disarrangement 
of  the  scarf  under  the  action  of  the  waistcoat.  Even  if 
variations  from  that  form  be  shown  in  previously  existing 
flat  scarfs,  no  misstatements  of  essential  facts  is  thereby 
established,  if  that  variation  left  the  same  angles  with  the 
same  effects.  Such  a  misstatement  as  to  geometrical  form 
could  not  mislead  the  Commissioner  of  Patents  as  to  the 
propriety  of  granting  a  patent  for  a  new  device  which  reme- 
died the  defept.  We  have  observed  that  the  aprons  of 
some  of  these  earlier  flat  scarfs  did  depart  considerably,  in 
a  geometrical  sense,  from  the  form  of  a  parallelogram,  but 
we  have  observed  also  that  in  these  cases  the  disturbing 
angle,  which  a  parallelogram  would  have  left,  was  only 
shifted  to  a  new  position  and  rendered  less  troublesome.  It 
was  not  removed  nor  wholly  deprived  of  its  eft'ects.  The 
object  of  this  part  of  a  specification  is  to  describe  the  de- 
fect or  want  to  be  remedied  ;  in  this  case  that  defect  did 
exist,  and  it  was  indicated  with  substantial  correctness. 
We  hold,  then,  that  the  objection  of  essential  missrepre- 
sentation  of  the  state  of  the  art  is  not  supported. 

It  was  next  objected  that,  while  this  patent  is  granted 
for  the  invention  of  improvements  upon  "  flat  scarfs,"  the 
thing  to  be  improved  is  itself  left  indefinite.  This  in- 
definiteness  is  not  apparent  on  the  face  of  the  patent.  The 
thing  to  be  improved  is  there  described  as  what  is  ^^  known 
in  the  trade  as  flat  scarfs ;"  and  in  contemplation  of  law 
such  a  description  is  certain  and  definite.  What  a  flat 
scarf,  as  known  to  the  trade,  actually  was,  and  what  was 
meant  by  "  the  trade,"  was  a  matter  to  be  ascertained  by 
proof,  and  we  think  that  both  facts  were  sufiiciently  ascer- 
tained in  this  case.  The  questions  of  invention  of  opera- 
tive combination,  and  of  novelty  presented  to  us,  relate 
to  this  particular  class,  and  to  no  other  class  of  scarfs  for 
men's  neckwear ;  and  we  have  found  in  the  proof  a  safe 
guide  in  determining  the  application  of  these  questions. 
46 
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We  have  next  to  consider,  therefore,  the  improvements 
claimed  to  have  been  made  upon  existing  styles  of  scarfs. 
And  first;  we  must  ascertain  the  meaning  and  scope  of  the 
three  **  claims  '*  of  invention. 

The  respondents,  in  applying  the  principle  that  a  claim 
cannot  be  enlarged  by  reading  into  it  anything  from  other 
parts  of  the  specification,  have  treated  these  claims  too  much 
as  isolated  propositions.  It  may  be  that  the  courts  are 
stricter  than  they  used  to  be  in  limiting  a  patent  to  what  ia 
technically  claimed,  although  a  larger  invention  may  have 
been  shown  in  the  descriptive  part  of  the  specification  ;  bat 
we  are  not  aware  that  any  new  policy  of  strictness  has  been 
introduced  in  ascertaining  what  is  in  fact  claimed.  How- 
ever careful  we  must  be  not  to  enlarge  a  claim,  we  are  left 
free  to  apply  intelligently  and  fairly,  for  the  purpose  of  as- 
certaining its  actual  meaning,  every  part  of  the  specifica- 
tion to  which  it  refers  ;  and  we  are  to  consider  as  embodied 
in  the  claim  whatever  by  fair  interpretation  is  drawn  into  it 
from  the  other  parts.  Thus  as  to  the  form  and  propi^rtions 
and  arrangement  and  position  of  the  elements  of  a  combina- 
tion mentioned  in  the  claim,  we  understand  that  the  claim 
refers  to  a  combination  of  these  elements  when  they  are 
formed  or  proportioned,  or  placed  exactly  as  they  ate  de- 
scribed in  the  model  and  descriptive  part  of  the  specifica- 
tion, or  when  they  are  formed  or  proportioned  or  placed  sub- 
stantially as  there  described  and  for.  the  purpose  there 
stated.  In  this  way  we  propose  to  determine  the  meaning 
and  scope  of  these  claims. 

Claim  1  is  for  'Uhe  combination  with  the  center  piece.  A, 
and  the  neckband,  C,  of  a  flat  scarf,  and  with  each  other,  of 
crossed  aprons,  B  B,  each  cut  or  folded  to  form  an  elliptical 
curve,  begin  ning  at  the  point  crossed  by  the  neckband,  and  ter- 
minating at  a  point  below  the  widest  portion  of  the  scarf, 
substantially  as  herein  set  forth  for  the  purpose  described." 
In  the  descriptive  part  of  the  specification,  we  find  this  com- 
bination described  in  the  same  words,  except  that,  after 
giving  the  terminating  point  of  the  curve,  the  description 
states  that  from  that  point  '^  the  edge  is  left  to  extend  in  a 


FiSE,  Clare  k  Flago  v.  Hollander  Bros.    '      863 

right  line  parallel  to  the  inner  edge."  Then,  in  the  explana- 
tion of  the  drawing,  it  is  stated  that :  '<  The  aprons  are  ar- 
ranged to  cross  the  one  over  the  other  (see  fig.  1),  and  the 
upper  corners  of  the  inner  edges  thereof  are  secared  to  the 
outer  ends  of  the  center  piece  in  the  usaal  manner.  The 
upper  corner  of  the  outer  edge  of  each  apron  is  cut  away 
and  turned  under  to  present  an  elliptical  curve,  beginning 
at  the  upper  corner,  d,  of  the  inner  edge  of  the  apron,  and 
extending  thence  to  a  point  about  midway  the  length  of  the 
scarf,  as  shown  in  figure  1."  We  have  here  a  definite  de- 
scription of  the  point  at  which  the  curve  begins,  of  its  form, 
of  the  point  at  which  it  terminates,  and  of  the  manner  in 
which  the  apron  is  combined  with  the  center  piece.  It  is 
secured  to  the  outer  end  of  the  latter.  Next,  as  to  the 
neckband.  Figure  2  represents  the  back  of  the  scarf.  The 
description  of  the  elements  there  shown  relates  chiefly 
to  the  shield,  an  element  not  included  in  claim  one  ;  but 
the  next  paragraph  relates  in  efiPect  to  both  drawings,  and 
in  part  to  claim  one,  when  it  describes  the  placing  of  the 
neckband.  It  is  there  stated  that:  ^'The  neckband,  C,  is 
secured  to  the  scarf  at  the  upper  end  of  the  aprons,  and  its 
tip,  W,  is  left  to  pass  under  the  shield  through  a  suitable 
opening  at  the  top  of  the  other  apron."  The  neckband, 
then,  is  be  attached  in  this  combination  to  the  scarf  itself, 
by  being  attached  at  the  upper  end  of  one  of  the  aprons. 
This  claim,  as  explained  by  its  references,  appears  to  us 
to  be  definite  and  intelligible.  The  center  piece  occupies 
the  angle  formed  by  the  crossing  of  the  aprons,  the  upper 
inner  comer  of  each  of  the  aprons  is  secured  to  the  ad- 
joining outer  end  of  the  center  piece,  the  curve  of  the  aprons 
begins  at  the  upper  corner  of  the  inner  edge  of  each  apron, 
as  indicated  by  the  point,  d,  in  the  drawing,  and  the  neck- 
band is  fastened  to  the  scarf  at  the  upper  end  of  one  of  the 
aprons ;  in  other  words,  it  is  shown  to  be  fastened  to  the  top  > 
edge  of  the  scarf.  There  is  no  uncertainty  as  to  the  ele- 
ments of  which  this  combioation  is  to  consist,  nor  as  to  the 
manner  in  which  they  are  to  be  put  together.  The  re- 
spondents deny,  however,  that  they  tbrm  a  combination,  or 


864      '    FiSK,  Clark  &  Flagg  n.  Hollander  Bros. 

any  more  than  an  aggregation  of  elements.  We  have 
therefore  to  consider  whether  they  co-operate ;  and,  first, 
whether  the  neckband,  as  here  combined  with  the  ellipitical 
apron,  so  co-operates  with  its  form  as  to  enable  the  latter 
to  accomplish  the  object  of  that  form. 

It  is  plain,  while  this  form,  in  which  projections  are  re- 
moved, is  of  itself  adapted  to  avoid  disturbance  from  the 
lateral  pressure  of  the  vest,  it  must  accomplish  this  object 
more  perfectly  if  something  attached  to  it  operated  to 
draw  the  curved  line  against  the  breast  of  the  wearer,  and 
away  from  the  vest.  In  that  case  the  curved  line,  although 
contributing  by  its  form  to  the  avoiding  of  disturbance 
would  depend,  for  its  more  perfect  operation  for  that  pur- 
pose, upon  the  aid  of  its  attachment ;  and  there  would  be 
no  question  of  co-operation.  It  is  claimed  that  precisely 
this  assistance  is  given  to  the  elliptical  apron  by  the  neck- 
band as  attached  in  this  combination.  We  think  that  upon 
a  mere  inspection  of  the  manner  and  place  of  this  attach- 
ment, as  shown  in  the  drawings  and  verbal  explanations  of 
the  specifications,  and,  therefore,  as  claimed  by  reference,  it 
appears  that  a  neckband  attached  to  the  top  line  of  the 
aprons,  as  here  shown,  docs  operate  to  draw  the  whole  of  the 
curve  towards  the  breast  of  the  wearer  and  away  from  the 
vest,  and  in  this  way  does  assist  the  forms  of  the  apron  to 
accomplish  its  purpose  of  avoiding  disturbance  from  the 
lateral  pressure  of  that  garment ;  in  other  words,  that  it 
co-operates  with  the  form  of  the  aprons,  for  the  purposes 
set  forth  in  the  specification.  It  was  objected  in  argument 
that  the  office  of  the  neckband,  which  is  an  old  element  of 
flat  scarfs,  could  not  be  said  to  be  involved  in  the  form  of 
the  aprons,  because  it  would  perform  all  of  its  functions  if 
attached  to  a  flat  scarf  having  the  angles  mentioned  in  the 
description  of  the  state  of  the  art.  We  think  this  is  not 
« correct.  If  attached  in  the  manner  of  this  combination  to 
an  apron  having  disturbing  projections  it  could  not  operate 
to  hold  that  disturbing  line  to  the  breast  in  such  a  way  as  to 
serve  the  purpose  proposed.  It  might  operate  as  a  mere 
neckband,  figuring  as  a  turn  of  the  scarf  around  the  neck. 
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and  holding  the  front  of  the  scarf  ap  to  the  neck,  but  it 
would  not  acquire  its  new  office  of  drawing  the  edges  of  the 
apron  to  the  breast  in  such  a  way  as  to  avoid  disturbance 
from  the  vest.  It  acquired  its  function  of  helping  to  pro- 
duce a  better  fit  of  the  edges  of  the  scarf  by  means  of  its 
combination,  in  the  manner  here  described,  with  certain 
lines  capable  of  being  aifected  by  it  in  the  manner  and  for 
the  purposes  set  forth  in  the  patent.  We  think  that  the 
neckband  in  this  combination  co-operates  with  the  ellipti- 
cally  curved  aprons  for  the  purposes  set  forth. 

Next,  as  to  the  center  piece.  The  respondents  insist  that 
this  element  performs  no  mechanical  function  whatever ; 
that  il  serves  merely  to  fill  a  space  and  thereby  to  give  a 
proper  esthetical  effect  to  the  scarf,  and  that,  if  it  should 
be  removed,  the  other  elements,  the  neckband  and  the  aprons, 
would  perform  their  functions  in  the  same  manner  as  if  it 
were  present.  In  support  of  this  position  they  cite  the 
opinion  of  the  expert  called  by  the  complainants  themselves, 
who  says :  <'  I  am  not  aware  that  the  center  piece  has,  as 
such,  any  mechanical  function.  It  covers  a  space  between 
the  crossed  aprons."  The  attention  of  the  expert  was  not 
called  to  the  manner  in  which  the  center  piece  was  attached 
and  secured  to  the  inner  edges  of  the  aprons.  We  think 
that  when  thus  attached  it  plainly  does  more  than  fill  or 
cover  a  space  between  the  crossed  aprons.  Unless  some- 
thing, thus  occupying  the  angle  formed  by  the  crossing  of 
the  aprons,  should  hold  down  the  inner  edges  of  the  aprons, 
the  draught  of  the  neckband  upon  the  aprons,  which  this 
combination  involves,,  would  cause  those  edges  to  lift  away 
from  the  breast  and  would  disarrange  the  form  of  the  angle. 
Thus  the  neckband  would  have  to  perform  the  mechanical 
office  to  which  we  have  referred  at  the  expense  of  doing 
mischief  to  the  operation  and  fit  of  the  aprons  on  the  other 
side.  The  center  piece  therefore  enables  the  neckband  to 
perform  its  mechanical  function  in  the  proper  manner,  and 
thus  contributes  to  the  completeness  of  that  mechanical 
action.  Clearly  it  is  not  necessary  that  this  element  should 
co-operate  directly  with  the  form  of  the  aprons,  in  order  to 
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be  a  co-operative  element  of  the  combination  for  the  pur- 
pose set  forth  in  the  patent.  If  it  helps  the  neckband  to 
co-operate  in  the  proper  manner  with  the  form  of  the  apronB> 
that  is  to  saj;  to  act  as  a  draught  upon  the  aprons  withoat 
producing  disarrangement  of  those  aprons  on  the  other  side, 
it  operates  in  furtherance  of  the  operation  of  the  neckband. 
And  even  if  the  final  result  of  this  co-operation  were  merely 
to  produce  an  esthetical  effect,  the  means  by  which  that  re- 
sult was  effected  would  none  the  less  involve  mechanical 
co-operation.  We  think  that  an  original  combination  of 
the  kind  claimed  in  this  patent  is  patentable. 

Claim  2  is  for  "  the  combination  with  the  upper  portion 
of  a  flat  scarf,  and  with  its  attached  neckband,  of  a  shield 
or  stiffening  piece  covering  the  entire  width  of  the  upper 
end  of  the  scarf  and  the  length  of  whose  upper  edge  equals 
or  exceeds  that  of  its  lower  edge,  substantially  as  and  for 
the  purpose  herein  set  forth."  For  the  manner  in  which  it 
is  combined  with  the  upper  portion  of  the  scarf  and  the 
attached  neckband,  the  manner  in  which  it  covers  the  en- 
tire width  of  the  scarf,  the  manner  in  which  its  upper  edge 
is  to  equal  or  exceed  in  length  its  lower  edge,  and  the  pur- 
poses of  this  combination,  we  are  referred  to  other  parts  of 
the  specification.  These  references  involve  some  repetition. 
The  descriptive  part  of  the  specification  states  that  the  in- 
vention'^  consists,  lil^ewise,  in  the  combination  with  aflat 
scarf,  of  a  shield  conforming  in  length  to  the  entire  width 
of  the  upper  portion  of  the  scarf,  and  so  constructed  as  that 
the  length  of  its  upper  edge  shall  equal  or  exceed  that  of 
its  lower  edge,  and  the  outline  of  its  outer  ends  conform 
substantially  with  the  corresponding  edges  of  the  scarf." 
The  specification  then  adds  :  ^^  In  the  accompanying  draw- 
ings figure  1  is  a  front  view,  and  figure  2  an  elevation  of  the 
reverse  or  under  side  of  my  improved  scarf.  *  *  *  E, 
figure  2,  is  an  improved  shield  for  stiffening  the  upper  por- 
tion of  the  flat  scarf  and  improving  the  fit  thereof.  The 
length  of  the  shield,  E,  equals  the  width  of  the  upper  por- 
tion of  the  scarf,  the  ends  of  the  shield  being  made  to  ex- 
tend to  the  outer  edge  of  the  aprons  of  the  scarf,  with  which 
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they  are  made  to  conform  in  outline,  and  to  which  they  are 
Becuredyas  shown  in  fig.  2.  The  ends,  //,  of  the  shield 
corresponds  substantially  in  width  with  the  central  portion 
thereof.  •  •  •  The  neckband,  C,  is  secured  to  the  scarf 
at  the  upper  end  of  one  of  the  aprons,  and  its  tip,  W,  is 
left  free  to  pass  under  the  shield,  through  a  suitable  opening 
at  the  top  of  the  other  apron  (see  dottctd  line,  fig.  2),  and 
passing  out  from  the  lower  edge  of  the  shield,  is  properly 
secured,  as  desired,  by  means  of  the  needle,  £,  or  other 
equivalent  device.  When  the  neckband  is  passed  around  the 
neck  and  through  under  the  shield,  and  drawn  up  to  be  fas- 
tened by  the  needle,  K,  the  tension  upon  the  ends,  /  /,  of 
the  long  shield,  E,  will  operate  to  impart  such  a  curve  to  the 
shield  and  scarf  as  will  produce  a  graceful  easy  fit,  the  upper 
outer  edges  of  the  scarf  being  so  stiftened  and  supported  as 
to  be  constantly  maintained  thereby  in  proper  adjustment. 
*  *  •  It  is  evident  that  the  lower  edge  of  the  shield  may 
be  partially  indented  or  cut  away,  either  in  the  center  or  at 
the  ends,  without  departing  from  my  invention,  in  which  I 
contemplate  such  a  relative  proportion  of  the  ends  with  re* 
gard  to  the  center,  as  that  the  former  shall  approximate  the 
width  of  the  latter,  and  impart  firm  support  to  the  upper 
end  of  each  apron  along  its  outer  edge." 

It  is  objected  that  the  '<  upper  edge  "  of  the  shield  in  this 
combination  is  not  so  defined  as  to  enable  a  manufacturer  to 
know  whether  he  is  using  a  shield  which  falls  within  the 
claim.  Taken  by  itself,  the  statement,  that  the  length  of 
the  upper  edge  shall  equal  that  of  the  lower  edge,  is  unin- 
telligible and  precise  ;  but  uncertainty  is  said  to  arise  when 
it  is  applied  to  the  shield  exhibited  in  this  patent.  We 
agree  with  the  observation  of  the  expert  called  by  the  com- 
plainants themselves,  that  the  language  of  this  part  of  the 
claim  is  infelicitous  as  a  description  of  this  element ;  but 
we  agree  also  with  his  opinion  that  in  the  description  re- 
ferred to  by  it,  the  sense  and  manner  in  which  the  length 
of  the  upper  edge  shall  equal  that  of  the  lower  is  sufliciently 
shown.  They  show  that  a  part  of  the  aprons  or  scarf,  are  to 
be  taken  into  account  in  ascertaining  how  the  length  of  the 
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upper  edge  is  to  equal  that  of  the  lower.  The  neckband, 
which  is  one  of  the  elements  of  this  combination,  is  de- 
cribed  as  "  secured  to  the  scarf  at  the  upper  end  of  the 
aprons."  Of  course,  when  brought  around  the  neck  it  in- 
tersects the  upper  ends  of  the  other  aprons  at  the  same 
relative  point.  In  other  words,  as  we  have  already  said,  it 
occupies  positions  on  the  upper  edge  of  the  scarf ;  and  as  a 
shield  which  covers  the  whole  of  the  upper  portion  of  the 
scarf  must  have  coincident  lines,  the  neckband  occupies  the 
same  relative  positions  on  the  upper  edge  of  the  shield. 
Now,  the  verbal  description  and  the  drawings  show  that 
the  neckband,  while  thus  intersecting  the  upper  edge  of  the 
scarf  and  shield,  occupy,  on  either  side,  a  portion  of  the 
elliptical  curves,  and  that  these  curves  are  therefore  to  be 
taken  into  account  in  speaking  of  the  length  of  the  upper 
edge  of  the  shield. 

But  to  what  extent  are  these  curves  to  be  understood  as 
included  in  the  description  of  ^'  upper  edge  ?  "  Respondents 
insist  that  the  claim,  in  order  to  be  definite  enough  to  be 
valid,  should  fix  the  precise  points  at  which  the  upper  edge  in 
question  is  to  terminate  on  either  side ;  but  this  objection 
misapprehends  its  language  and  intent.  A  requirement  that 
the  length  of  the  upper  edge,  shall  equal  or  exceed  that  of  the 
lower  edge,  calls  for  certainty  of  extent,  or  points  of  termina- 
tion, only  to  this  efi[ect,  namely,  that  the  line  in  question  shall 
be  ^'  upper  edge  "  in  a  true  sense,  at  least  to  such  an  extent 
that  its  length  shall  equal  that  of  the  lower  edge.  Any 
shield  which  presents,  inclusive  of  portions  of  its  curves,  a 
true  upper  edge  until  that  edge  reaches  points  at  which  its 
length  is  equal  to  that  of  the  lower  edge,  is,  in  this  respect, 
ashield  which  falls  within  the  claim.  Whether  it  does  so  is 
determinable  upon  inspection  of  the  form  of  the  edge,  and, 
up  to  the  points  at  which  it  ^hall  be  found  to  be  equal  to  the 
length  of  the  lower  edge,  the  standard  expressed  is  per- 
fectly definite  and  certain.  Beyond  these  points  the  language 
of  the  claim  does  not  propose  to  fix  precise  termini,  and  if 
in  any  case,  there  is  uncertainty  as  to  how  far  beyond  these 
points  the  edge  in  question  preserves  the  character  of  upper 
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edge,  that  uncertainty  is  wholly  immaterial.  We  have  only 
to  add,  that  when  we  apply  this  claim  to  the  form  of  shield 
exhibited  in  the  patent,  we  find  there  a  true  upper  edge 
which  has  a  length,  even  by  transverse  measurement,  equal  to 
that  of  the  lower  edge.  We  proceed  then  to  consider  the 
operation  of  this  combination. 

The  co-operation  of  the  shield  and  scarf  is  obvious.  A 
stiffening  piece  which  conforms  in  outline  with  the  edges  of 
the  aprons,  and  is  secured  to  them,  cannot  fail  to  perform 
the  office  of  supporting  them  against  disturbance  by 
pressure  of  the  vest.  It  does  not  follow,  however,  that  the 
edges  so  supported  will  thereby  be  piade  to  fit  to  the  person, 
and  thus  more  completely  escape  that  pressure ;  and  it  is 
here  that  the  co-operative  action  of  the  neckband  and  the 
shield  applies.  When  drawn  up  and  fastened,  the  neckband, 
*'  by  tension  upon  the  ends,  /  /,  of  the  shield,"  as  pointed 
out  in  the  description,  will  operate  to  impart  flexion  to  the 
shield,  and  therefore  to  the  scarf,  and  thus  to  draw  the  edges 
of  the  latter  down  to  the  breast  and  away  from  the  pressure 
of  the  vest,  provided  it  is  applied  to  the  shield  in  such  a 
way,  or  to  a  shield  having  such  proportions,  that  the  flexing 
of  one  of  its  edges  will  flex  the  whole  of  of  it  in  the  man- 
ner desired.  Now,  this  efl:*ect  depends  upon  the  proportions 
of  the  upper  and  lower  parts  of  the  shield.  If  the  flexing 
force  is  applied  to  a  very  short  upper  edge  it  would  hardly 
flex  the  lower  edge  at  all,  but  it  would  have  greater  power 
to  do  so,  just  as  the  length  of  the  upper  edge  approached 
that  of  the  lower.  In  a  word,  the  co-operative  action  of 
the  neckband  depends  upon  the  proportion  of  the  two  edges 
to  be  flexed,  and  this  is  a  co-operation  with  the  proportions 
of  the  shield. 

Of  course  the  neckband  would  have  performed  its  office 
as  a  mere  neckband  without  reference  to  the  size  or  shape  of 
the  shield,  and  it  did  not  acquire  any  new  function  as  a 
neckband  by  attachment  to  this  particular  form  of  shield. 
But  that  is  nothing  to  the  purpose  in  this  question.  The 
object  of  this  combination  was  to  convert  what  was  before 
only  a  neckband  into  a  flexor  of  the  shield  and  scarf,  so  as 
47 
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to  produce  a  closer  and  more  comfortable  fit  to  the  breast , 
and  this  fanctiou  could  be  acquired  by  it  only  when  attached 
in  a  particular  manner,  and  to  something  adapted  to  flexion  ; 
and  if  this  adaptation  depended  upon  the  proportions  of  the 
thing  to  be  flexed,  then  its  new  function  was  to  be  acquired 
by  connection  with  those  proportions.  It  is  only  necessary 
to  recognize  the  neckband  by  the  secondary  name  of  flexor, 
its  true  name  in  this  relation,  in  order  to  perceive  the  co- 
operation between  that  element  of  the  combination  and  the 
shield  described  in  the  claim. 

As  this  matter  of  the  flexion  of  the  shield  is  specifically 
mentioned  in  claim  8,  wl}ich  we  have  not  yet  examined,  aud 
is  not  so  mentioned  in  the  claim  now  under  consideration, 
it  may  be  proper  to  observe  that  we  do  not  confound  the 
two  nor  transfer  the  subject  of  one  of  them  into  the  other, 
when  we  state  that  the  object  and  purpose  of  the  neckband 
in  the  second  combination  is  to  flex  the  shield.  The  special 
purpose  of  the  shield,  as  indicated  in  that  claim,  is  to  sup- 
port the  edges  of  the  elliptically  curved  aprons ;  but  the 
whole  combination,  as  the  claim  also  indicates,  is  for  the 
purposes  set  forth  in  the  specification,  and  the  specification 
states  that,  "  when  the  neckband  is  passed  around  the  neck 
and  through  under  the  shield,  and  drawn  up  to  be  fastened 
by  the  needle,  Z,  the  tension  upon  the  ends,  f  fjoi  the 
long  shield,  E,  will  operate  to  impart  such  a  curve  to  the 
shield  and  scarf  as  will  produce  a  graceful,  easy  fit,  the  upper 
outer  edges  of  the  scarf  being  so  stiffened  aud  supported  by 
the  extended  ends  of  the  shield  as  to  be  constantly  main- 
tained thereby  in  proper  adjustment,  while  the  elliptical 
curve  of  these  edges  prevents  them  from  catching  and  en- 
gaging in  the  clothing."  This  part  of  the  specification  bears 
especially  upon  claim  2,  and  the  operation  of  the  neckband, 
as  here  stated,  is  specially  referred  to  in  that  claim.  We 
hold,  then,  claim  2  sets  forth  the  elements  intelligibly,  and 
presents  an  operating  and  patentable  combination. 

Claim  8  is  for  the  invention  of  "  A  flat  scarf  having  its 
upper  edge  extended  in  a  right  line  to  bend  upon  the  neck 
of  the  wearer,  in  combination  with  a  stiflfening  piece  or 
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shield  projecting  to  the  extremeties  of  said  upper  edge,  and 
with  a  neckband  so  intersecting  and  engaging  said  upper 
edge  at  or  near  its  extremities  as  to  produce,  when  properly 
secured,  a  flexion  of  the  shield  and  scarf,  substantially  as 
and  for  the  purpose  herein  set  forth." 

The  meaning  of  the  words,  "  extended  in  a  right  line  to 
bend  upon  the  neck  of  the  wearer,"  was  disputed  by  the 
experts  as  well  as  at  the  argument.  On  the  part  of  the  com- 
plainants it  was  insisted  that  "  right  line  "  was  equivalent  to 
suitable  line ;  while  the  defendants  contended  that  their 
meaning,  and  therefore  the  meaning  of  the  claim,  is  left  in 
fatal  uncertainty  by  the  patent  and  by  the  testimony.  The 
phrase  is  infelicitous,  but  we  think  that  the  specification 
and  drawings,  to  which  again  we  are  required  to  have  refer- 
ence, explain  its  meaning.  The  words  ^^ right  line"  had 
already  been  used  several  times  in  the  descriptive  portion  of 
the  specification,  before  they  were  used  in  this  claim,  in  the 
sense  of  straight  line.  We  should  therefore  impute  to  them 
the  same  meaning  in  this  place,  unless  it  should  appear  that 
by  doing  so  we  rendered  the  passage  insensible  or  unreason- 
able, while,  by  giving  to  them  a  new  and  different  meaning, 
we  render  it  sensible  and  reasonable.  As  a  straight  line 
will  bend  upon  the  neck  of  the  wearer  when  its  ends  are 
drawn  back  by  the  neckband,  and  as  the  purpose  of  the  line 
proposed  is  that  it  shall  so  bend,  we  think  the  words  '^  right 
line  "  may  be  sensibly  and  reasonably  interpreted  to  mean 
straight  line  in  this  claim.  However  awkward  the  whole 
phrase  may  be,  it  imports,  in  our  opinion,  that  the  upper 
edge  of  the  scarf  is  to  be  extended  in  a  right  line,  with  a 
view  of  its  bending  on  the  neck  of  the  wearer.  But  it  is 
objected  that  the  extent  to  which  the  upper  edge  of  the 
scarf  is  intended  by  this  claim  to  be  a  right  or  straight  line, 
is  left  uncertain ;  and  counsel  have  pointed  out  that  the 
drawing  which  represents  the  front  view  of  the  scarf  appears 
to  show  a  straight  line  from  one  extremity  to  the  other  of 
the  upper  edge,  while  the  drawing  which  presents  the  back 
of  the  scarf  shows  a  straight  line  only  between  the  inner 
corners  of  the  aprons  and  outside  of  these  points  presents 
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curves.  Bat  the  explanations  of  these  drawings,  which  we 
find  in  the  specification,  leave  no  uncertainty  as  to  the  por* 
tion  of  the  upper  edge  which  is  to  be  extended  as,  or  is  to 
be  in  the  form  of,  a  straight  line.  It  is  distinctly  stated 
there  that  the  elliptical  curve  of  the  apron  begins  "at  the 
upper  corner  of  the  inner  edge  of  the  apron  ; "  and  that  state- 
ment limits  the  straight  portion  of  the  upper  edge  to  the 
line  between  those  upper  corners  of  the  inner  edges.  K 
either  of  the  drawings  fails  to  represent  this  fact,  it  must 
yield  to  the  greater  force  of  the  explanation  which  states 
what  part  of  the  upper  edge  is  curved,  and  thereby  shows 
what  part  of  it  is  straight. 

As  to  the  second  element,  the  shield,  we  are  to  understand 
that  it  projects  to  the  extremities  of  the  actual  upper  edge, 
in  the  manner  explained  and  shown  by  the  specification. 
We  have  already  sufliciently  considered  this  point  in  ex- 
amining claim  2.  In  the  claim  now  before  us,  the  shield  is 
not  treated,  and  is  not  to  be  understood  as  projecting  only 
to  the  extremities  of  the  right  or  straight  line  just  men- 
tioned ;  it  is  to  project  to  the  extremities  of  the  upper  edge 
of  the  scarf,  and  the  specification  explains,  as  we  have  said, 
that  the  upper  edge  consists  partly  of  curves  outside  of  the 
extremities  of  the  straight  line.  As  to  the  portion  of  the 
third  element,  the  neckband,  we  do  not  understand  that 
there  is  any  dispute.  We  are  of  opinion,  therefore,  that  the 
elements  of  the  combination  claimed  in  the  third  claim  are 
intelligibly  described.  The  remaining  question  is,  whether 
they  form  an  operative  combination. 

The  object  of  this  combination  is  to  obtain  flexion  of  the 
scarf  and  shield  by  means  of  the  neckband.  For  this  pur- 
pose it  is  necessary  that  they  should  bear  upon  a  center 
point,  namely,  the  neck,  while  the  ends  are  drawn  back.  A 
straight  line  between  the  points  to  which  the  force  is  applied 
furnishes  this  bearing  point  or  center,  and  in  this  way  the 
form  of  the  line  co-operates  with  the  neckband  in  its  work 
of  flexion,  and  with  the  scarf  and  shield  in  enabling  them  to 
be  thus  flexed.  The  question  at  this  point  is,  not  whether  a 
line  of  some  other  form  would  operate  in  the  same  way^  but 
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whether  this  line  co-operates  with  the  other  elements  of  the 
combination.  Clearly  it  does,  and  all  three  of  these  elements 
are  co-operative  for  the  purpose  described  in  the  patent. 
We  hold,  then,  that  claim  3  presents  a  patentable  combina- 
tion. 

It  is  claimed,  however^  by  the  defendants,  that  even  if 
these  combinations  are  patentable  subjegts,  this  patent  is 
not  valid,  because  the  same  combination  had,  prior  to  its 
issue,  and  before  their  embodiment  by  the  complainants' 
assignor,  been  used  in  other  than  flat  scari*s,  for  example,  in 
pufis,  and  there  was  no  invention  in  merely  applying  them 
to  flat  scarfs  ;  and  because  they  had  been  anticipated  even 
in  scarfs  known  in  the  trade  as  flat  scarfs. 

An  enormous  array  of  exhibits,  and  of  testimony  relating 
to  them,  was  presented  to  us ;  but  the  defendants  finally 
rested  their  claim  of  anticipation  upon  selected  instances. 
We  have  carefully  examined  these,  and  have  considered  the 
testimony  relating  to  their  history.  To  discuss  each  of  them 
separately  would  be  unnecessary  and  unreasonable.  We 
shall  confine  ourselves  to  a  statement  of  our  conclusion.  We 
think  that  no  instance  has  been  established  in  which  any  one 
of  these  combinations — and  it  is  only  with  combinations 
that  we  are  dealing — had  been  embodied  in  either  a  flat 
scarf  or  other  kind  of  scarf.  We  hold,  therefore,  that  this 
patent  is  not  invalidated  by  proof  of  anticipation. 

It  only  remains  to  inquire  whether  it  has  been  infringed 
by  the  defendants.  No  question  was  made  by  them  as  to 
the  fact  that  they  used  the  combination  set  forth  in  claims 
one  and  two.  Their  defence  was  simply  that  they  had  a 
right  to  use  them  because  the  patent  was  invalid.  Some 
question  was  raised,  however,  as  to  the  third  claim.  The 
upper  edge  of  the  scarf  manufactured  by  the  defendants 
presents  a  slightly  curved  line,  concave  downward.  We 
think  that,  notwithstanding  this  slight  departure  from  a 
right  line,  the  scarf  made  and  sold  by  defendants  constitutes 
an  infringement  of  the  combination  set  out  in  the  third 
claim,  also^  as  well  of  those  described  in  the  first  and  second. 
The  office  of  the  right  line  mentioned  in  claim  three  was  to 
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eflect  the  bending  of  the  scarf  by  furnishing  a  centre  point 
at  which  the  resistance  was  to  act.  A  slightly  carved  line 
which  acts  in  precisely  the  same  way  does  not  constitute  a 
substantially  new  element. 

It  may  be  observed,  in  conclusion,  that  this  patent  relates 
only  to  that  class  of  scarfs  known  as  flat  scarfs.  No  claim 
is  made  in  it  for  the  invention  of  any  single  element  of  any 
of  the  combinations ;  the  claims  are  made,  and  the  patent  is 
granted  for  the  invention  of  combinations  only. 

It  is  shown  that  the  scarfs  manufactured  and  sold  by  the 
defendants  are  flat  scarfs,  within  the  meaning  of  this  patent, 
and  that  they  constitute  an  infringement.  The  relief  prayed 
in  the  bill  must  therefore  be  granted. 
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The  United  States 

vs. 

John  Henrt  Murphy  bt  al. 

Criminal  Dooebt.    Nos.  14,S10  and  14,237. 

Deolded  January  lft>  IMS. 

1.  The  law  presameg  that  when  the  grand  Jnry  find  an  indioment,  they 
And  it  upon  the  sanotion  of  the  necessary  facts  and  under  the  restric- 
tions and  within  the  purview  of  the  oath  they  hare  taken ;  it  is  not 
necessary,  therefore,  that  it  should  appear  of  record  that  the  in- 
dictment was  found  upon  testimony  duly  sworn. 

2.  Where  a  so-called  game  of  chance  was  so  operated  hy  the  de- 
fendants as  to  control  the  result  in  their  own  faror,  and  to  allow  the 
prosecuting  witness  no  possibility  of  winning— the  Tictim  parting 
with  his  money  through  fraud  and  fear— such  an  offence  is  laroeny. 

3.  The  court  may,  in  its  dUcretiou,  give  its  opinion  upon  the  facts  in  evi- 
dence; but  it  ought  to  be  done  cautiously,  and  never  without  a 
warning  to  the  Jury  that  they  are  the  triers  of  the  facts  in  tihe  case, 
and  that  the  opinion  of  the  court  in  no  wise  concludes  their  Judg- 
ment. 

The  Case  is  stated  in  the  opinion. 

QEOBaB  B.  CoRKHiLL  and  HaoH  T.  Taooart  for  United 

States. 

William  A.  Cook  and  A.  B.  Williams  for  defendants. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

These  cases,  which  were  indictments  for  grand  larceny, 
were  submitted  to  the  court  together.  The  errors  alleged  are 
common  to  both  of  them,  and  the  cases  have  been  treated 
on  the  hearing  as  one  case. 

In  the  first  place,  while  it  is  conceded  that  the  indictment 
properly  and  technically  charges  the  crime  of  grand  larceny, 
wo  are  nevertheless  asked  to  reverse  the  action  of  the  court 
below  in  overruling  a  motion  to  quash  the  indictment^  upon 
the  ground  that  a  defendant  cannot  be  called  upon  to  an- 
swer to  an  indictment  where  it  does  not  appear  of  record 
that  it  was  found  upon  testimony  duly  sworn  by  the  court 
and  sent  before  the  grand  jury,  or  at  least  duly  sanctioned 
by  oath.  If  this  be  a  good  objection^  then  we  are  called 
upon  to  announce  as  the  law,  that  the  grand  jury  can  only 
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act  upon  testiraony  sworn  by  the  court  and  sent  before  them, 
or  at  least  upon  sworn  testimony.  We  do  not  so  understand 
the  law.  The  grand  jury  is  a  body  of  long^history  and  high 
repute,  and  with  powers  and  duties  limited  and  prescribed 
by  the  oath  which  each  member  is  required  by  the  law  to 
take,  an  oath  so  explicit  and  comprehensive  that  the  courts 
have  ever  and  properly  held  it  to  be  the  interpreter  of  the 
powers  of  the  tribunal  to  whom  it  is  adminstered.  That 
oath,  as  anciently  administered  to  the  foreman  and  repeated 
by  his  associates,  was  as  follows  : 

"  You  shall  diligently  inquire,  and  true  presentment  make, 
of  all  articles,  matters  and  things  as  shall  be  given  you  in 
charge,  or  otherwise  come  to  your  knowledge,  touching  this 
present  service.  The  King's  counsel,  your  own,  and  your 
fellows,  you  shall  well  and  truly  keep  secret.  You  shall  pre- 
sent no  man  for  hatred,  malice  or  ill  will ;  nor  leave  any  un- 
preseuted  for  fear,  favor  or  affection,  or  for  any  reward,  hope 
or  promise  thereof ;  but  in  all  your  presentments,  you  shall 
present  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  according  to  the  best  of  your  skill  and  knowledge,  so 
help  you  God  ;"  and  so  firmly  had  its  form  and  substance 
become  embedded  in  the  jurisprudence  of  England,  that  it 
was  thought  it  could  not  be  altered  except  by  act  of  Par- 
liament, 

It  is  administered  to  grand  juries  in  this  jurisdiction  to- 
day, in  this  form,  with  only  such  changes  as  are  rendered 
necessary  by  the  nature  of  our  government. 

The  grand  jury,  then,  are  to  diligently  inquire,  and  true 
presentment  make,  of  all  matters  that  shall  be  committed 
to  them  by  the  court,  and  in  addition  of  all  matters  that 
shall  otherwise  come  to  their  knowledge.  The  interpretation 
of  this  clause  of  the  oath,  from  time  immemorial,  and  in 
all  jurisdictions,  has  been  to  make  the  grand  jury  the  conser- 
vator of  the  public  peace  on  their  own  observation  and  on 
their  own  motion.  It  is  under  this  clause  that  they  have 
been  empowered  to  make  inquiry  of  the  health  and  proper 
treatment  of  the  inmates  of  the  prisons  within  their  juris- 
diction, to  do  which  they  are  authorized  to  visit  from  time 
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to  tirae  these  institutions,  and  to  make  personal  observa- 
tions of  their  sanitary  and  other  conditions.  So,  too,  of  all 
charitable  and  other  institutions  supported  at  the  public  ex- 
pense. And  whenever  within  the  jurisdiction  from  which 
they  are  chosen,  any  oftence  against  the  law  comes  within 
their  own  observation,  or  their  own  knowledge,  they  are 
authorized  to  present  the  offender,  for  the  justice  holding 
the  criminal  court  cannot  be  presumed  to  know  of  every 
offence  against  the  law.  Since,  therefore,  the  grand  jury 
may  indict  upon  their  own  observation  and  knowledge,  there 
can  be  no  necessity  that  there  should  be  recited  of  record 
the  fact  that  proof  duly  sanctioned  by  oath  was  presented 
upon  which  the  indictment  was  found.  The  law  presumes 
that  when  the  grand  jury  find  their  indictment,  they  find  it 
upon  the  sanction  of  the  necessary  facts,  and  under  the  re- 
strictions and  within  the  purview  of  the  oath  they  have 
taken,  and  when  they  have  done  that,  they  have  done  all 
that  the  law  requires  of  them. 

We  do  not  wish  to  be  understood  as  holding  that  the 
grand  jury  in  this  District,  under  existing  laws,  are  an  ir-. 
responsible  body  with  unlimited  powers,  or  that  they  may 
present  in  any  case  without  competent  legal  evidence.  We 
believe  their  action  is  to  be  confined  to  matters  as  to  which 
(1)  they  may  have  knowledge  from  their  own  observation, 
or  (2)  which  may  be  given  them  in  charge  by  the  court,  or 
(8)  submitted  to  them  by  the  district  attorney.  Where 
their  knowledge  is  not  based  upon  their  own  observation,  it 
can  only  be  properly  obtained  by  them  from  witnesses  under 
the  sanction  of  an  oath. 

Witnesses  may  be  sworn  to  testify  before  the  grand  jury 
by  the  clerk  or  the  court,  and  under  the  provisions  of  section 
809  of  the  Revised  Statutes  of  the  United  States,  the  fore- 
man is  authorized  to  administer  oaths  and  afiirmations  to 
witnesses  who  appear  before  them,  and  no  ofiicial  record  of 
the  act  is  required  to  be  kept. 

We  think  that  the  motion  to  quash  was  properly  over- 
ruled. 

The  question  raised  by  the  second  exception  is,  whether 
48 
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obtaining  money  or  other  property  in  the  manner  and  by  the 
means  set  forth  in  the  record  is  sufficient  to  warrant  a  con- 
viction of  grand  larceny.  The  defendants'  counsel  insist 
that,  however  bad  the  offence  actually  committed  may  be, 
considered  in  its  moral  aspect,  nevertheless  it  cannot  be 
brought  within  the  definition  of  the  crime  of  grand  larceny. 
And  they  argue,  with  much  ability,  from  the  facts  in  the 
record,  that  the  only  offence  shown  is  the  obtaining  by  these 
defendants  of  the  money  of  the  prosecuting  witness  through 
the  medium  of  a  game  of  chance.  Now,  it  appears  to  us, 
that  even  if  it  be  true  that  one  of  the  means  used  by  these 
defendants  to  effect  their  purpose  was  a  game  of  chance, 
still  that  fact  might  not  take  the  offence  out  of  the  cate- 
gory of  larceny.  It  would  largely  depend  upon  what  office 
the  game  of  chance  performed,  and  whether  it  stood  alone 
as  the  means  by  which  the  money  was  obtained.  For  if  it  was 
but  a  single  factor  in  a  series  of  facts  operating  to  wrong- 
fully deprive  a  man  of  the  possession  of  his  property,  through 
fraud  and  fear,  and  with  the  intention  of  wrongfully  con- 
verting it  to  the  defendants'  use,  then  it  is  quite  a  different 
thing,  and  in  our  opinion  comes  as  much  within  the  definition 
of  the  crime  of  larceny  as  any  one  of  the  thousand  contri- 
vances rascality  resorts  to  when  it  would  feloniously  take 
and  carry  away  the  personal  property  of  another.  But  when 
we  examine  the  record,  we  find  that  this  so-called  game  of 
chance  is  nothing  of  the  sort.  That  cannot  be  called  a  game 
of  chance  where  the  result  is  certain,  and  made  certain  by 
the  working  together  of  a  series  of  facts  and  circumstances 
in  which  these  four  small  playing  cards  form  only  an  item. 
By  a  correlation  of  facts,  one  hitched  to  another,  and  another 
tacked  to  that,  these  defendants  succeed  in  creating  a  chain 
of  impositions  that  would  deceive  a  far  wiser  man  than  this 
prosecuting  witness  appears  to  have  been,  and  they  call  it 
a  game  of  chance,  although  it  is  in  testimony  that  by  no 
possibility  could  the  victim  have  won.  What  is  this  game 
of  monte,  as  it  is  called  ?  Counsel  are  at  fault  in  confining 
it  to  the  cards  that  were  shuffled  and  picked  out  and  played 
upon  this  man.    The  cards  were  but  a  part  of  the  game. 
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The  modus  operandi  of  this  so-called  game^  as  it  appears 
by  the  testimony  of  Skiviiigton  and  the  other  witnesses,  as 
set  forth  in  the  record,  and  as  fairly  epitomized  in  the  brief 
of  the  coanael  for  the  Government,  shows  that,  as  usnally  . 
practiced  by  the  confederates,  and  as  practiced  by  them  in 
the  cases  at  bar,  it  requires  the  agency  of  four  persons  work- 
ing together  in  concert,  by  previous  understanding  and  ar- 
rangement. 

Two  of  these  are  known  as  ^^steerers,"  one  is  known 
as  the  ^^  Kentucky  drover,"  and  the  other  is  known  as  the 
"  scare." 

The  ^'  steerers  "  frequent  the  Capitol,  or  some  other  public 
building  or  place  to  which  strangers  would  naturally  be  at- 
tracted. One  of  the  "  steerers  "  accosts  a  stranger,  pretend- 
ing to  be  a  stranger  in  the  city  himself,  and  states,  in  the 
course  of  conversation,  that  he  is  waiting  for  a  friend  from 
one  of  the  Government  departments,  who  has  promised  to 
meet  him  and  conduct  him  to  the  various  places  of  in- 
terest. 

The  time  has  now  arrived  for  the  appearance  of  ^^  steerer  " 
Ko.  2,  who  is  in  the  vicinity  watching,  and  he  walks  briskly 
up  and  salutes  No.  1,  and  is  introduced  by  No.  1  to  the 
stranger. 

No.  2  asks  No.  1  whether  he  would  like  to  see  the  grave 
of  Mrs.  Surratt,  at  the  Arsenal ;  the  stranger  is  invited  to 
accompany  them,  and  all  three  proceed  to  the  Arsenal 
grounds. 

At  the  Arsenal  grounds  the  ^'  Kentucky  drover  "  appears ; 
he  is  attired  in  the  garb  of  a  countryman  ;  he  is  also  look- 
ing for  the  grave  of  Mrs.  Surratt,  and  makes  inquiry  of  the 
party  in  relation  thereto,  and  is  also  a  stranger ;  tells  them 
that  he  is  from  Kentucky ;  that  he  had  brought  a  lot  of 
cattle  to  Baltimore,  where  he  had  sold  the  same,  and  that 
some  sharpers  there  had  ^^  beat "  him  out  of  a  hundred  dollars 
by  a  trick ;  one  of  the  ^'  steerers,"  with  apparent  innocence, 
inquires  what  kind  of  a  trick  it  was,  and  asks  him  to  show 
it  to  them  ;  the  accommodating  drover  produces  four  cards 
with  picture  faces,  and  proceeds  in  a  clumsy  way  to  do  so ; 
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the  "  steerer  "  bets  the  "  drover "  ten  dollars  that  he,  the 
"  steerer,"  can  pick  out  the  "  winning  card,"  and  the  "steerer  " 
wins  with  the  greatest  ease ;  the  "  drover  "  will  not  bet  with 
him  again,  but  is  willing  to  bet  with  the  stranger ;  the 
"  steerers  "  urge  the  stranger  to  bet  with  the  "  drover,"  and 
one  of  them,  taking  advantage  of  the  apparent  inattention 
of  the  "  drover,"  marics  the  winning  card  by  slightly  bend- 
ing one  comer  of  it,  so  that  no  mistake  can  possibly  be  made 
in  selecting  it. 

The  stranger  puts  his  flOO  of  genuine  money  and  his 
watch  in  the  hands  of  one  of  the  "  steerers,"  as  stakeholder, 
and  the  "  drover  "  puts  in  the  same  hands  a  large  roll,  ap- 
parently of  money,  but  which  really  consists  of  a  lot  of 
green  paper  of  no  value,  cut  to  the  size  of  ordinary  notes, 
upon  the  outsides  of  which  are  two  genuine  notes  of  small 
denominations.  This  contrivance  is  known  in  the  vernacular 
of  these  gentry  as  the  "  boodle."  The  **  drover  "  slyly  turns 
down  the  bend  made  by  his  confederate,  on  the  corner  of 
the  winning  card,  and  bends  or  marks  in  a  similar  way  the 
comer  of  one  of  the  other  cards  ;  then  their  positions  are 
changed  by  passing  them  slowly  over  each  other,  and  when 
this  transposition  ha^  ceased,  the  stranger  picks  out  the  card 
with  the  bent  comer,  which  is,  of  course,  not  the  winning 
card,  and  before  the  astonished  stranger  has  time  to  reflect 
upon  the  situation,  the  "  scare,"  being  monte-man  No.  4, 
makes  his  appearance  suddenly  and  puts  the  party,  including 
the  stranger,  to  flight,  by  announcing  himself  as  an  officer, 
and  making  a  feint  of  putting  the  entire  party  under  arrest 
for  gambling.  The  confederates  scatter,  but  subsequently 
meet  and  divide  the  profits  of  the  transaction. 

The  temi  "  winning  card,"  applied  to  the  so-called  prize 
card,  is  a  misnomer,  for  it  appears  by  the  testimony  of 
Skiviugton,  that  even  if  the  stranger  had  by  any  accident 
selected  it,  he  would  not  have  received  the  stakes  or  any 
part  of  them,  nor  have  been  permitted  to  obtain  any  advan* 
tage  by  it. 

That  is  the  history  of  the  game,  briefly  told,  from  be- 
ginning to  end,  and  it  is  what  these  men  call  the  game  of 
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"  monte."  A  fraudulent  arrangement  gotten  up  for  the  pur- 
pose of  feloniously  taking  the  money  of  the  victim  and  con- 
verting it  to  the  use  of  the  defendants.  There  is  no  chance 
about  it.  A  game  of  chance  is  a  game  which  gives  to  either 
party  playing  it  an  opportunity  to  win  or  lose.  But  that 
cannot  be  called  a  game  of  chance  where  one  party  presides 
over  and  controls  the  result  of  the  game. 

Now,  with  these  facts  before  us,  we  are  asked  to  reverse 
the  judgment,  and  declare  that  the  learned  justice  below 
erred,  because  he  told  the  jury  that  if  they  believed  the 
testimony,  this  was  not  a  game  of  chance,  but  larceny.  It 
is  left  in  doubt  whether  the  court  expressed  it  as  an  opinion 
or  as  a  fact,  but  that  is  immaterial  in  this  case,  inasmuch  as 
he  would  have  have  been  thoroughly  justified  in  asserting 
it  as  a  fact,  and  telling  the  jury  if  they  believed  the  testi- 
mony they  must  believe  the  inevitable  result  of  that  testi- 
mony. We  do  not  think,  therefore,  that  we  ought  to 
reverse  the  judgment  upon  this  ground. 

Another  and  the  last  objection  involves  the  question 
whether  the  court  may  advance  its  opinion  as  to  the  facts 
proved  by  the  testimony.  We  are  of  opinion  that  the  court 
may  in  its  discretion  give  its  opinion  upon  the  facts  in  evi- 
dence. It  is  a  power,  it  is  true,  that  ought  to  be  cautipusly 
used,  and  never  without  a  warning  to  the  jury  that'they  are 
the  triers  of  the  facts  in  the  case,  and  that  the  opinion  of 
the  court  in  no  wise  concludes  their  judgment.  While  this 
is  not  the  law  in  some  of  the  States  of  the  Union,  the  courts 
there  confining  themselves  strictly  to  the  law  of  the  case, 
and  leaving  the  facts  without  comment  or  opinion  to  the 
jury,  yet  the  Supreme  Court  of  the  United  States  has  ex- 
pressly laid  it  down  in  Games  v.  Stiles,  14  Pet.,  827,  and 
Mitchell  V.  Harmony,  18  How.,  181,  that  in  the  courts  of  the 
United  States  either  course  may  be  followed. 

We  are  unable  to  find,  therefore^  that  the  court  below  ex- 
ceeded its  prerogative  in  this  respect.  With  these  views,  the 
judgments  in  these  cases  must  be  afiirmed. 
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Andrew  Bunstetler  et  al. 

vs. 

James  W.  Atkinson  bt  al. 

Equity.    No.  7909. 

Beofded  February  S,  188S. 

1.  A  Joint  patent  cannot  isBue  to  two  where  one  of  them  has  no  interest 
in  the  inrention. 

2.  The  application  for  the  invention  must  be  in  the  name  of  the  inventor ; 
but  if  the  invention  has  been  a88i£:ned,  the  patent  issues  to  the  assignee. 

3.  An  assignment  which  would  entitle  the  assignee,  under  the  statute, 
to  have  the  patent  issue  directly  to  himself,  must  be  a  formal  assign- 
ment of  a  completed  invention. 

4.  But  a  court  of  equit j  will  regard  that  as  done  which  was  agreed  to 
be  done,  and  will  specifically  enforce  an  agreement  that  further  inven- 
tions shall  be  the  property  of  the  intended  assignee,  by  requiring  a 
party  to  do  everything  necessary  to  make  the  agreement  effectual, 
viz.,  to  execute  a  formal  assignment  and  to  make  the  necessary  appli- 
cation for  the  patent. 

6*  A  court  of  equity  will  not  aid  an  inventor  to  obtain  a  patent  for  him- 
self in  direct  violation  of  his  agreement  transferring  the  property  in 
his  invention. 

6.  Where  the  invention  is  a  Joint  one,  neither  one  of  the  inventors  can 
claim  a  patent  to  himself  alone. 

The  Case  is  stated  in  the  opinion. 

Wood  &  Boyd  and  John  E.  Norris  for  complainants. 

Melville  Church  for  defendants. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

On  the  22d  of  June,  1877,  Andrew  and  Michael  Bun- 
stetler,  brothers,  entered  into  an  agreement  ivith  the  de« 
feudants  Deere  and  Mansur,  for  certain  considerations  named, 
to  work  for  them  for  five  years  from  August  1, 1877,  in  a 
shop  to  be  established  by  them,  for  the  manufacture  of  corn 
planters  and  other  implements,  and  further  agreed  to  assign 
their  rights  in  all  patents  on  corn  planters  named  the  ^'  Dia- 
mond Planter,"  and  ^^  that  all  improvements  they  have  made 
or  may  make  in  said  planter  or  other  implements  during 
their  term  of  five  years,  shall  be  the  property  of  said  Chas. 
H.  Deere  and  Alvah  Mansur  and  their  associates." 

In  the  summer  of  1878,  during  this  connection,  certain 
improvements  were  made  in  corn  planters,  in  the  shop  of 
Deere,  Mansur  &;  Co.    These  complainants  claim  to  have 
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been  the  joint  inventors  of  the  improvements.  On  the 
other  hand,  the  defendants,  Deere  and  Mansur,  olaim  that 
James  W.  Atkinson ,  an  officer  of  their  company^  was  the 
sole  inventor,  and  assigned  the  invention  to  them.  They 
subsequently,  as  such  assignees,  received  a  patent  for  the 
improvements  in  question.  Whichever  account  was  correct, 
the  result  was,  at  first  the  same.  By  virtue  of  the  agree- 
ment of  the  Bunstetlers,  before  referred  to,  the  invention, 
if  theirs,  became  the  property  of  Deere,  Mansur  &  Co.  But 
on  the  29th  of  March,  1879,  it  was  agreed  between  the  Bun- 
stetlers  and  the  defendants,  Deere,  Mansur  &  Co.,  that  so  far 
as  Michael  Bunstetler  was  concerned,  the  former  agreement 
^<  is  hereby  cancelled  and  held  for  naught,  and  is  to  be  re- 
garded as  if  the  same  had  never  been  made ;  but  this 
agreement  and  cancellation  shall  not  in  any  way  disturb 
or  affect  said  agreement  so  far  as  the  said  Andrew  is  con- 
cerned." 

In  September,  1879,  Atkinson  applied  for  a  patent  to 
be  issued  to  the  defendants,  Deere,  Mansur  k  Co.,  as  his 
assignees,  and  it  was  accordingly  so  issued  on  the  9th  of 
March,  1880. 

The  Bunstetlers  subsequently  applied  for  a  patent  for  the 
same  invention,  and  were  put  in  interference  with  Atkin- 
son's patent,  and  their  application  was  at  length  rejected. 
They  have  filed  this  bill  asking  the  court  to  decree  that  a 
patent  shall  issue  to  them. 

If  we  assume  that  the  Bunstetlers  were  really  the  first 
inventors  of  the  improvements  in  question,  as  they  claim 
to  be,  there  are  still  difficulties  about  granting  them  the 
relief  prayed  for. 

By  virtue  of  the  agreement  of  June,  1877,  the  invention 
became  the  property  of  the  defendants,  Deere,  Mansur  k 
Co.  That  agreement  was  rescinded  only  so  far  as  Michael 
was  concerned.  Whatever  rights  to  this  invention  accrued 
to  him  by  this  rescission^  it  is  plain  that  the  property  in  it 
did  not  become  vested  in  him  and  Andrew  jointly.  Con- 
sequently they  were  not  entitled  to  have  a  joint  patent  is- 
sued to  them^  for  their  own  benefit^  for  it.    But  that  is  ex- 
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actly  what  they  are  seeking  by  this  bill  to  have  done.  It  is 
a  bill  claiming  to  have  a  joint  patent  issued  to  theai,  an  in- 
vention in  which  Andrew  has  confessedly  no  interest,  and  in 
which  whatever  interest  he  ever  had  belongs  to  the  de- 
fendants, Deere,  Mansur  &  Co. 

It  may  be  said,  and  was  hinted  in  argument,  that  the  ap- 
plication for  a  patent  must  be  made  in  the  name  of  the  in- 
ventor, notwithstanding  an  assignment,  and  that  the  patent 
should  be  issued  in  the  case  to  both  Michael  and  Andrew 
Runstetler,  although  as  far  as  Andrew's  undivided  interest 
is  concerned,  it  would  be  for  the  benefit  of  Deere,  Man- 
sur &  Co. 

It  is  true  that  the  application  to  the  Patent  Office  must  be 
made  in  the  name  of  the  inventor,  but  if  the  invention  has 
been  assigned  the  patent  .issues  to  the  assignee,  and,  as  in  the 
case  of  Atkinson,  the  application  ought  to  be  that  the  patent 
issue  to  the  assignee.  But  that  is  not  the  scheme  of  the 
present  bill,  which  prays  for  a  patent  to  the  complainants, 
treats  the  defendants,  Deere,  Mansur  &  Co.,  as  wrongful  and 
fraudulent  holders  of  their  patent,  and  ignores  wholly  their 
rights  to  any  interest  in  the  invention. 

It  is  further  true  that  an  assignment  which  would  entitle 
the  assignee,  under  the  statute,  to  have  the  patent  issue 
directly  to  himself,  must  be  a  formal  assignment  of  a  com- 
pleted invention,  and  the  agreement  in  this  case  is  simply  ati 
executory  agreement  that  further  inventions  shall  be  the 
property  of  the  intended  assignee.  But  the  present  appli- 
cation is  not  to  the  Patent  Office,  but  to  a  court  of  equity, 
and  a  court  of  equity  will  regard  that  as  done  which  was 
agreed  to  be  done,  and  specifically  enforce  such  an  agreement, 
by  requiring  a  party  to  do  everything  necessary  to  make  it 
effectual,  viz.:  to  execute  a  formal  assignment  and  to  make 
the  necessary  application  for  the  patent.  Above  all,  a  court 
of  equity  will  not  aid  the  inventor  to  obtain  a  patent  for 
himself  in  direct  violation  of  his  agreement  transferring  the 
property  in  his  invention.  It  must  be  evident,  therefore, 
that  Andrew  Runstetler  has  no  standing  in  this  court  as  a 
claimant  for  this  patent. 
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The  invention  is  claimed  as  a  joint  one,  neither  one  of 
the  inventors  could  claim  a  patent  to  himself  alone,  so  that 
no  bill  by  the  Runstetlers  claiming  jointly  or  severally  can  be 
•OBtained. 

With  these  views  we  must  affirm  the  decree  below  with- 
out finding  it  necessary  to  decide  as  between  the  parties 
which  of  them  originated  the  invention  described  in  the 
case. 


Louisa  E.  Sturois 

vs. 

Lavinia  H.  Hollidat  m  al. 

Equitt.    No.  4075. 

Deeided  Jane  IS,  18SS, 

1.  O.  and  W.  held,  m  tenants  in  common,  certain  seal  estate  In  thii 
District ;  W.  died,  and  liis  interest  descended  to  his  heirs.  For  a 
series  of  years  O.,  and  afterwards  his  personal  representatives,  paid 
the  taxes  on  the  moiety  wtiich  descended  to  the  heirs  of  W.  On  %  bill 
filed  for  a  partition  or  sale  of  this  property,  it  was 

Beldt  That  the  statute  of  limitations  might  be  pleaded  to  the  claim  of 
G.^s  representatives  to  be  reimbursed  from  the  fond  for  the  taxes  paid 
by  them  and  their  testator,  G.,  on  W.*s  moiety  of  the  estate. 

3.  Claims  by  trustees  against  heirs  to  be  reimbursed  for  taxes  paid  on 
the  inheritance,  and  resting  upon  peculiar  facts,  stated  and  decided 
by  the  court. 

Thb  Cabb  is  stated  in  the  opinion. 

G.  W.  CooPBK  for  heirs  of  W.  G.  Ewing. 

I.  G.  Kimball  for  Holliday. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  for  a  sale  and  partition,  &;c. 

In  May,  1868,  William  G.  and  George  W.  Ewing,  brothers, 
and  co-partners,  in  Indiana,  bought  lot  22  and  part  of  20  in 
subdivision  of  square  827,  in  Washington,  taking  the  con- 
veyance in  both  their  names,  as  tenants  in  common. 

In  June  of  the  same  year,  George  W.  Ewing  bought  square 
862  in  bis  own  name,  but  with  partnership  funds  and  for  the 
benefit  of  the  partnership. 
49 
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William  died  first,  having  made  a  will  which  was  inoper- 
ative in  the  District  of  Columbia.  George,  his  brother, 
inherited  one-sixth  of  his  intestate  property  here,  and  thus 
became  entitled  to  seven-twelfths  of  the  property  owned 
jointly.  George  managed  the  common  property,  paying 
taxes  and  expenses  on  it  nntil  his  death,  in  1866. 

George  left  a  will,  by  which  he  devised  certain  property 
to  his  executors,  as  trustees  to  pay  the  income  only  to  his 
children,  who  were  his  heirs-at-law,  and  then  gave  it  over 
after  their  deaths.  He  also  directed  these  executors,  out  of 
the  personal  estate,  or  sale  of  certain  real  estate  situated  in  the 
Btates,  to  pay  taxes  on  all  the  testator's  lands  and  all  other 
necessary  expenses  of  protecting  any  of  the  property  of 
which  he  might  die  seized.  The  residue  of  his  estate  was 
given  to  his  children.  This  will,  for  want  of  proper  attesta- 
tion, was  inoperative  in  this  District. 

The  present  bill  is  filed  by  Mrs.  Sturgis,  one  of  the  heirs 
of  William  G.  Ewing,  against  the  other  heirs  of  William  and 
those  of  George,  to  sell  the  Washington  property  for  dis- 
tribution of  proceeds.  In  the  seventh  clause  of  the  bill  she 
asks  that  the  share  of  each  heir  be  paid,  after  the  repay- 
ment to  the  estate  of  George  W.  Ewing  of  the  taxes  paid 
by  it  on  the  same. 

Before  the  auditor  a  large  claim  was  presented  by  Jesse 
Holliday,  present  trustee  under  the  will  of  George  W.  Ewing, 
for  reimbursement  of  taxes  paid  by  George  W.  Ewing  in  his 
lifetime,  and  by  his  executors  and  trustees  after  his  death. 
This  was  audited,  and  exceptions  to  the  auditor's  report  filed. 
The  present  appeal  is  from  the  decree  sustaining  or  overruling 
those  exceptions. 

The  only  controversy  before  us  is,  what  allowances  for 
taxes  should  be  made,  and  to  whom.  The  first  claim  relates 
to  taxes  on  William's  share  of  the  property.  The  auditor 
distinguishes  between  the  property  in  square  827,  conveyed 
to  both  the  brothers,  and  that  in  square  862,  conveyed  to 
George  alone.  As  to  the  former,  he  holds  that  the  1^2^! 
title  to  a  moiety  descended  to  William's  heirs,  and  if  Gfeorge 
or  his  representatives  paid  the  taxes  on  it,  this,  if  not  a 


StURGIB   v.  fiOLUDAT  887 

mere  voluntary  pajment,  giving  no  right  of  recov^y  at  all, 
at  least  gave  them  no  lien  on  the  land,  bat  a  mere  right  of 
action,  to  which  the  statute  of  limitations  might  be  pleaded 
at  law  or  in  equity,  and  this  defence,  which  is  made  on  the 
part  of  William's  heirs,  is  sustained. 

But  as  to  square  .862,  of  which  the  legal  title  was  in 
George,  he  holds  that  George,  being  a  trustee  for  his  brother 
as  to  a  moiety,  the  heirs  of  William  cannot  assert  their 
equitable  claim  to  it  without  reimbursing  his  estate  for  his 
proper  outlays  in  protecting  the  trust  property. 

Holliday,  the  present  trustee  of  George's  estate,  excepted 
to  the  auditor's  ruling  in  respect  to  square  827,  but  the  court 
overruled  his  exception.  As  inequitable  as  the  defence  of 
limitations  seems  to  be  in  such  a  case,  we  do  not  see  how  it 
can  be  avoided,  and  must  hold  the  exception  to  be  properly 
overruled. 

The  claim  for  taxes  paid  upon  William  G.  Swing's  share 
of  square  862  divides  itself  into  several  parts. 

The  first  is  for  taxes  paid  by  George  W.  Swing  iti  his 
lifetime.  This  was  allowed  by  the  auditor.  It  was  excepted 
to  on  the  ground  that  it  was  included  in  a  settlement  of 
partnership  affairs  made  between  George  W.  Swing  and  the 
administrators  of  William,  with  the  will  annexed,  in  1865. 
The  court  sustained  this  exception  to  the  auditor^s  report. 

We  think  the  court  erred  in  this  respect,  and  that  the 
evidence  does  not  show  this  item  to  have  been  included  in 
the  settlement,  but  that,  on  the  contrary,  it  was  excluded, 
because  the  will  not  operating  as  to  Washington  property, 
the  administrators  with  the  will  annexed  did  not  feel  author- 
ized to  allow  it  against  the  testate  property  which  alone 
th^y  represented. 

As  to  the  rest  of  the  tclaim,  t.  f .,  for  taxes  paid  by  tiie  ex- 
ecutors and  trustees,  exceptions  were  filed  by  William's 
heirs,  on  several  grounds,  viz.:  one,  that  Holliday,  as  to  this 
claim,  is  not  propeily  before  the  court ;  another,  that  the 
elaim  is  barred  by  the  statute  of  liDBitations ;  and,  thirdly, 
that  if  it  is  to  be  allowed  to  any  one,  it  should  be  to  the  heirs 
of  Geoi^e,  and  not  to  tthe  trustees  appointed  Urnder  his  will. 
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The  court  rightly,  as  we  think,  overruled  or  ignored  the 
first  two  points  ;  it,  however,  sustained  the  third,  and  in  this 
last  ruling  we  think  there  was  error.  It  has  been  ahready 
seen  that  the  trustees  under  the  will  of  Oeorge  had  a  dif- 
ferent interest  from  that  of  his  heirs.  They  hold  in  trust, 
it  is  true,  to  pay  the  income  to  the  heirs  during  their  lives, 
but  as  to  the  principal  of  the  estate,  for  other  parties.  Their 
property  was  a  different  fund  from  both  the  residue  devised 
to  the  heirs  and  the  intestate  property  descended  to  them. 
The  taxes  paid  on  the  Washington  property  was  not  paid  by 
the  heirs,  but  from  the  trust  fund  now  represented  by 
Holliday.  If  they  are  repaid,  they  ought  to  go  back  to  the 
same  fund.  That  fund  ultimately  is  for  the  benefit  of 
parties  not  the  immediate  heirs,  and  any  reduction  of  the 
fund  on  which  a  claim  could  be  founded,  can  only  be 
repaired  by  restoring  the  money  paid  to  the  same  fund. 

The  legal  title  descended  to  the  heirs,  and  if  they  had  paid 
the  taxes,  they,  as  trustees,  would  have  been  entitled  to 
reimbursement.  But  the  person  from  whom  it  descended 
provided  in  his  will,  as  we  shall  further  see,  for  payment  of 
those  taxes  out  of  another  portion  of  his  estate,  and  to  that 
portion  we  think  they  should  be  restored. 

The  next  part  of  Holliday 's  claim  relates  to  taxes  paid  on 
George  W,  Ewing's  interest  in  the  Washington  property 

First,  as  to  taxes  paid  by  George  in  his  lifetime.  There 
is  not  the  slightest  foundation  for  this  claim.  It  is  equiva- 
lent to  demanding  from  a  man's  heirs  taxes  paid  by  their 
ancestor  on  descended  property,  for  the  benefit  of  executors, 
as  if  a  man  had  a  money  claim  on  his  own  real  estate  for  his 
outlays  on  it,  which  passed  to  his  executors.  The  payment 
of  taxes,  of  course,  simply  extinguished  them  as  an  encum- 
brance, and  the  property  descended  free  from  them. 

Ajs  to  the  taxes  paid  by  the  executors  and  trustees,  the 
will  made  it  their  duty  to  pay  these  taxes  on  all  property  of 
which  the  testator  might  die  seized.  As  to  that  which  was 
not  included  in  the  trust,  but  in  the  residue  devised  to  his 
heirs^  this  direction  was  clearly  for  the  benefit  of  his  heirs. 
The  testator  may  have  supposed  that  his  will  was  in  force  in 
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the  District  of  Columbia,  and  that  the  property  here  passed 
under  the  residuary  clause.  The  failure  of  the  will  in  this 
respect  makes  no  difference.  The  property  descends  just  as 
the  testator  probably  supposed  that  he  had  devised  it. 
and  this  direction  in  the  will,  as  applied  to  this  property, 
only  carries  out  his  general  design.  It  was  the  duty  of  the 
trustees  to  pay  off  these  taxes,  not  to  assume  them  as  a  lien 
on  the  property  to  be  reimbursed  to  them  out  of  it,  and 
Holliday  has  no  claim  for  these  taxes.  His  exception  to  the 
auditor's  report  in  this  respect  was  rightfully  overruled.  So^ 
we  think,  were  his  fifth  and  sixth  exceptions. 

The  case  is  remanded  for  corrections  in  the  account  in 
conformity  with  this  opinion. 


890  Alley  v.  Quintbr. 

John  B.  Aluey  v8.  Washington  D.  Quintkr. 
Baumr.   No.  8697. 

PecMed  Jane  n.  1S89. 

1.  Tho  rule  that  process  jnust  be  prayed  a^galnst  a  party  in  x>rder  to 
make  hitn  a  defendant  to  a  bill  in  equity  is  purely  technical  and  has 
no  application  when  its  object  is  otherwise  effeetaally  attained;  Mid. 
accordingly,  the  prayer  for  process  is  not  indispensable  when  the 
bill  sufficiently  designates  those  intended  to  l>e  made  defendants,  and 
process  against  them  is  actually  issued. 

2.  A  bill  in  equity,  containing  no  prayer  for  process,  was  filed  against 
L.  and  wife,  who  were  named  in  the  bill  as  ''  defendants  to  this  mil,** 
and  process  against  them  was  actually  issued  and  duly  returned ; 
HM^  that  notwithstanding  the  omission  of  the  prayer  for  process,  the 
parties  were  duly  made  defendants  to  the  bill. 

8.  A  decree  pro  ewnfeaso^  based  upon  the  non-appearance  of  parties  de- 
fendant after  an  order  of  publication,  should  properly  not  be  taken 
until  after  the  expiration  of  the  last  day  on  which  Che  parties  are  en- 
titled, under  the  order,  to  appear ;  but  when  such  decree  is  taken  on 
the  last  day  allowed  for  appearance,  and  no  appearance  is  subsequently 
entered  and  no  defence  attempted,  and  the  final  decree  long  postdates 
the  expiration  of  the  time  for  appearance,  the  decree  pro  eonfeMMO 
will  be  deemed  to  have  been  rendered  conditionally  :  to  be  vacated 
in  case  of  subsequent  appearance,  and  to  stand  in  default  of  such 
appearance  within  the  designated  time. 

STATEMENT  OF  THE  CASE. 

On  June  6th,  1888,  Washington  D.  Quinter  entered  into 
a  written  agreement  to  purchase  of  John  B.  Alley  a  certain 
lot  in  the  city  of  Washington,  and  the  next  day  Alley  ten- 
dered Quinter  a  good  and  sufficient  deed  in  fee-simple  to  the 
lot.  Quinter  refused  to  accept  the  deed  or  to  comply  with 
his  agreement,  upon  the  ground  that  the  title  was  not  in 
Alley  but  in  James  M.  Latta.  Quinter  admitted,  however, 
that  AUey's  title  was  good,  provided  the  decree  of  the  Su- 
preme Court  of  the  District  of  Columbia  in  a  certain  cause, 
wherein  Alley  was  complainant  and  Latta  and  wife  were 
defendants,  was  a  valid  decree  binding  upon  Latta  and  wife 

From  the  record  and  proceedings  in  the  cause  between  Alley 
and  Latta  and  wife,  it  appeared  that  on  May  9th,  1882,  Alley 
filed  against  the  Lattas  a  bill  in  equity,  alleging  that  Latta,  as 
naked  trustee,  held  the  legal  title  to  certain  lots  in  the  city 
of  Washington  (including  that^  involved  in  this  cause), 
the  equitable  ownership  whereof  had  been  in  one  Sunder- 
land ;  that  Sunderland  had  sold  his  rights  to  Alley,  with 
authority  and  direction  to  demand  of  Latta  a  conveyance  of 
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the  legal  title  ;  that  Latta  had  since  removed  his  residence 
from  the  District  of  Colombia ;  and  that,  although  requested , 
Latta  (who  never  had  or  claimed  any  beneficial  interest  in 
the  premises  or  any  lien  thereon),  refused  to  convey  toi 
Alley  :  wherefore  Alley  prayed  a  decree  commanding  Latta 
and  wife  forthwith  to  execute,  acknowledge  and  deliver  to 
him  a  good  and  sufficient  deed  of  the  premises,  and  that  in 
default  of  the  execution,  Ac,  of  such  deed  by  Latta  and 
wife,  a  commissioner  should  be  named  by  the  court  to  make 
the  necessary  conveyance.  Besides  this  prayer,  the  bill  con- 
tained only  a  prayer  for  general  relief,  the  prayer  for  pro- 
cess being  omitted.  At  the  foot  of  the  bill,  however,  agree- 
ably to  the  form  of  bill  accompanying  the  printed  rules  of 
the  court  (which  form  contains  the  prayer  for  process  also), 
was  written :  "  The  defendants  to  this  bill  are  James  M. 
Latta  and  Elizabeth  J.  Latta."  Process  was  regularly  issued 
against  Latta  and  wife,  and  returned  "  not  to  be  found." 

Upon  the  return  of  the  process  an  order  of  publication 
was  obtained,  October  23, 1882,  requiring  the  appearance  of 
Latta  and  wife  on  or  before  the  first  rule  day  occurring  forty 
days  after  the  date  of  the  order  ;  in  default  of  which  the 
cause  was  to  be  proceeded  with  as  in  case  of  default.  The 
order  was  duly  published  ;  and  on  December  5,  the  first  rule 
day  occurring  forty  days  after  the  day  of  the  order,  a  decree 
pro  confesso  was  entered  against  the  Lattas,  and  the  cause 
was  referred  to  an  examiner.  Eventually,  on  February  19, 
1883,  a  final  decree  was  passed  declaring  the  beneficial  owner- 
ship of  the  property  in  question  to  be  in  Alley,  directing  its 
conveyance  to  him  by  Latta  and  wife  as  prayed,  and  ap- 
pointing a  commissioner  to  make  conveyancH  in  case  of  their 
default  so  to  do.  Latta  and  wife  did  not  convey  as  directed, 
and  conveyance  to  Alley  was  subsequently  made  by  the  com- 
missioner. 

Upon  Quinter's  refusal  to  comply  with  his  agreement  to 
purchase.  Alley  filed  against  him  the  bill  of  complaint  in 
this  cause,  stating  the  facts  as  above  set  forth.  In  defence 
to  the  bill,  Quinter  pleaded  defect  in  Alley's  title,  because, 
in  the  suit  against  Latta  and  wife — 
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1.  Latta  and  wife  were  not  made  parties  defendant  by 
reason  of  the  omission  from  the  bill  of  complaint  against 
them  of  a  proper  prayer  for  process ;  and 

2.  The  decree  pro  confesso  against  Latta  and  wife,  taken 
on  the  order  of  publication,  was  taken  before  the  expiration 
of  the  time  allowed  them  by  the  order  for  their  appearance. 

Curtis  J.  Hillter  and  Jackson  H.  Ralston  for  the  com- 
plainant. 

George  E.  Hamilton  for  the  defendant : 

The  prayer  for  process  was  essential  to  the  making  Latta 
and  wife  defendants  in  the  former  sait.  It  is  an  elementary 
principle  in  equity  pleading  that  those  only  are  defendants 
against  whom  process  is  prayed. 

And  by  the  terms  of  the  order  of  publication  Latta  and 
wife  had  all  of  the  designated  rule  day  within  which  to  ap- 
pear ;  whereas  the  decree  pro  confesso  for  want  of  such 
appearance  was  taken  during  the  court  hours  of  that  day. 
The  court  by  its  own  order  had  postponed  its  right  to  make 
such  decree  until  December  6,  at  the  least ;  and  the  entry 
of  the  decree  on  December  5  was  clearly  improper  and 
void. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  specific  performance  of  a  contract  to  pur- 
chase certain  real  estate.  The  defence  is  defect  of  title. 
The  complainant's  ability  to  give  a  good  title  depends  upon 
a  decree  rendered  by  this  court,  sitting  in  special  term,  in 
February,  1883,  in  a  cause  in  which  the  present  complainant, 
Alley,  was  complainant,  and  James  M.  Latta  and  wife  were 
defendants.  Against  the  validity  of  that  decree  the  defend- 
ant, Quinter,  sets  up  two  objections  on  account  of  alleged  ir- 
regularities or  imperfections  in  the  proceedings  in  the  cause  in 
which  it  was  rendered,  viz.:  First,  that  the  bill  of  complaint 
in  that  cause  contained  no  prayer  for  process,  and  there- 
fore Latta  and  wife,  who  were  non-residents,  were  not  prop- 
erly made  parties  defendant ;  and,  second,  that  the  decree 
pro  confesso  against  Latta  and  wife,  preceding  the  reference 
for  the  taking  testimony  and  the  final  decree,  was  rendered 
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during,  instead  of  after,  the  last  day  allowed  for  their  ap- 
pearance by  the  order  of  publication  on  which  the  decree 
pro  confesso  rested. 

We  do  not  think  these  objections  well  taken.  The  re- 
quirement of  a  prayer  for  procesfl  is  purely  technical,  the 
object  being  sotely  to  indicate  those  against  whom  the  re- 
lief sought  by  the  bill  is  desired.  We  have  been  referred  to 
several  cases  in  which  the  prayer  was  held  indispensable^ 
but  on  examination  the  holding  in  each  of  those  cases  is 
found  to  depend  upon  reasons  special  to  the  jurisdiction, 
and  not  now  having  general  application.  As  has  been  said,  a 
complainant  may  in  his  bill  name  many  persons  concerned  in 
the  transaction  out  of  which  arises  his  supposed  claim  to 
relief ;  and  the  object  of  the  prayer  for  process  is  to  desig- 
nate which  of  all  those  so  named  are  to  be  proceeded  against 
for  such  relief.  Besides  this  it  has  no  special  significance 
and  possesses  no  potency  ;  the  prayer  of  itself,  without  the 
issue  and  service  in  some  form  of  process,  will  not  suffice  to 
make  a  party  defendant.  Dan'l  Ch.  PL,  8U0,  n.  8.  Such 
being  the  nature  and  office  of  the  prayer,  where  the  reason 
for  it  does  not  exist,  the  rule  requiring  it  ought  to  have  no 
application.     Cessante  ratione  cessat  et  ipsa  lex. 

This  is  a  case  in  which  the  reason  of  the  requirement  fails. 
The  parties,  Latta  and  wife,  were  named  in  the  bill  as  "  de- 
fendants to  this  bill."  That  was  an  unmistakable  designation 
of  those  against  whom  relief  was  sought ;  and  process  against 
them  was  in  fact  issued,  placed  in  the  hands  of  the  proper 
officer  for  service  and  duly  returned.  We  think  this  was 
fully  sufficient  to  make  them  parties  defendant  in  the  cause, 
notwithstanding  the  omission  of  the  prayer  for  process  from 
the  bill. 

The  second  objection,  that  the  decree  pro  confesso  was 
taken  too  soon,  though  it  may  at  first  sight  seem  more 
serious,  is  in  reality  entitled  to  no  greater  consideration. 
The  object  of  the  order  of  publication  was  as  well  to  enable 
the  complainant  to  proceed  to  a  decree,  notwithstanding  the 
absence  of  the  defendants,  as  to  afford  them  an  opportunity 
to  come  in  and  defend  the  suit.  Strictly,  the  decree  should 
49 
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not  have  been  taken  until  after  the  expiration  of  Decem- 
ber 5th  ;  and  liaving  been  taken  on  that  day  it  could  have 
been  vacated  on  a  proper  application  by  the  defendants  in 
case  they  had  appeared  during  the  day.  No  appearance 
liaviug  been  put  in  by  them^  and  no  such  application  having 
been  made,  we  think  the  decree  may  well  h€  considered  to 
have  been  rendered  as  though  conditioned  to  go  into  effect 
in  case  no  appearance  should  be  entered  by  the  defendants 
within  the  time  allowed  them.  It  is  not  pretended  that 
those  parties  ever  contemplated  entering  their  appearance, 
or  that  their  rights  were  in  any  wise  affected  by  the  rendition 
of  the  decree  pro  confesso  on  the  rule  day  instead  of  on  the 
day  after.  Under  the  circumstances  we  could  not  feel  jnsti- 
lied  in  holding  that  cause  to  have  miscarried,  merely  by 
reason  of  the  premature  rendition  of  the  decree  pro  con- 
fesao. 

We  think  that  the  complainant  has  a  good  title  to  the 
premises  involved  in  this  cause,  and  he  is  entitled  to  a 
specific  performance  by  the  defendant  of  the  contract  to 
purchase. 
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In  Bb  Estatb  or  John  Waqnbb. 

I>Mld«d  JsBe  17.  isrt.   Afllrmed  Deeember  SI.  lITf •  Probate  Court.  Speetel  Term. 

1.  The  Orphans'  Coart  has  the  ri|!:ht  to  aeqolre  information  by  an^r  of  the 
instrumentalities  known  to  our  practice,  eit^ier  by  depositions,  viva  voce 
examination  in  open  court,  trial  by  Jury,  or  reference  to  the  auditor. 

9.  The  possession  of  negotiable  paper,  payable  to  bearer,  or  negotiable 
paper,  pajrable  to  order  and  endorsed  in  blank,  is  prima  facie  tTidence 
of  title,  while  the  possession  of  a  note  payable  to  order,  but  not  ed- 
dorsed.  Is  no  CTidence  whatCTer  of  title,  but  is  rather  a  suspicious 
circumstance,  which  needs  full  explanation  from  the  holder. 

Thb  Casb  is  stated  in  the  opinion. 

J.  J.  Johnson^  for  executor. 

Jos.  H.  Bbadlbt  and  Hinb  k  Thomas^  for  distributees. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  preliminary  question  is  made  as  to  the  authority  of 
this  court  to  make  reference  to  the  auditor,  on  the  ground 
that  the  legislation  of  Maryland  (which  is  yet  a  part  of  the 
laws  of  this  District)  contemplates  that  the  statement  of 
an  executor's  account  shall  be  made  by  the  register  of 
wills  only. 

This  court  has  the  right  to  acquire  information  by  any  of 
the  instrumentalities  known  to  our  practice,  either  by  depo- 
sitions, viva  voce  examination  in  open  court,  trial  by  jury,  or 
reference  to  the  auditor.  In  fact,  this  reference  to  the  au- 
ditor amounts  to  but  little  more  than  issuing  a  commission 
to  take  testimony.  After  all,  the  register  states  the  account 
under  directions  of  the  court,  which  acts  upon  information 
collected  by  the  auditor,  the  register  of  wills,  or  in  any  of 
the  modes  I  have  mentioned.  I  do  not,  therefore,  attach 
any  weight  to  the  preliminary  objection,  and  will  proceed  to 
the  consideration  of  the  merits  of  the  case. 

The  principal  objection  to  the  auditor's  report  is  to  that 
part  which  charges  the  executor  with  moneys  paid  to  him  on 
account  of  the  note  of  F.  C.  Oate,  in  favor  of  the  decedent, 
John  Wagner,  which  fell  due  in  May,  1876,  one  payment 
upon  which  was  made  daring  the  lifetime  of  the  testator, 
and  the  others  since  his  death.  It  is  said  that  the  title  to 
the  note  had  passed  out  of  the  testator  in  his  lifetime,  and 
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coDstitated  do  part  of  his  estate,  it  in  fact  having  been 
passed  over  to  his  son,  William  Wagner,  or  to  Richard  Roth- 
well,  who  was  afterwards  executor. 

It  is  a  general  rule,  that  the  possession  of  negotiable  paper 
payable  to  bearer,  or  negotiable  paper  payable  to  order  and 
endorsed  in  blank,  is  prima  faeit  evidence  of  title.  On  the 
other  hand,  the  possession  of  a  note  payable  to  order,  but 
not  endorsed,  is  no  evidence  whatever  of  title,  but  is  rather 
a  suspicious  circumstance,  which  needs  full  explanation  from 
the  holder. 

In  this  case  the  note  was  made  payable  to  the  order  of 
John  Wagner,  and  was  not  endorsed  by  him.  It  is  proved 
and  admitted  that  the  name  of  John  Wagner,  endorsed  upon 
the  note,  was  written  by  his  son.  The  words  *^  his  mark," 
and  ^^X,"  do  not  indicate  that  the  mark  is  the  handwriting 
of  the  deceased,  as  it  is  not  attested  by  witnesses  in  the 
usual  form. 

The  testimony  fails  entirel}'  to  sustain  the  theory  that  the 
decedent  put  his  name  to  the  paper.  Rothwell,  who  was 
asked  to  look  at  the  endorsement  and  the  X,  and  the  words 
'<  his  mark,"  and  state  in  whose  handwriting  it  is,  answered 
"  that  is  my  handwriting," 

So  that  these  endorsements  are  not  in  the  handwriting  of 
the  testator,  but  in  that  of  an  entire  stranger  to  the  paper. 
It  has,  therefore,  no  more  force  in  law  than  if  the  note  were 
entirely  blank  on  the  back.  The  possession  of  such  a  note 
is,  of  itself,  no  evidence  whatever  of  title.  It  is,  therefore, 
incumbent  upon  the  parties  who  claim  title  of  the  testator, 
to  show  that  title  by  other  evidence  than  mere  possession. 

Testimony  was  offered  tending  to  show  that  this  note  was 
given  by  the  testator  to  his  son  William.  William  himself 
says  that  his  father  gave  him  the  note  and  authorized  him  to 
write  his  name  on  the  back  of  it.  Richard  Rothwell  says 
that  he  understood  the  old  man  to  say  that  he  had  given  the 
note  to  William.  There  is  no  doubt  that  he  did  deliver  the 
note  to  William  for  some  purpose,  but  whether  for  the  pur- 
pose of  passing  title  is  another  thing.  After  it  was  in  the 
possession  of  William,  and  the  note  passed  into  the  hands 


In  Re  Estate  of  John  Wagner.  397 

of  Kothwell,  we  find  that  the  testator  is  still  exercising  some 
control  over  the  dispostion  of  the  note ;  that  Bothwell  is 
receiving  directions  from  him,  and  recognizing  his  aathoritjr 
to  dispose  of  it.  He  acts  upon  these  directions^  and  under- 
takes to  collect  the  note  for  the  purpose  of  buying  a  piece 
of  property  with  the  proceeds,  and  reports  progress  to  the 
testator.  In  the  first  ptace,  the  testator  and  Mr.  Bothwell 
went  together  to  see  Col.  Tait,  who  was  the  ageut  for  the 
property  in  question  here,  and  endeavored  to  make  use  of 
this  note  in  the  purchase  of  it.    That  failed. 

We  find  the  next  fact  to  be,  according  to  the  testimony 
of  Richard  Rothwell,  that  the  testator  told  him  (Rothwell) 
to  negotiate  for  the  property,  and  buy  as  soon  as  possible  ; 
and  that  William  Rothwell  testified  that  the  testator  told 
him  that  he  wanted  the  note  discounted  if  he  did  not  lose 
too  niuch  by  it.  In  pursuance  of  this  authority  from  the 
testator,  Richard  Rothwell  proceeds  to  collect  the  amount 
due  in  instalments,  and  reports  his  action  on  one  occasion  to 
the  testator,  and  afterwards  applied  the  proceeds  of  the  note 
to  the  purchase  of  the  property.  These  facts  are  entirely  in- 
consistent with  the  theory  of  William  Wagner's  absolute 
ownership  of  the  note. 

The  proof  is  clear  that  the  note  was  given  for  a  purpose 
which  is  inconsistent  with  William  Wagner's  ownership  of 
the  note  ;  and  if  that  object  was  carried  out,  the  note  would 
pass  beyond  the  control  of  all  the  parties  to  the  controversy, 
as  well  as  that  of  the  testator.  Whatever  might  have  been 
the  testator's  intention  with  regard  to  the  property  acquired 
by  the  use  of  the  note,  the  note  itself  was  clearly  not  in- 
tended to  be  the  absolute  property  of  William.  I  have  no 
doubt  that  in  some  way  or  other  the  purchase  of  this  prop- 
erty was  designed  for  the  benefit  of  William,  but  the  note 
itself  was  retained  as  the  property  of  the  testator,  and  was 
under  his  control  and  disposition  up  to  the  time  of  his 
death. 

Then,  according  to  my  best  understanding  of  the  case, 
Richard  Rothwell  held  this  note  in  the  character  of  an  agent 
or  broker  of  John  Wagner,  for  the  purpose  of  raising  money 
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upon  it/ in  order  to  supply  the  proceeds  to  make  the  par- 
chase.  That  being  so,  the  question  naturally  suggests  itself 
fts  to  the  effect  the  death  of  John  Wagner  had  upon  the 
relations  of  these  parties  and  the  disposition  of  the  note. 
This  was  a  mere  naked  authority,  as  agent,  in  Richard 
Rothwell  to  purchase  this  property,  and  in  doing  so  to  use 
the  note. 

It  is  important  that  we  should  enquire  whether  that  pur- 
chase was  made  in  the  lifetime  of  the  testator  or  afterwards. 
It  is  very  clear  to  my  apprehension  that  the  purchase  was  not 
effected  till  afterwards.  It  is  true  that  Richard  Rothwell 
says  that  after  getting  the  endorsement  upon  the  note  he 
went  and  closed  the  bargain  with  Col.  Tait.  Tait  says,  on 
the  other  hand,  that  he  was  notified,  after  the  first  interview 
between  him  and  Richard  Rothwell,  that  they  would  take 
the  property  only  a  day  or  two  before  the  property  was 
actually  bought.  Again,  he  says,  in  somewhat  ambigaous 
language,  that  they  did  not  offer  to  close  the  bargain  until 
very  near  the  middle  of  August,  nearly  a  month  after  the 
testator's  death.  Between  these  two  statements,  one  thing 
is  pretty  clear,  t.  6.,  that  this  was  to  be  a  cash  transaction. 

Whenever  Richard  Rothwell  notified  Col.  Tait  that  they 
would  take  the  property,  the  bargain  was  not  thereby  closed, 
because  Mrs.  Devlin  did  not  want  to  part  with  the  title  on 
any  other  terms  than  cash;  and  the  transaction  was  finally 
closed  by  the  payment  of  cash,  except  an  inconsiderable 
balance.  So  that  it  seems  to  me  that  there  was  no  con- 
summation of  this  purchase  until  nearly  a  month  after  the 
testator's  death. 

Therefore,  I  say,  that  Richard  Rothwell,  having  the  au- 
thority to  buy  this  property  and  apply  the  proceeds  of  this 
note  to  that  object,  it  seems  to  me  that  the  death  of  the 
testator  works  a  revocation  of  that  authority  at  law.  As 
soon  as  be  died,  the  authority  of  Richard  Rothwell  to  make 
this  purchase  was  at  an  end,  and  the  note  remained  in  his 
hands  as  the  property  of  the  testator,  no  matter  how  ac- 
quired, whether  directly  from  the  testator  or  from  William 
Wagner.    That  is  the  view  I  should  take  of  the  matter. 
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based  npon  the  idea  that  the  testator's  intention  was  to  vest 
the  absolute  title  to  this  property^  M^hen  purchased,  in  his 
son  William.  If,  however,  that  was  not  his  intention,  then 
there  is  not  the  shadow  of  a  reason  for  the  theory  that  the 
title  to  the  note  passed  from  the  testator  in  his  lifetime,  be- 
cause the  note  was  only  passed' for  the  purchase  of  this  par- 
ticular property.  If  he  intended  to  take  this  property  to 
himself,  he  necessarily  intended  to  retain  the  title  to  the 
note. 

Upon  the  question  whether  the  testator  intended  to  give 
the  property  to  his  son  William  absolutely,  and  in  addition 
to  his  heritable  portion  of  the  estate,  it  seems  to  me  there 
is  a  lack  of  proof.  If  the  testator  had  paid  for  the  property, 
and  then  died  suddenly  without  a  deed,  could  any  chancellor, 
upon  any  evidence  before  me,  decree  an  absolute  conveyance 
of  th«  title  to  William  7  It  seems  not  to  me,  and,  if  not, 
there  is  a  failure  to  prove  that  the  testator  intended  to  have 
it  conveyed  to  William  ;  and  if  that  was  not  his  intention, 
it  would  be  demonstrated  that  the  note  was  never  intended 
to  pass  absolutely  out  of  his  control. 

There  are  other  important  considerations  which  cannot  be 
without  considerable  weight.  In  the  firet  place,  there  is  grave 
doubt  whether  the  testimony  of  the  executor  is  admissible 
at  all  in  his  own  behalf.  If  its  exclusion  is  not  within  the 
letter  of  the  law,  it  is  within  the  spirit.  Because  here  is  a 
man  testifying  about  transactions  between  himself  and  a 
dead  man,  seeking  to  exonerate  himself  from  liability  to  the 
representatives  of  that  dead  man,  who  cannot  be  heard  in 
his  own  behalf.  If  his  testimony  should  be  excluded,  it 
would  knock  away  the  main  prop  of  the  theory  which  would 
give  the  absolute  ownership  of  this  note  to  William  Wag- 
ner, or  the  executor,  representing  William. 

Besides  that,  the  conduct  of  these  two  parties  had  been 
irregular  in  the  extreme  from  the  beginning,  and  their  testi- 
mony is  very  unreliable.  In  the  first  place,  William  Wag- 
ner endorses  this  note  wholly  irregularly,  not  by  procuration, 
not  by  his  own  name  as  agent,  but  he  endorses  the  name  of 
his  father^  just  in  such  wise  as  a  man  would  do  if  be  intended 
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to  pass  it  oiF  on  the  payee  as  a  genuine  endorsement.  He 
is  wholly  wanting  in  frankness  in  his  testimony,  refusing  to 
answer,  saying  he  did  not  know,  and  professing  not  to  recol- 
lect things  that  occurred  shortly  before.  He  is  also  contra- 
dicted on  various  important  matters,  by  both  the  executor 
himself  and  every  other  witness,  testifying  in  one  case  that 
he  bought  the  property  and  paid  for  it  himself,  but  could 
not  tell  whether  he  paid  cash  or  not,  while  the  executor 
swears  that  he  bought  it. 

And  the  executor's  refusal  to  produce  the  original  note 
at  the  hearing,  according  to  stipulation,  as  I  understand 
it,  is  calculated  to  excite  suspicion  and  justify  the  pre- 
sumption that  if  the  note  was  produced  it  would  operate 
adversely  to  him.  His  testimony  is  also  unsatisfactory,  and 
I  should  feel  bound  to  receive  his  statements  in  the  main 
with  many  grains  of  allowance,  and  attach  very  little  weight 
to  them. 

However,  without  deciding  the  question  of  law  as  to  the 
admissibility  of  the  executor's  testimony,  or  feeling  bound 
entirely  to  reject  his  statements  as  to  the  purchase,  Ac.,  I  am 
of  the  opinion,  on  the  whole,  that  the  title  to  the  note  did 
not  pass  from  the  testator,  and  that  the  executor  is  properly 
chargeable  with  the  proceeds  of  the  note. 

Therefore  the  exception  is  overruled,  and  the  register  of 
wills  will  be  directed  to  state  an  account  according  to  the 
auditor's  report,  without  prejudice  to  the  rights  of  the  ex- 
ecutor to  show  that  any  payments  which  are  charged  to  him 
were  made  in  the  testator's  lifetime,  as  it  has  been  intimated 
that  there  is  proof  of  such  paytnents  having  beea  made. 
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Hallbtt  Kilbourn  vs.  John  G.  Thompson. 
Law.  No.  16,288. 

Decided  Norember  S4.  168S. 

1.  Daroagos  are,  in  law,  of  two  kinds,  viz.,  first,  vindictive,  punitive  or 
exemplary;  and,  secondly,  compensatory  only.  The  first  may  be 
awarded  against  a  defendant  who  has  been  gailty  of  malice  or  wanton 
excess  or  abuse  of  authority  towards  the  plaintiff,  or  wilful  and  cul- 
pable negligence,  resulting  In  injury ;  and  they  are  intended  not  only 
to  compensate  the  plaintiff  for  his  injury,  but,  in  addition  thereto,  to 
punish  the  defendant  and  make  an  example  of  him. 

2.  In  the  absence  of  the  above  mentioned  elements  from  the  wrong, 
and  especially  where  the  defendant  has  acted  under  a  supposed  legal 
authority,  the  damages  allowed  must  be  only  such  as  to  compensate 
the  plaintiff  for  the  actual  loss  and  injury  that  he  has  suffered. 

3.  The  plaintiff,  being  a  witness  before  a  Congressional  committee, 
engaged  in  an  investigation  into  the  private  affairs  of  a  citizen,  refused 
to  answer  certain  questions,  whereupon  the  defendant,  who  was  the 
Sergeant-at-Arms  of  the  House  of  Representatives,  arrested  and  con- 
fined him  for  a  period  of  thirty-five  days,  in  the  Jail  of  the  District  of 
Columbia,  under  a  warrant  from  the  Speaker  of  the  House.  On  suit 
brought  to  recover  damages,  there  was  no  evidence  tending  to  show,  or 
offered  for  tlie  purpose  of  showing,  that  the  plaintiff's  mere  absence 
from  his  business  by  reason  of  his  imprisonment  had  any  evil  effect 
upon  it.  There  was  some  evidence  that  the  plaintiff  contracted  a 
fever  which  lasted  several  months.  It  did  not,  however,  confine  him 
to  his  bed,  or  even  to  his  house  a  great  deal,  and  dici  not  occasion  any 
acute  suffering,  but  simply  general  depression,  which  yielded  in  the 
course  of  time  to  treatment  and  the  influence  of  travel  and  change  of 
scene,  for  which,  including  medical  attendance,  some  expense  was 
incurred,  but  the  amount  formed  no  appreciable  part  of  the  venllct 
for  damages,  which  was  founded  almost  entirely  upon  the  supposed 
injury  to  the  person  and  the  outrage  to  the  feelings  of  the  plamtiff. 
This  was  the  main  theme  of  the  argument,  and  the  ground  upon  which 
the  strongest  appeal  was  made  to  the  Jury.  In  respect  of  the  injuries 
of  this  nature  suffered  by  tiie  plaintiff,  it  was  in  evidence  that  the 
defendant  not  only  exercised  all  due  forbearance,  but  took  the  trouble 
to  mitigate  the  unpleasantness  of  tlie  plaintiff's  position  as  far  as  pos- 
sible, and  to  deprive  it  of  all  circumstances  of  humiliation  and  degrada- 
tion. Under  these  circumstances,  the  Jury  assessed  the  damages  at 
sixty  thousand  dollars,  which  verdict  the  court  set  aside  as  excessive. 

4.  If  the  Sergeant-at-Arms  of  tiie  House  of  Representatives  is  illegally 
ordered  by  the  House  to  arrest  and  confine  a  citizen,  and  he  acts  therein 
only  in  obedience  to  such  warrant,  and  in  the  honest  belief  that  he  is  dis- 
charging his  duty  as  an  officer  of  the  House,  and  without  malice  to  his 
prisoner,  or  any  unnecessary  harshness  in  the  manner  of  executing 
his  supposed  duty,  the  plaintiff  is  not  entitled  to  recover  exemplary 
damages,  but  only  such  as  will  compensate  him  for  the  actual  loss  and 
iujury  he  may  have  suffered  in  consequcuce  of  the  acts  of  the  defend- 
ant. 

6.  In  estimating  the  compensatory  damages,  the  jury  may  allow  for  the 
personal  inconvenience,  and  for  sickness  and  bodily  and  mental  suf- 
fering, which  they  may  find  to  have  been  the  direct  consequence  of 
the  defendant's  act  of  confining  the  plaintiff,  and  for  the  expenses 
incurred  by  the  latter  in  having  been  restored  to  health. 
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6.  If  the  time  of  the  plaintifT,  lost  in  consequence  of  bis  arrest  and  con* 
finement,  had  an  actual  pecuniary  Talue  to  him,  the  Jury  may  allow 
for  the  time  so  lost. 

7.  If  the  Jury  find  that  the  plaintiff  had  an  existing  business  of  yalue,  at 
the  time  of  his  arrest,  i^hich  was  destroyed  by  the  fact  of  his  arrest 
and  confinement  by  the  defendant,  they  may  allow  for  the  loss  so 
occasioned. 

8.  But  the  jury  are  not  to  award  damages  for  the  loss  of  mere  possible 
speculative  or  conjectural  gains,  which  It  may  be  supposed  that  the 
plaintiff  might  have  realized  in  the  future  but  for  his  arrest ;  neither 
are  they  to  give  damages  for  any  injury  to  the  plaintiff 's  credit,  or 
wounding  of  his  feelings  and  sensibilities,  by  or  in  consequence  of 
language  used  or  acts  done  by  the  House  of  Representatives,  or  its 
committees  or  members,  nor  for  any  detention  or  confinement  of  the 
plaintiff  after  he  was  discliarged  from  the  defendant's  custody. 

9.  In  sucli  an  action  the  defendant  has  no  legal  recourse  against  the 
United  States  if  he  shall  be  compelled  to  pay  damages. 

STATEMENT   OF    THE  OASB. 

This  was  an  action  for  damages  for  false  arrest  and  im- 
prisonment of  plaintiff'  by  defendant  as  sergeant-at-arms  of 
the  House  of  Representatives,  under  a  warrant  of  the  Speaker 
of  the  House. 

On  the  24th  day  of  January,  1876,  the  House  of  Representa- 
tives of  the  United  States  adopted  the  following  preamble 
and  resolution  : 

"  Whereas,  the  Government  of  the  United  States  is  a 
creditor  of  the  firm  of  Jay  Cooke  k  Co.,  now  in  bankruptcy 
by  order  and  decree  of  the  District  Court  of  the  United 
States  in  and  for  the  Eastern  District  of  Pennsylvania, 
resulting  from  the  improvident  deposits  made  by  the  Secre- 
tary of  the  Navy  of  the  United  States  with  the  London 
branch  of  the  said  house  of  Jay  Cooke  &  Co.  of  the  public 
moneys  ;  and  whereas  the  matter  known  as  the  real  estate 
pool  was  only  partially  inquired  into  by  the  late  joint  select 
committee  to  inquire  into  the  affairs  of  the  District  of 
Columbia,  in  which  Jay  Cooke  k  Co.  had  a  large  and  valu- 
able interest ;  and  whereas,  Edwin  M.  Lewis,  trustee  of  the 
estate  and  effects  of  said  firm  of  Jay  Cooke  k  Co.,  has 
recently  made  a  settlement  of  the  interest  of  the  estate  of 
Jay  Cooke  k  Co.  with  the  associates  of  said  firm  of  Jay 
Cooke  k  Co.,  to  the  disadvantage  and  loss,  as  it  is  alleged, 
of  the  numerous  creditors  of  said  estate,  including  the  Qov- 
ment  of  the  United  States ;  and  whereas^  the  courts  are 


KiLBouEN  V.  Thompson.  408 

now  powerless^  by  reason  of  said  settlement,  to  afPbrd  adequate 
redress  to  said  creditors  ; 

^^  Resolvedy  That  a  special  committee  of  five  members  of 
this  House>  to  be  selected  by  the  Speaker,  be  appointed  to 
inquire  into  the  nature  and  history  of  said  real  estate  pool 
and  the  character  of  said  settlement,  with  the  amount  of 
property  involved,  in  which  Jay  Cooke  A;  Co.  were  interested, 
and  the  amount  paid  or  to  be  paid  in  said  settlement,  with 
power  to  send  for  persons  and  papers,  and  report  to  this 
House." 

The  committee  was  appointed  and  proceeded  to  make  the 
investigation  with  which  it  was  charged. 

Hallett  Eilbourn  was  summoned  to  appear  as  a  witness 
before  the  committee,  and  to  bring  certain  private  papers 
relating  to  the  subject.  When  he  appeared,  he  refused  to 
produce  the  papers  and  refused  to  answer  certain  questions. 
On  the  report  of  these  facts  to  the  House,  they  ordered  that 
the  Speaker  issue  his  warrant  to  the  sergeant-at-arms,  John 
G.  Thompson,  commandine^  him  to  arrest  Eilboum  and 
bring  him  to  the  bar  of  the  House,  to  show  cause  why  he 
should  not  be  punished  for  contempt.  Kilbourn  wastirrested 
and  brought  to  the  bar  of  the  House,  and,  upon  his  con- 
tinued refusal  to  obey  the  summons  aforesaid,  was  adjudged 
guilty  of  contempt,  was  ordered  by  the  House  to  be  recom- 
mitted to  the  custody  of  the  sergeant-at-arms  and  imprisoned 
in  the  common  jail  of  the  District,  until  he  should  purge 
himself  of  the  contempt. 

The  Speaker  issued  his  warrant  accordingly,  and  Kilbourn, 
by  virtue  of  it,  was  imprisoned  by  the  sergeant-at-arms  in 
the  District  jail,  and  remained  there  for  thirty-five  days, 
when  he  was  discharged  by  Chief  Justice  Cartter,  on  habeas 
corpuSy  and  delivered  into  the  custody  of  the  marshal  of  the 
District,  to  answer  an  indictment  found  against  him  by  the 
grand  jury,  under  the  act  of  Congress  '^  concerning  witnesses 
summonjBd  by  either  House,"  of  January  24, 1857, 11  Stats, 
at  Large,  155. 

He  thereupon  sued  Thompson,  the  sergeant-at-arms,  the 
Speaker,  M.  C.  Kerr,  and  several  members  of  the  House, 
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viz.,  John  M.  Glover,  Jeptha  D.  New,  Burwell  P.  Lewis  and 
A.  Herr  Smith,  for  trespass. 

Thompson  justified  under  the  Speaker's  warrant. 

The  others  pleaded  the  general  issue,  and  justification  in 
special  pleas,  Kilbourn  demurred  to  the  special  pleas.  The 
demurrer  was  overruled  and  judgment  entered  for  defend- 
ants. A  writ  of  error  was  sued  out  to  the  Supreme  Court 
of  the  United  States,  and  the  judgment  sustained  as  to  the 
members  of  the  House,  but  reversed  as  to  Thompson,  and 
the  Speaker's  warrant  was  held  no  defence  to  the  action,  as 
to  him.    Kilbourn  vs.  Thompson,  108  TJ.  8.  168. 

The  case  then  came  on  for  trial  again  as  against  Thompson. 

The  declaration  averring  no  special  damages,  all  evidence 
as  to  injury  to  business  and  health  and  loss  of  time  was  ruled 
out.  The  jury  found  a  verdict  assessing  the  damages  at 
$100,000,  which  was  by  the  court  set  aside  as  excessive. 

After  this  the  plaintiif  amended  his  declaration,  averring 
special  damages.  Besides  the  general  issue,  the  defendant 
pleaded  justification  in  a  new  form,  which  did  not  show  the 
nature  of  the  inquiry  in  which  Kilbourn  was  summoned  as  a 
witness;  or  that  it  was  in  a  matter  beyond  the  jurisdiction 
of  the  House  ;  and  also  pleaded  the  statute  of  limitations  to 
the  new  averments  of  damage.    These  pleas  were  demurred  to. 

The  case  coming  on  for  trial  anew,  before  Justice  Cox,  the 
demurrer  of  the  plaintifi*  was  sustained,  and  the  case  went 
to  the  jury  on  the  general  issue,  the  matter  alleged  in  the 
special  pleas  being  given  in  evidence  in  mitigation.  After 
the  evidence  closed,  the  court  gave  the  following  written 
instructions,  having  refused  to  give  those  asked  for  by  the 
defendant. 

"  Damages  are,  in  law, of  two  kinds,  viz.:  first,  vindictive, 
punitive  or  exemplary ;  and,  secondly,  compensatory  only. 

'^The  first  may  be  awarded  against  a  defendant  who  has 
•  been  guilty  of  malice  or  wanton  excess  or  abuse  of  authority 
towards  the  plaintiff,  or  wilful  and  culpable  negligence, 
resulting  in  injury  ;  and  they  are  intended  not  only  to  com- 
pensate the  plaintiff  for  his  injury,  but,  in  addition  thereto, 
to  punish  the  defendant  and  make  an  example  of  him. 
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^^  In  the  absence  of  the  above  mentioned  elements  from  the 
wrong,  and  especially  where  the  defendant  has  acted  under  a 
supposed  legal  authority,  the  damages  allowed  must  be  only 
such  as  to  compensate  the  plaintiff  for  the  actual  loss  and 
injury  that  he  has  suffered. 

"  If,  therefore,  the  jury  find  that  the  defendant  was  the 
sergeant-at-arms  of  the  House  of  Representatives,  and  was 
ordered  by  the  House  to  arrest  and  confine  the  plaintiff  in 
the  jail  of  the  District,  and  that  the  defendant  acted  therein 
only  in  obedience  to  said  order  and  in  the  honest  belief  that 
he  was  discharging  his  duty  as  an  officer  of  the  House,  and 
without  malice  to  the  plaintiff,  or  any  unnecessary  harshness 
in  the  manner  of  executing  his  said  supposed  duty,  the 
plaintiff  is  not  entitled  to  recover  in  this  action  any  exem- 
plary damages,  but  only  such  as  will  compensate  him  for  the 
actual  loss  and  injury  he  may  have  suffered  in  consequence 
of  the  acts  of  the  defendant. 

'^  In  estimating  the  compensatory  damages,  the  jury  may 
allow  for  the  personal  inconvenience,  and  for  sickness  and 
bodily  and  mental  suffering,  which  they  may  find  to  have 
been  the  direct  consequence  of  the  defendant's  act  of  con« 
fining  the  plaintiff,  and  for  the  expenses  incurred  by  the 
latter  in  having  been  restored  to  health. 

"  If  the  time  of  the  plaintiff,  lost  in  consequence  of  his 
arrest  and  confinement,  had  an  actual  pecuniary  value  to 
him,  the  jury  may  allow  for  the  time  so  lost. 

^^  If  the  jury  find  that  the  plaintiff  had  an  existing  business 
of  value,  at  the  time  of  his  arrest,  which  was  destroyed  by 
the  fact  of  Ms  arrest  and  confinement  by  the  defendant,  they 
may  allow  for  the  loss  so  occasioned. 

"  But  the  jury  are  not  to  award  damages  for  the  loss  of 
mere  possible  speculative  or  conjectural  gains,  which  it  may 
be  supposed  that  the  plaintiff  might  have  realized  in  the 
future  but  for  his  said  arrest ;  neither  are  they  to  give 
damages,  as  against  this  defendant,  for  any  injury  to  the 
plaintiff's  credit,  or  wounding  of  his  feelings  and  sensibilities, 
by  or  in  consequence  of  language  used  or  acts  done  by  the 
House  of  Representatives,  or  its  committees  or  members,  nor 
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for  any  detention  or  confinement  of  the  plaintiff  after  he 
was  discharged  from  the  defendant's  custody  on  the  18th  of 
April,  1876." 

The  arguments  having  been  closed,  the  court  gave  the 
following  charge  to  the  jury  : 

Gentlemen  of  the  Jurt  :  The  argument  has  apprised  you 
that  this  is  an  action  for  false  imprisonment.  In  this  species 
of  action,  if  the  defendant  can  show  that  he  acted  by  legal 
authority,  it  is  always  a  complete  defence.  In  the  present 
action,  the  defendant  did  plead  that  he  acted  by  virtue  of  a 
warrant  issued  to  him  from  the  Speaker  of  the  House  of 
Bepresentatives^  in  pursuance  of  a  resolution  of  that  House, 
declaring  the  plaintiff  in  this  case  to  be  in  contempt  of  the 
House,  and  directing  his  imprisonment  as  a  punishment  for 
that  contempt.  This  court  held  that  to  be  a  sufficient 
defence,  and  entered  judgment  for  the  defendant ;  but  the 
case  was  carried  to  the  Supreme  Court  of  the  United  States 
by  the  plaintiff,  and  that  court  reversed  the  judgment  of  this 
cK)urt.  It  held  that,  although  in  a  certain  class  of  cases,  such, 
for  example,  as  cases  relating  to  the  election  of  its  own 
members,  either  House  of  Congress  has  the  right  to  institute 
investigations,  to  summon  witnesses  and  to  compel  them  to 
answer  inquiries  under  penalty  of  imprisonment,  yet  that  in 
a  case  like  this,  which  really  was  an  investigation  into  the 
private  affairs  of  a  citizen,  neither  House  of  Congress  has  a 
right  to  put  a  witness  upon  the  stand  and  exact  an  answer 
from  him  under  penalty  of  imprisiinment  for  refusal ;  and 
that,  therefore,  the  warrant  of  the  Speaker,  commanding 
the  arrest  and  imprisonment  of  this  plaintiff,  was  unlawful 
and  constituted  no  defence  to  this  defendant  in  the  pres- 
ent action.  The  case  now  comes  back  here,  therefore,  to  be 
tried  anew,  and  inasmuch  as  no  other  defence  is  relied  upon, 
I  am  constrained  to  hold»  under  the  ruling  of  the  Supreme 
Courts  that  the  plaintiff  is  entitled  to  a  verdict,  and  that 
the  only  question  for  you  to  determine  is  what  amount  of 
damages  he  ought  to  receive. 

In  entering  upon  this  investigation,  it  is  important  for 
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you  to  bear  one  or  two  things  in  mind  ;  and  the  first  is,  that 
this  is  not  an  action  against  the  United  States  in  any  sense, 
or  against  the  members  of  Congress  or  the  House  of  Repre- 
sentatives, or  any  of  its  committees.  The  action  was,  in  the 
first  instance,  instituted  not  only  against  the  defendant, 
Thompson,  but  against  the  Speaker  of  the  House  of  Repre- 
sentatives and  several  members  of  that  body ;  but  this  court 
held,  and  the  Supreme  Court  of  the  United  States  affirmed 
its  judgment  in  that  respect,  that  a  member  of  Congress  is 
not  answerable  in  damages  for  his  official  action  ;  and  con- 
sequently judgment  was  entered  in  favor  of  those  defend- 
ants, and  they  are  out  of  this  case.  It  is,  therefore,  now,  a 
case  only  against  the  defendant  John  G.  Thompson. 

It  is  further  important  for  you  to  bear  in  mind  that  the 
defendant  has  no  recourse  against  the  United  States  for 
indemnification  or  reimbursement  if  he  shall  be  compelled  to 
pay  damages  for  the  alleged  grievance.  It  is  important  to 
bring  this  to  your  attention,  because  otherwise  it  might  be 
supposed  not  to  be  a  matter  of  any  importance,  so  far  as  this 
defendant  is  concerned,  what  amount  of  damages  you  award 
against  him.  The  United  States  took  no  part  in  the  pro- 
ceedings which  resulted  in  the  arrest  of  the  plaintifl*.  It 
was  the  action  of  one  branch  of  Congress,  the  House  of 
Representatives,  and  that  body  passed  out  of  existence  six 
years  ago.  Three  other  Houses  of  Representatives  have  since 
been  elected.  No  future  House  of  Representatives  is  bound 
to  consider  itself  responsible  for  the  action  of  its  predeces- 
sors, and  it  may  not  choose  to  endorse  that  action.  No 
money  can  be  appropriated  to  reimburse  or  indemnify  this 
defendant  for  anything  which  he  shall  be  obliged  to  pay, 
except  by  the  concurrent  action  of  both  Houses  of  Congress, 
approved  by  the  President ;  and  inasmuch  as  neither  the 
Senate  nor  the  President  had  any  participation  in  these  pro- 
ceedings, neither  may  feel  any  moral  responsibility,  as  neither 
is  under  any  legal  responsibility  for  the  injury  done  to  the 
plaintifiT. 

You,  therefore,  see  that  the  defendant  is  the  person  alone 
to  bear  the  responsibility  for  his  actions,  and  it  will  be  doing 
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him  great  injustice  to  charge  upon  him  the  responsibility 
which  you  would  only  be  willing  to  charge  upon  the  United 
States,  and  which  you  would  not  charge  upon  him  except  in 
the  belief  that  the  United  States  would  assume  the  obliga- 
tion to  pay.  Tou  are  to  deal  with  him,  therefore,  as  per- 
sonally and  solely  responsible,  without  hope  or  expectation 
of  indemnity  or  reimbursement. 

Another  very  important  thing  for  you  to  do  is  to  dis- 
criminate, as  far  as  you  can,  between  what  was  done  by  the 
House  of  Representatives  or  its  committees  or  its  members, 
and  what  was  done  by  this  defendant.  For  the  former,  the 
plaintifl'  has  no  redress  except  by  appeal  to  the  magnanimity 
of  Congress  or  to  its  sense  of  justice.  For  the  latter  he  has 
recourse  against  this  defendant.  The  plaintiff  may  com- 
plain, with  more  or  less  justice,  that  the  proceedings  in  the 
House  of  Representatives  involved  imputations  against  him 
and  excited  suspicions  against  his  integrity,  and  that,  in 
some  respects,  those  proceedings,  especially  the  proceeding 
which  has  been  adverted  to  in  the  shape  of  a  resolution, 
largely  voted  for,  seeking  to  confine  him  to  the  regimen  of 
the  ordinary  inmates  of  the  jail,  were  insulting  and  exasper- 
ating and  wounding  to  his  sensibilities.  This,  of  itself, 
would  be  a  ground  of  consideration  with  the  jury  in  a  case 
where  the  damages  might  be  explemplary  ;  but  what  I  wish 
to  observe  is,  that  these  particular  acts  are  not  chargeable  to 
this  defendant.  What  the  defendant  did  was,  under  a  mis- 
taken sense  of  duty  we  may  say,  simply  to  arrest  and  confine 
the  plaintiff.  That  is  the  act  for  which  he  is  responsible. 
You  are  to  consider,  in  that  connection,  all  the  direct  con- 
sequences, the  inconvenience  and  other  consequences  to  this 
plaintiff,  resulting  from  that  act  alone,  and  not  from  ante- 
cedent action  on  the  part  of  the  House  of  Representatives  or 
its  committees  or  members.  The  importance  of  understand- 
ing  that  the  real  party  with  whom  you  have  to  deal  is  this 
individual  defendant  is  apparent  therefore  from  several  con- 
siderations. The  first  is,  that  the  injury  committed  by  him 
is  different  from  the  injury  which  may  be  attributed  to  the 
House  of  Representatives  or  its  committees  or  members,  and 
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the  xneasare  of  damages  by  which  you  would  be  guided  in 
dealing  with  the  one  or  the  other  would  be  different.  If 
this  case  were  a  case  for  exemplary  damages,  that  is,  dam- 
ages intended  to  make  an  example  of  the  ofiending  party, 
you  would  be  apt  to  be  governed  by  a  very  diflferent  rule  if 
you  were  dealing  with  the  United  States  than  that  which 
would  control  you  in  dealing  with  an  individual  citizen.  If, 
for  example,  you  had  the  plethoric  Treasury  of  the  United 
States  to  respond  for  an  injury,  you  would  adopt  a  very 
different  figure  as  a  means  of  making  an  example  of  the 
Government  from  that  which  would  guide  you  in  making  an 
example  of  an  individual  citizen  with  the  ordinary  resources 
of  such. 

Now,  we  come  to  consider  what  is  the  rule  of  damages. 
It  has  been  explained  to  you  so  fully  by  counsel  that  but  very 
little  more  is  necessary  from  me.  That  general  rule  is,  as- 
suming the  same  act  of  wrong  to  be  done  by  different  per- 
sons or  at  different  times,  if  it  is  done  with  a  wanton  dis- 
regard for  private  right,  or  with  circumstances  of  aggrava- 
tion, as,  for  example,  if  the  defendant  had  thrown  the  plain- 
tiff' into  a  filthy  cell  and  made  him  there  the  companion  of 
drunkards  and  felons,  denying  him  every  comfort  and  con- 
veuience,  it  would  be  a  case  for  exemplary  damages^  such  as 
-would  not  only  compensate  the  plaintiff',  but  would  act 
its  a  punishment  upon  the  defendant,  and  as  an  example 
to  other  people  to  deter  them  from  wrongs  of  the  same 
kind.  But  if,  on  the  other  hand,  the  wrooig  is  committed 
under  a  sense  of  duty,  under  an  honest  bona  fide  belief 
that  the  party  is  simply  discharging  his  duty,  and  with  no 
aggravating  circumstances,  with  nothing  calculated  to  ex- 
asperate or  wound  the  sensibilities  of  the  party  injured, 
there  the  law  looks  upon  it  as  a  case  for  compensation  only, 
and  not  for  punishment  or  example. 

Here  I  may  refer  briefly  to  the  condition  of  opibion  in 
reference  to  this  particular  proceeding  at  the  time  that  it 
was  commenced.  You  have  heard  something  of  the  history 
of  this  question  about  the  rights  of  Congress.  As  far  back 
as  the  year  1818,  a  case  arose  very  similar  to  the  present  ooe 
52 
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in  some  of  its  features.  A  man  named  Anderson  was  ar- 
rested under  a  warrant  from  the  then  speaker  of  the  House 
of  Representatives,  who  was  no  less  a  person  than  Henry 
Clay.  He  was  brought  to  the  bar  of  the  House  anddetained 
there  under  examination  for  some  days,  and  finally  discharged 
with  a  reprimand.  He  sued  the  sergeant-at-arms  of  the 
House  to  recover  damages,  precisely  as  this  plaintiff  has  done 
in  the  present  case.  That  case  went  to  the  Supreme  Court 
of  the  United  States,  and  that  court  held,  in  the  year  1821, 
over  sixty  years  ago,  that  the  House  of  Representatives  had 
the  power  to  punish  parties  for  contempt  of  its  authoritj, 
The  circumstances  of  that  case  were  not  very  fully  developed 
in  the  report  of  the  opinion,  but  from  that  time  down  until 
the  determination  of  the  present  cause,  there  was  a  general 
opinion  in  the  profession,  although  perhaps  not  very  definite, 
that  either  house  of  Congress  had  a  right  to  protect  its 
dignity  and  assert  its  authority  by  punishing  for  contempt 
or  disobedience  to  its  orders.  Our  own  courts  had  acted 
under  that  impression.  Perhaps  thirty  years  after  the  case 
of  Anderson  and  Dunn,  one  Nugent  was  committed  to 
prison  by  the  Senate  of  the  United  States  for  some  dis- 
obedience of  its  orders  or  some  contempt  of  its  authority, 
and  he  was  remanded  to  prison  by  the  old  circuit  court  of  this 
District  under  the  influence  of  that  decision.  When  the 
present  case  came  on  for  trial  in  this  court,  under  the  au- 
thority of  that  same  case  of  Anderson  and  Dunn,  this  court 
felt  itself  bound  to  hold  that  the  House  of  Representatives 
had  the  authority  which  it  asserted.  It  was  not  until  the 
case  went  before  the  Supreme  Court,  and  they  investigated 
the  subject  more  thoroughly  than  ever  before,  that  the  con- 
clusion was  reached  by  that  court,  the  highest  legal  au- 
thority in  the  land,  that  the  case  of  Anderson  and  Dunn 
was  erroneously  decided  so  far  as  it  would  have  applicatioa 
to  cases  of  this  kind.  I  mention  these  circumstances  sim- 
ply to  show  that  there  was  at  least  ground  for  the  belief  that 
the  House  of  Representatives  had  the  authority  which  it 
proposed  to  exercise  in  this  case,  even  on  the  part  of  mem- 
bers of  Congress ;  that  is  to  say,  they  even  might  be  honestly 
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mistaken  on  that  question.  How  mtich  more  might  not  the 
defendant  have  been  nlistakeu,  as  he  is  not  to  he  supposed 
to  be  so  thoroughly  versed  in  the  principles  of  la;w  as  to  see 
the  previous  errors  of  the  Supreme  Court  of  the  United 
States. 

Now,  if  that  was  the  case,  I  have  to  instruct  you  that  if 
the  defendant  acted  simply  in  obedience  to  the  mandate  of 
his  superiors,  and  in  honest  belief  that  he  was  discharging  a 
duty  imposed  upon  him  by  his  relations  to  the  House,  and 
that  he  acted  without  any  aggravating  circumstances  in  his 
dealings  with  the  plaintiff,  then  it  is  a  case  simply  for  com- 
pensation. I  believe  it  is  the  assertion  of  the  plaintifi' him- 
self that  the  defendant  did  exercise  all  the  forbearance 
consistent  with  his  sense  of  duty  ;  and  the  plaintift'  dis- 
avowed on  the  stand  any  resentment  towards  the  defendant 
himself  for  anything  excepting  the  actual  circumstance  of 
obedience  to  the  mandate  of  the  House  of  Representa- 
tives. 

Then  assuming  that  this  is  a  case  simply  for  compensation, 
the  next  question  is :  what  are  the  elements  of  compensa- 
toiy  damages  ?  You  will  understand  that  you  must  eliminate 
frani  this  inquiry  all  those  aggravating  circumstances  with 
which  the  defendant  was  not  identified,  all  those  proceed- 
ings in  Congress  which  involved  disaster  to  his  credit,  im- 
putations upon  his  integrity  and  everything  of  that  kind. 
The  defendant  in  arresting  and  confining  the  plaintiff  im- 
puted nothing  to  him.  He  acted  simply  in  obedience  to 
higher  authority.  The  fact  of  which  the  plaintiff  has  to 
complain  against  him  is  the  fact  of  his  confinement  and  all 
the  disagreeable  direct  consequences  to  him. 

In  the  first  place  the  result  to  him  was  the  unpleasantness 
of  being  confined  at  all  under  guard  and  being  deprived  of 
his  liberty.  Another  thing  was  the  unpleasantness  of  con- 
finement in  a  jail  with  all  the  odious  associations  attached 
to  that  name  and  that  place.  On  the  other  hand  you  must 
bear  in  mind  the  evidence  in  this  case  tending  to  establish 
the  fact  that  the  defendant  not  only  exercised  all  due  for- 
bearance to  the  plaintiff*,  but  took  the  trouble  to  mitigate 
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the  anpleasantness  of  his  situation  as  far  as  possible.  I  say 
you  mast  consider  all  these  circumstances  and  in  the  light 
of  them  decide  how  much  suffering  and  affliction  the  plain- 
tiff experienced  at  the  hands  of  the  defendant^  separate  and 
apart  from  any  of  that  distress  of  mind  or  exasperation  of 
feeling  that  may  have  been  produced  by  implied  charges 
against  him^  contained  in  the  action  and  language  of  the 
members  of  the  House  of  Bepresentatives.  It  is  not  ne« 
cessary  for  me  to  dwell  any  more  upon  this  point,  except  to 
say  that  you  must  consider  what  he  suffered  at  the  hands  of 
this  defendant  in  view  of  all  the  circumstances  of  the  case , 
that  you  must  take  the  whole  conduct  of  the  defendant  into 
consideration  and  try  to  separate  it  from  that  conduct  of 
other  parties,  for  which  he  is  in  no  way  responsible.  Of 
course  the  plaintiff'  is  entitled  to  recover  the  additional  ex- 
penses of  living  that  were  imposed  upon  him  by  this  con- 
finement ;  that  is  to  say,  all  the  necessary  and  reasonable 
expenses ;  the  expense  of  restoring  himself  to  health,  and, 
as  far  as  you  can  do  so,  you  are  at  liberty  to  give  him  a  money 
compensation  for  his  actual  suffering  by  infirmity.  You 
must  bear  in  mind,  however,  that  a  mere  transient  distem- 
per is  not  very  easily  measured  in  money  and  is  not  to  be 
the  subject  of  exaggerated  damages,  but  simply  those  which 
will  compensate,  as  far  as  you  can  judge  what  compensation 
there  should  be  under  such  circumstances. 

Again,  as  to  his  loss  of  time.  If  you  find  from  the  evi- 
dence that  the  plaintiff,  by  his  personal  exertions,  could  have 
earned  and  was  earning  so  much  per  day  or  week  or  month 
while  he  was  at  liberty,  and  that  by  his  confinement  he  was 
cut  oft'  from  the  opportunity  of  such  earning,  and  it  could 
not  be  earned  in  his  place  by  his  partners,  so  that  his  time, 
of  a  daily  or  weekly  or  monthly  value,  was  actually  lost,  by 
virtue  of  this  confinement,  that  is  a  proper  subject  for  al- 
lowance. 

Independent  of  the  value  of  his  personal  time  you  are 
also  entitled  to  consider  what  the  value  of  his  business  was, 
and  how  far  that  was  affected  by  his  illegal  confinement. 
I  refer  now  to  the  business  of  the  partnership  in  which  he 
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was  interested.  Here,  again,  I  think  it  is  proper  that  yen 
should  distinguish  between  the  action  of  the  House  of 
Bepresentatives  and  that  of  the  defendant.  I  understood 
the  plaintiff  on  the  witness  stand  to  complain  and  express  it 
as  his  opinion,  that  the  very  fact  of  his  being  subjected  once 
to  an  investigation  would  naturally  beget  the  idea  that  he 
was  liable  to  be  investigated  by  Congress  in  the  future,  and 
that  would  deter  customers  from  resorting  to  his  firm  with 
their  business,  and  that  his  opinion  was  that  it  had  done  so. 
If  you  can  consider  the  subject  at  all,  you  must  distinguish 
between  the  effect  of  the  action  of  Congress  in  this  direc- 
tion and  the  effect  of  the  defendant's  action.  The  action 
of  Congress  in  investigating  the  private  affairs  of  this  plain- 
tiff, you  may  assume,  may  have  had  the  effect  of  deterring 
people  from  resorting  to  him  afterwards  with  their  business ; 
but  it  does  not  follow  that  the  mere  act  of  the  defendant  in 
actually  confining  him  for  thirty-five  days  would  have  had  the 
efi'ect  of  deterring  people  from  consulting  or  dealing  with  him 
him  afterwards  in  reference  to  other  private  affairs.  They 
may  be  very  different  things.  That  is  a  question  for  you  to 
consider. 

But  another  thing  you  must  bear  in  mind,  and  that  is, 
that  in  a  matter  of  this  sort  yon  are  to  act  not  upon  mere 
conjecture,  but  proof.  It  must  be  established  to  your  satis- 
faction that  the  plaintiff's  business  was  really  affected  by 
this  illegal  confinement,  and  the  proof  must  be  directed  to 
the  business  of  the  plaintiff  existing  at  the  time  of  his  im- 
prisonment. Ton  cannot  deal  with  mere  possibilities  that 
lay  in  the  womb  of  the  future.  Let  me  illustrate  this. 
Suppose  the  plaintiff,  at  the  time  of  his  arrest,  was  largely 
employed  by  property  holders  here  as  a  collector  of  their 
rents  and  that  he  had  a  certain  established  income  from  that 
source,  and  that  in  consequence  of  his  being  confined  in  the 
jail  all  these  parties  took  their  business  away  from  him. 
That  would  be  a  plain,  tangible  fact,  one  susceptible  of  ap- 
preciation and  estimation.  Ton  could  say  exactly  what 
business  was  lost  by  him  in  consequence  of  the  confinement. 
But  suppose  nothing  of  that  sort  existed,  but  the  plaintiff 
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simply  said  on  the  stand  as  a  witness  that  but  for  the  arrest 
he  would  in  the  future,  he  believed,  have  had  certain  busi- 
ness and  would  have  realized  a  certain  income.  That  is 
merely  conjecture.  It  is  speculative.  The  law  does  not 
allow  evidence  of  that  description  to  be  received,  nor  does  it 
allow  a  jury  to  consider  these  mere  possibilities  as  grounds 
for  assessing  damages.  I  therefore  said  to  you  in  the  written 
instructions  that  while  you  may  allow  for  any  established 
business  of  value  which  was  in  your  judgment  destroyed  by 
the  action  of  the  defendant,  you  are  not  at  liberty  to  allow 
for  speculative  and  conjectural  gains  which  either  he  or  yoa 
may  suppose  he  might  have  made  in  the  future,  but  which 
are  not  the  subject  of  strictly  legal  proof. 

As  to  this  question  of  assessing  damages  I  need  not  say 
that  you  are  not  to  be  governed  by  what  any  other  jury 
may  have  done  in  any  other  case,  but  you  are  to  act  upon 
the  evidence  before  you.  The  evidence  varies  so  much  in 
different  cases  that  no  one  case  is  a  precedent  for  a  jury. 

I  have  but  one  word  more  to  say,  and  that  is  that  the  law 
never  expects  or  contemplates  that  an  injured  party  shall 
make  a  speculation  out  of  his  injury.  In  a  case  full  of  ag- 
gravation and  outrage  it  does  allow  play  for  the  feelings  of 
a  jury  that  are  naturally  excited  by  the  manifestations  of 
outrage  upon  the  rights  of  other  people.  But  in  a  case 
w^hich  is  purely  one  for  compensation,  the  law  expects  that 
you  will  not  act  under  the  influence  of  impassioned  appeals 
to  your  feelings,  but  will  act  as  dispassionate  and  cool-headed 
men,  practical  business  men.  All  I  can  say  to  you  is  that 
you  are  to  consider  all  these  circumstances  with  that  dispo- 
sition, and  determine  what  will  be,  as  far  as  you  can  say, 
adequate  remuneration  in  money  to  this  plaintiff  for  the 
actual  injuries  that  have  resulted  to  him  from  his  arrest 
and  imprisonment  by  this  defendant,  John  G.  Thompson. 
With  that  remark  I  dismiss  you  to  the  deliberation  of  the 
jury  room. 

Mr.  ToTTBN.  Before  the  jury  retires  I  desire  to  bring  to 
your  attention  a  statute  which  I  think  you  have  overlooked. 
It  refers  to  the  attitude  which  Mr.  Thompson  wall  occupy. 
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provided  the  judgment  should  be  rendered  against  him.  It 
is  the  act  of  March  8, 1875,  chap.  130,  sec.  8, 18  Stats.,  401, 
and  reads  as  follows,  viz.: 

"  Sec.  8.  That  in  any  action  now  pending,  or  which  may 
be  brought  against  any  person  or  on  account  of  anything 
done  by  him  while  an  officer  of  either  Houses  of  Congress 
in  the  discharge  of  his  official  duty,  in  executing  any  order 
of  such  House,  the  district  attorney  for  the  district  within 
which  the  action  is  brought,  on  being  thereto  requested  by 
the  officer  sued,  shall  enter  an  appearance  in  behalf  of  such 
officer ;  and  all  provisions  of  the  act  of  July  twenty-eighth, 
eighteen  hundred  and  sixty-six,  entitled,  'An  act  to  protect 
the  revenue,  and  for  other  purposes,'  and  also  all  provisions 
of  the  sections  of  former  acts  therein  referred*  to,  so  far  as 
the  same  relate  to  the  removal  of  suits,  the  withholding  of 
executions,  and  the  paying  of  judgments  against  revenue  or 
other  officers  of  the  United  States,  shall  become  applicable 
to  such  action  and  to  all  procedings  and  matters  whatsoever 
connected  therewith,  and  the  defence  of  such  action  shall 
thenceforth  be  conducted  under  the  supervision  and  direction 
of  the  Attorney  General." 

«  The  statute  referred  to  in  this  act  is  section  989  of  the 
Revised  Statutes,  which  provides  as  follows : 

"  Sbc.  989.  When  a  recovery  is  had  in  anj-  suit  or  proceed- 
ing against  a  collector,  or  other  officer  of  the  revenue,  for 
any  act  done  by  him,  or  for  the  recovery  of  any  money  ex- 
acted by  or  paid  to  him  and  by  him  paid  into  the  Treasury, 
in  the  performance  of  his  official  duty,  and  the  court  cer- 
tifies there  was  probable  cause  for  the  act  done  by  the  col- 
lector, or  other  officer,  or  that  he  acted  under  the  directions 
of  the  Secretary  of  the  Treasurj^  or  other  proper  officer  of 
the  Government,  an  execution  shall  issue  against  such  col- 
lector, or  other  officer,  but  the  amount  so  recovered  shall, 
upon  final  judgment,  be  provided  for  and  paid  out  of  the 
proper  appropriation  from  the  Treasury." 

I  think  in  view  of  these  two  statutes  that  your  honor  in- 
correctly stated  to  the  jury  the  position  Mr.  Thompson  will 
occupy  in  the  event  of  a  judgment  against  him. 


416  KiLBouBN  V.  Thompson. 

The  Court.  No,  I  think  not ;  and  for  this  reason,  that 
that  law  applies  entirel3*  to  officers  of  the  revenue. 

Mr.  ToTTEN.  But  the  new  statute  says  that  it  shall  be  en- 
forced in  these  cases. 

The  Court.  Does  it  say  so  ? 

Mr.  Totten.  Yes,  sir. 

The  Court.  Bead  it  over  again. 

(Mr.  Totten  again  read  the  statute  in  question.) 

Mr.  ToTTBN.  Tour  honor  will  see  that  that  puts  Mr.  Thomp- 
son in  a  veiy  diflfererent  attitude  from  that  in  which  you 
have  placed  him  in  the  instructions  to  the  jury  just  now, 
because  there  is  an  implied  obligation  of  honor,  at  all 
events,  that  an  appropriation  shall  be  made.  It  is  true, 
as  your  honoY*  said,  that  Congress  may  not  do  it ;  but  still 
there  is  a  fair  inference  that  they  are  in  duty  bound  to  pro- 
tect Thompson. 

The  Court.  All  that  I  did  say,  was  that  they  may  not 
do  it. 

Mr.  Totten.  That  is  right  so  far.  Your  attention,  I 
thought,  had  not  been  called  to  the  statute.  That  is  un- 
doubtedly the  construction,  because  Mr.  Wilson  is  here 
representing  the  Department  of  Justice,  in  addition  tp 
Brother  Corkhill,  who  did  not  need  any  assistance. 

The  Court.  All  that  I  said  to  the  jury  was  that  there  is 
no  legal  obligation  upon  Congress  to  respond  to  the  damages 
that  are  awarded  against  the  defendant. 

Mr.  Totten.  Nor  to  make  any  other  appropriation. 

The  District  Attorney.  And  when  the  judgment  is  ren- 
dered, it  will  be  a  lien  upon  his  property. 

The  Court.  It  will  be  a  lien  upon  his  property  like  any 
other  judgment  in  any  other  case.    Retire,  gentlemen. 

The  jury  rendered  a  verdict  in  favor  of  the  plain tifi'  for 
$60,000  damages. 

A  motion  was  then  made,  by  the  defendant,  for  a  new 
trial  on  the  grounds  that  the  verdict  was  against  the  instru^ 
tious  of  the  court  and  the  evidence,  and  was  excessive. 
After  argument  therein^  the  case  was  taken  under  advise- 
ment by  the  court,  and  on  the  24th  of  November,  1888,-i^ 
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Mr.  Jastice  Cox  delivered  the  following  opinion. 

I  gave  notice,  gentlemen,  that  I  woald,  this  morning, 
dispose  of  the  motion  for  a  new  trial  in  the  cause  of 
Kilbourn  vs.  Thompson.  This  is  one  of  those  cases  in  which 
a  jury  is  very  liable  to  be  carried  away  by  impulse,  I  do 
not  mean  bad  impulse,  but,  on  the  contrary,  good  and  gen- 
erous impulse,  because  in  the  direction  of  redressing  wrong ; 
but  still  one  which^  unless  restrained,  is  apt  to  lead  to  ex- 
cess ;  and  it  is,  therefore,  a  case  in  which,  I  think,  it  is 
ordinarily  the  duty  of  the  court  to  stand  guard  upon  the 
jury  and  endeavor  to  keep  them  within  reasonable  limits. 
It  was  for  this  reason  that,  at  the  trial,  I  considered  it  my 
duty  to  charge  the  jury  in  such  a  way  as  to  eliminate  from 
the  case  the  elements  which  dught  not  to  be  allowed  to,  but 
which  were  very  well  calculated  to  disturb  the  judgment. 

I  have  listened  to  the  arguments  on  the  motion  for  a  new 
trial  with  a  great  deal  of  interest,  and  had  an  opportunity 
to  consider  somewhat  more  maturely  the  views  that  were 
enunciated  in  my  charge,  which  were  my  first  impressions 
formed  without  the  aid  of  discussion. 

Some  criticism  has  been  made  upon  the  charge  in  two 
particulars ;  first,  opoo  that  part  of  it  which  admonished 
the  jury  to  discriminate  between  the  act  of  the  defendant, 
and  the  acts  of  the  House  of  Representatives,  or  of  its 
committees  or  members ;  second,  upon  that  part  which,  in 
substance,  advised  the  jury  that  they  must  deal  with  this 
case  as  peculiarly  a  case  against  the  individual  defendant, 
in  which  he  alone  was  responsible  for  the  injury  complained 
of,  without  any  legal  recourse  for  indemnity  against  the 
United  States. 

The  first  instruction  was  really  but  a  repetition  of  one 
which  had  already  been  given  in  writing,  at  the  instance  of 
the  defendant,  and  without  objection  on  the  part  of  the 
plaintiff.  It  is  very  difficult  to  keep  the  sins  of  the  House 
of  Representatives  out  of  of  this  case.  The  very  narrative 
of  the  whole  transaction,  in  connection  with  the  case,  would 
give  the  jury  the  idea  that  they  were  somehow  called  upon 
to  punish  the  House  of  Representatives.  That  position  is 
58 
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not  taken  by  counsel,  of  coarse ;  but  the  whole  sentiment 
of  the  argument  was  that  the  act  of  the  defendant  was  only 
a  part  of  the  entire  drama  and  was  aggravated  by  the  con- 
duct of  the  House  of  Representatives,  and  by  the  very  fact 
that  they  had  commanded  the  arrest ;  and  that  the  whole 
wrong  complained  of,  from  its  very  inception,  ought  to  be 
visited  upon  the  defendant.  This  was  a  line  of  argument 
that  counsel  would  very  naturally  drift  into,  in  view  of  the 
possible  provision  by  law  for  an  indemnity  to  the  defendant 
for  what  he  might  have  to  pay.  These  considerations  led  to 
the  instruction  in  the  charge  of  which  I  am  now  speaking. 

The  wrong  committed  by  the  defendant  was  the  arrest 
and  imprisonment  of  the  plaintiff  without  lawful  authority. 
The  actual  injury  resulting  from  this  was  entirely  irrespec- 
tive of  the  pretences  or  the  show  of  authority  with  which 
the  defendant  acted.  It  would  have  been  precisely  the  same 
whether  he  acted  under  a  warrant  from  the  speaker  of  the 
House  of  Representatives,  or  a  capias  from  this  court,  or  a 
commitment  from  the  Police  Court  of  this  District.  In 
each  of  the  cases  supposed  he  would  be  a  tort  feasor,  if  his 
warrant  were  unlawful ;  and  not  more  so  in  one  case  than 
in  either  of  the  othera.  The  question  'by  what  authority  he 
acted  is  irrelevant  to  the  issue  of  quantum  damnifieatus^  ex- 
cept for  the  purpose  of  the  defence,  in  the  way  of  mitigation 
or  excuse.  If  the  defendant  can  show  that  he  acted  without 
malice  and  in  obedience  to  a  supposed  lawful  authority,  this 
may  be  used  by  him  to  avert  exemplary  damages,  but  how 
it  can  be  used  by  the  plaintiff  to  swell  the  damages  it  is 
difficult  to  perceive.  The  more  exalted  the  source  of  au- 
thority, the  more  probable  cause  the  defendant  would  have 
for  his  conduct ;  but  the  notion  I  am  speaking  of  would 
seem  to  reverse  all  this  and  find  in  it  the  greater  aggrava- 
tion. 

The  fact  that  the  House  of  Representatives  commanded 
the  plaintiff's  arrest  cannot  certainly  make  it  a  greater 
wrong  on  the  part  of  the  defendant  than  if  he  acted  with- 
out such  authority,  but  it  may,  on  the  contrary,  palliate  it, 
as  Judge  Taney  said  in  Mitchell  vs.  Harmony,  13  Howard. 


KiLBouRN  V.  Thompson.  419 

The  wrong  of  the  superior  who  commands  cannot  be  added 
to  that  of  the  subordinate  who  obeys,  so  as  to  duplicate  the 
latter's  offence  snud  call  for  double  satisfaction  ;  especially 
where,  as  in  this  case,  the  act  of  the  superior  is  not  an  action- 
able wrong. 

If  the  injurious  act  of  the  House  in  ordering  the  arrest  is 
not  to  be  considered  as  aggravating  the  defendant's  responsi- 
bility, still  less  must  other  action  of  the  House  in  which  he 
had  no  participation.  Otherwise  his  simple  obedience  to 
the  Speaker's  warrant  would  be  held  to  relate  back  and  make 
him  particeps  criminis  and  joint  tort-feasor  in  every  slander 
uttered  in  debate,  or  other  injurious  act,  of  which  plaintiff 
may  complain  ;  all  of  which  would,  on  common  law  principles, 
seem  to  be  absurd.  Neither  does  the  act  of  Congress  of 
March  8, 1876,  chap.  130,  sec.  8,  give  any  countenance  to  the 
idea  that  wrongs  committed  by  the  House  can  be  redressed 
in  this  action.  That  act  adopts  for,  and  makes  applicable  to, 
this  kind  of  action,  the  provisions  of  former  acts,  the  ma- 
terial part  of  which  is  embodied  in  section  989  of  the  Re- 
vised Statutes  in  the  following  words  : 

"  Sbc.  989.  When  a  recovery  is  had  in  any  suit  or  proceed- 
ing against  a  collector  or  other  officer  of  the  revenue,  for 
any  act  done  by  him,  or  for  the  recovery  of  any  money  ex- 
acted by  or  paid  to  him,  and  by  him  paid  into  the  Treasury, 
in  the  performance  of  his  official  duty,  and  the  court  cer- 
tifies  that  there  was  probable  cause  for  the  act  done  by  the 
collector  or  other  officer,  or  that  he  acted  under  the  directiions 
of  the  Secretary  of  the  Treasury,  or  other  proper  officer  of 
the  Government,  no  execution  shall  issue  against  such  col- 
lector or  other  officer,  but  the  amount  so  recovered  shall, 
upon  final  judgment,  be  provided  for  and  paid  out  of  the 
proper  appropriation  from  the  Treasury." 

It  may  be  safely  assumed  that  Congress  never  intended, 
by  this  legislation  to  confer  on  the  citizen  the  privilege  of 
suing  the  United  States  for  a  tort.  The  right  to  sue  the 
Government,  even  in  contract,  was*  tardily  and  grudgingly 
bestowed  when  the  Court  of  Claims  was  created,  and  then 
the  litigation  was  commiied  to  the  arbitrament  of  a  court 
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and  not  a  jury.  To  suppose  that  a  single  section  in  an  ap- 
propriation act  was  intended  to  work  such  a  revolution  in 
the  policy  of  the  Government  as  to  allow  a  citizen  to  sue 
the  United  States,  in  any  federal  court,  and  recover  damages 
for  a  tort,  to  be  assessed  by  a  jury,  would  be  quite  extrava- 
gant. And  yet,  if,  in  a  suit  like  the  present,  against  a  sub- 
ordinate officer,  the  supposed  wrongs  done  by  Congress,  or 
either  House,  or  its  personally  irresponsible  members,  by 
their  official  acts,  can  be  considered  by  a  jury,  or  be  allowed 
to  influence  their  assessment  of  damages,  a  verdict  rendered 
under  such  influence,  and  increased  in  amount  by  it,  would 
be  a  recovery  of  damages  for  a  tort  of  the  Government,  or  a 
branch  of  it ;  and  if,  by  the  law^  a  judgment  on  such  ver- 
dict is  intended  to  be  assumed  by  the  United  States,  such 
judgment  is  thereby  made  as  complete  a  recovery  of  dama- 
ges in  tort,  against  the  United  States,  as  if  the  Government 
were  a  party  on  the  record. 

Such  a  result  was  certainly  never  contemplated  by  Con- 
gress. They  doubtless  intended  that  in  a  case  of  probable 
cause,  and,  therefore,  of  compensation,  and  not  punishment, 
a  judgment  against  the  individual  officer,  such  as  would  be 
rendered  without  reference  to  any  action  of  the  superiors, 
the  Government,  should  be  assumed  ;  that  is  in  a  suit  which 
should  be  essentially,  as  well  as  in  form,  a  suit  against  the 
individual ;  and,  if  so,  then  the  fact  that  such  judgments 
are  provided  for  in  the  law  is  not  relevant  to  the  issue  of 
damage,  and  ought  not  to  be  considered  by  the  jury  or  al- 
lowed to  influence  them ;  but  they  ought  to  deal  with  the 
case  as  if  no  such  possibility  existed.  This  ought  to  be  the 
case,  for  the  further  reason,  that  the  defendant  has  no  cer- 
tain recourse  against  the  United  States,  but  it  not  only  de- 
pends on  the  disposition  of  Congress  to  make  appropriations, 
but  even,  under  the  law,  it  is  conditional  upon  the  view 
which  the  court  may  take  and  certify  as  to  the  defendant's 
conduct,  in  reference  to  the  existence  of  probable  cause  for 
his  action.  These  views  are  fortified  by  the  case  of  Andrae 
vs.  Redfield,  12  Blatchford,  416.  That  was  a  bill  in  equity 
brought  to  enjoin  a  collector  from  setting  up  the  plea  of* 
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limitation  to  a  nnmber  of  actions  against  him  for  things 
done  in  the  course  of  his  official  daty.  It  was  nrged  on  the 
part  of  the  plaintiff  that  the  plea  was  inequitable  in  view 
of  the  nature  of  the  action,  and  especially  with  reference  to 
the  ultimate  responsibility  of  the  Government.  The  court 
says: 

"It  is  proper  to  add,  in  support  of  the  view  that  the 
actions  at  law  in  question  are  in  fact^  as  well  as  in  form, 
actions  against  the  defendant;  that,if  judgments  be  recovered 
thereon,  they  become  liens  upon  his  real  estate  and  although, 
by  a  provision  in  the  12th  section  of  the  act  of  Congress  of 
March  8, 1868,  which  is  now  found  in  section  989  Rev.  Stats., 
it  may,  upon  certain  conditions,  become  the  duty  of  the 
Secretary  of  the  Treasury  to  pay  the  judgments,  it  cannot 
be  now  asserted  in  advance  of  .the  trial,  that  such  duty 
will  become  absolute.    Suppose  that  such  payment  should 
not  in  fact  be  made.    Can  it  be  said  that  the  defendant  has 
no  interest  in  the  question  of  recovery  or  no  recovery  against 
him ;  and,  especially,  supposing  that  the  court  before  which 
the  trial  may  be  held  should  not  deem  the  case,  as  developed 
on  the  trial,  one  in  which  a  certificate  of  probable  cause 
ought  to  be  granted,  how  then  is  the  defendant  to  avoid  the 
payment,  protect  his  property  from  execution,  or  relieve  his 
estate  from  the  lien  of  the  judgment  7     We  are  not  advised 
that  there  is  anything  in  the  Kevised  Statutes  of  the  United 
States  which  makes  these  actions  any  less  actions  agaiust 
the  defendant ;  aud  sections  8009-8014,  do  not  seem  to  us 
to  change  the  nature  of  these  actions  or  deprive  the  de- 
fendant of  any  defence  which  he  would  otherwise  be  en- 
titled to." 

I,  therefore,  can  see  no  error  in  the  instructions  I  gave  to 
the  jury,  not  to  consider  any  complaints  against  the  House 
of  Representatives,  and  to  deal  with  the  defendant  as  the 
sole  party  to  respond  for  the  wrong  complained  of  in  this 
suit,  without  any  ultimate  recourse  for  indemnity. 

We  come  now  to  the  facts  of  the  case  itself.  There  are 
three  injuries  complained  of  in  this  action,  excluding  what, 
under  the  law,  I  held  to  be  excluded  from  consideration^ 
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such  as  the  claim  for  counsel  fees,  etc.  First,  the  injury  to 
the  business  of  the  plaintiff.  Second,  the  injury  to  his 
health.    Third,  the  injury  to  his  feelings. 

I  do  not  see  how  this  verdict  could  have  been  founded, 
and  I  will  not  assume  that  it  was  founded,  upon  any  evi- 
dence relating  to  the  business  of  the  plaintiff.  The  only 
evidence  that  we  had  on  that  subject  was  the  testimony  of 
the  plaintiff*  himself,  to  the  effect  that  he  believed  that  the 
disposition  manifested  in  Congress  to  investigate  his  affairs 
disaffected  customers  toward  him,  and  estranged  them  from 
him,  on  account  of  the  natural  apprehension  that  their  own 
business  might  be  investigated  if  they  should  entrust  it  to 
him.  This  view  was  only  an  opinion  which  no  facts  could 
be  given  to  sustain,  and  would  not  be  evidence  on  which  a 
jury  could  act.  It  certainly  furnished  no  material  for  com* 
putation.  And  even  if  that  opinion  was  well  founded,  it  is 
to  be  observed  that  the  mischief  apprehended  originated 
and  ended  in  the  House  of  Representatives  and  its  com* 
mittees,  and  it  may  be  said  to  have  been  completed  before 
this  defendant  came  upon  the  scene  at  all.  I  am  unable  to 
see  how  he  could,  in  the  nature  of  things,  have  done  any 
damage  to  the  business  of  the  plaintiff,  except  by  taking 
him  from  his  business  and  preventing  him  from  giving  bis 
personal  attention  to  it. 

There  is  no  evidence  in  the  case  at  all  tending  to  show, 
or  offered  for  the  purpose  of  showing,  that  his  mere  absence 
from  his  business  had  any  evil  effect  upon  it ;  and  it  is 
hardly  credible  that  even  if  it  had  been  in  a  prosperous  con- 
dition, still  less  in  the  condition  which  the  testimony  de« 
monstrated  it  to  have  been  in,  that  the  temporary  absence 
of  the  defendant  when  he  bad  two  partners,  both  competent 
business  men,  and  had  unrestricted  intercourse  with  them, 
could  have  had  the  effect  of  destroying  his  business.  I, 
therefore,  assume  that  this  part  of  the  subject  probablj'  did 
not  enter  into  the  computation  of  damages  by  the  jury. 

With  regard  to  the  sickness  whi(^*  may  be  said  to  be  a 
factor  in  the  claim,  including  medical  expenses,  there  was 
some  evidence.    The  evidence  was  that  the  plaintiff'  coi^ 
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tracted  a  fever  which  lasted  several  months.  This  fever  did 
not  confine  him  to  bis  bed,  or,  as  I  remember,  even  to  his 
house,  a  great  deal,  and  did  not  occasion  any  acute  suffering, 
but  simply  general  depression.  It  yielded  in  the  course  of 
time  to  treatment  and  the  influence  of  travel  and  change  of 
scene.  There  was  some  expense  incurred,  but  it  is  very  plain, 
I  think,  that  no  appreciable  part  of  this  verdict  can  be  at- 
tributed to  that. 

It  is  not  to  be  doubted,  I  think,  that  almost  the  entire 
verdict,  and  I  think  for  all  practical  purposes  we  may  say 
the  entire  verdict,  was  founded  upon  the  supposed  injury 
to  the  person  and  the  outrage  to  the  feelings  of  the 
plaintiff.  This  was  the  main  theme  of  the  argument  and 
the  ground  upon  which  the  strongest  appeal  was  made  to 
the  jury.  The  question  then  is,  whether  the  verdict  is  to 
be  considered  excessive,  as  claimed  on  the  part  of  the  de* 
fendant,  or  merely  as  adequate  compensation  for  this  kind 
of  injury. 

A  difficulty  undoubtedly  presents  itself  here.  The  courts 
have  held  that  injury  to  the  feelings  is  the  subject  of  com- 
pensaicry  and  not  vindictive  damages  only.  The  trouble 
arises  in  the  endeavor  to  draw  the  line  between  compensa- 
tion and  vindictiveness.  There  cannot  be  an  injury  to  a 
man's  feelings  without  causing  not  only  distress,  but  resent^ 
meut  also,  and  the  difficulty  here  is  to  draw  the  line  be- 
tween alleviating  the  distress  and  gratifying  the  resent- 
ment, and  yet  courts  and  juries  are  bound  to  draw  this 
line  according  to  the  circumstances  of  each  particular 
case. 

On  the  subject  of  excess,  a  number  of  precedents  have 
been  cited  on  the  part  of  the  plaintiff.  We  have  been  re- 
ferred to  the  celebrated  *^  General  Warrant  Cases,"  as  they 
are  called,  which  arose  in  the  years  1768-6-9.  These  were 
cases  growing  out  of  what  would  be  universally  considered 
very  high-handed  outrages.  The  Secretary  of  State  in  Eng- 
land, who  was  not  clothed  with  a  shadow  of  judicial  au- 
thority, undertook  to  issue  his  warrant  to  seize  and  search 
the  papers  of  various  subjects  upon  suspicion  ;  and  not  only 
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that,  but  issued  his  warrant  to  the  king's  messengers,  as  they 
were  called,  who  were  not  officers  of  the  law  at  all,  au- 
thorizing  them  to  arrest  certain  parties  who  should  by  them 
be  discovered  to  be  guilty  of  certain  oiFenses,  that  is,  to  be 
concerned  in  the  publication  of  the  North  Briiony  which  was 
considered  a  seditious  and  libellous  sheet.  Under  these 
warrants  a  number  of  printers  were  arrested,  and,  finally, 
Mr.  John  Wilkes  was  arrested,  and  actually  committed  to 
the  Tower.  They  brought  suits  against  the  king's  messen- 
gers  and  recovered  damages  against  them  ranging  from  £300 
to  je400.  Then,  again,  suit  was  brought  by  Wilkes  against 
the  tinder  Secretary  of  State,  who  had  been  quite  officious 
in  these  proceedings,  and  damages  were  recovered  against 
him  to  the  extent  of  one  thousand  pounds.  Finally, 
Wilkes  brought  his  suit  against  Lord  Halifax,  the  Sec- 
retary of  State  himself,  and  recovered  damages  to  the 
extent  of  four  thousand  pounds,  or  twenty  thousand 
dollars. 

These  verdicts  were  not  based  upon  any  assessment  of  the 
value  of  time,  or  the  business  affected  by  these  transactions. 
They  were  essentially  verdicts  for  exemplary  damages,  be- 
cause the  acts  complained  of  were  considered  gross  and 
outrageons  wrongs.  In  one  of  the  cases  for  which,  I  think, 
a  verdict  was  given  for  either  three  or  four  hundred  pounds, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  said,  upon  a 
motion  to  set  aside  the  verdict  for  excessive  damages,  that 
"  if  the  jury  had  been  bound  by  their  oath  to  consider  the 
personal  injury  only,  perhaps  twenty  pounds  damages  would 
have  been  sufficient.  But  the  mere  personal  injury  done  to 
the  plaintiff,  or  the  inconsiderableness  of  his  station  and  rank 
in  life,  did  not  appear  to  the  jury  in  that  prominent  light 
in  which  it  might  have  been  presented.  They  saw  only  the 
majesty  of  the  law  invaded  ;  they  saw  only  the  exercise  of 
arbitrary  power  in  violation  of  Magna  Charta,  and  an  at- 
tempt at  the  liberty  of  the  kingdom,  by  insisting  upon  the 
legality  of  the  general  warrant."  These  were  the  ideas  that 
struck  the  jury,  and  it  was  held  that  they  were  therefore 
justified  in  giving  exemplary  damages.  tb 
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The  distiDction  between  exemplary  and  compensatory 
damages  was  very  imperfectly  oatlined  in  the  jorisprodence 
of  the  common  law  of  that  date.  It  has  been  better  as- 
certained and  certainly  more  definitely  stated  since.  On 
this  subject  I  think  it  proper  to  refer  to  one  or  two  cases  in 
the  Supreme  Court. 

In  the  case  of  Day  vs.  Woodworth  et  al.,  18  Howard^  871, 
the  court  said : 

^^In  actions  of  trespass,  when  the  injury  has  been  wanton 
and  malicious,  or  gross  and  outrageous,  courts  permit  juries 
to  add  to  the  measured  compensation  of  the  plaintiff  which 
he  would  have  been  entitled  to  recover  had  the  injury  been 
inflicted  without  design  or  intention,  something  further  by 
way  of  punishment  or  example ;  which  has  sometimes  been 
called  smart-money." 

In  the  case  of  the  Philadelphia,  Wilmington  &  Baltimore 
K.  R.  Co.  vs.  Quigley,  2X  Howard,  218,  which  was  an  action 
for  libel,  in  a  published  report,  the  court  says : 

"In  Day  vs.  W6odworth,  18  Howard,  871,  the  court  re- 
cognized the  power  of  a  jury  in  certain  actions  of  tort  to 
assess  against  the  tort-feasor  punitive  or  exemplary  damages. 
Whenever  the  injury  complained  of  has  been  inflicted 
maliciously  or  wantonly  and  with  circumstances  of  con- 
tumely or  indignity,  the  jury  are  not  limited  to  the  ascer- 
tainment of  a  simple  compensation  for  the  wrong  committed 
against  the  aggrieved  party.  But  the  malice  spoken  of  in 
this  rule  is  not  merely  the  doing  of  an  unlawful  act.  The 
word  implies  that  the  act  complained  of  was  conceived 
in  the  spirit  of  mischief  or  of  criminal  indifference  to  civil 
obligations." 

In  the  case  of  the  Milwaukie  &  St.  Paul  R.  R.  Co.  vs. 
Arms  et  al.,  1  Otto,  91,  which  was  an  action  for  injury  on 
the  railroad,  the  court  applies  the  rule  before  stated  in  Day 
vs.  Woodworth,  and  says,  that  no  exemplary  damages  ought 
to  be  allowed  unless  the  injury  be  wilful  or  the  result  of 
reckless  indifference  to  the  rights  of  others. 

In  the  last  case  on  the  subject  to  which  I  will  refer  the 
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qaestion  is  still  farther  considered.  That  is  the  case  of 
Beckwith  vs.  Bean,  in  98  United  States. 

That  was  a  case  where  certain  officers  of  the  army  daring 
the  war  arrested  a  man  named  Bean  apon  suspicion  of  de- 
frauding the  Government  in  the  matter  of  bounties  and 
procuring  desertions.  The  court  reversed  the  court  below 
for  not  admitting  evidence  tending  to  show  actual  guilt,  but 
which  was  not  known  at  the  time  of  the  arrest  The  court 
below  had  rejected  that  evidence  upon  the  ground  that  it 
could  not  have  entered  into  the  question  of  the  motive  of 
the  offending  party.    They  say  : 

^^This  evidence  tended  to  rebut  the  presumption  of  malice 
which  might  arise  from  the  simple  arrest  and  imprisonment, 
unaccompanied  by  any  explanation  of  the  reasons  therefor. 
In  connection  with  evidence  which  was  admitted  without 
objection,  it  seems  to  present  a  case  which,  under  the  law, 
did  not  call  for  or  admit  of  vindictive  or  punitory  damages 
against  the  plaintifis  in  error." 

A  little  farther  on  the  court  says  : 

^'  If  Captain  Henry  in  good  faith  believed  that  Bean  was 
guilty  of  such  miscoiiduct  in  the  enlistment  of  the  two 
deserters,  it  was  his  duty  to  communicate  the  facts  and  cir- 
cumstances to  his  superior  officers.  If  the  order  to  Beck- 
with to  arrest  Bean  was  given  by  him  in  good  faith,  be- 
lieving it  to  be  his  duty  to  obey  the  command  of  his  su* 
perior  officer,  General  Pitcher ;  if  Beckwith  executed  the 
order  under  a  like  belief,  and  in  like  good  faith ;  if  the  ar- 
rest was  made  and  the  imprisonment  ordered  from  an  honest 
purpose  to  guard  the  public  interests  and  protect  the  army 
from  the  evil  consequences  of  sham  enlistments  and  frequent 
desertions — they  were  entitled,  by  every  consideration  of 
justice,  to  stand  before  the  jury  in  a  more  favorable  light 
upon  the  question  of  damages  than  they  would  or  should 
have  stood  had  they  been  actuated  by  ill-will  or  sought  to 
oppress  one  whose  conduct  had  not  justified  the  conclusion 
that  he  had  violated  the  law.  Every  fact,  therefore,  which 
served  to  illustrate  the  motives  which  governed  the  plains 
tifi'  in   error  in  committing  the  trespasses  complained  of. 
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and  every  fact  which  fairly  condaced  to  prove  the  existence 
or  non-existence  of  just  grounds  for  imputing  to  Bean  the 
fraudulent  and  illegal  acts  charged  against  him,  and  which 
were  assigned  as  the  cause  of  his  arrest,  were  competent 
evidence,  not  in  justification,  but  in  mitigation  of  damages. 
It  is  the  settled  doctrine  that  <  damages  are  graduated  by  the 
intent  of  the  party  committing  the  wrong.'  It  is  equally 
well  settled  that  in  the  absence  of  gross  fraud,  malice  or 
oppression,  in  cases  of  trespass  to  person  or  estate,  the  jury 
should  restrict  damages  to  compensation  or  satisfaction  for 
the  actual  injuries  sustained." 

Further  on,  the  court  adopts  the  language  of  the  Supreme 
Court  of  Ohio  in  the  case  of  Slimpson  vs.  McCaffrey,  18 
Ohio,  608,  as  follows: 

'^  The  principle  of  permitting  damages  in  certain  cases  to 
go  beyond  naked  compensation,  is  for  example,  and  the  pun- 
ishment of  the  guilty  party  for  the  wicked,  corrupt,  and 
malignant  motive  and  design  which  prompted  him  to  the 
wrongful  act.  A  trespass  may  be  committed  from  a  mis- 
taken notion  of  power,  and  from  an  honest  motive  to  ac- 
complish some  good  end.  But  the  law  tolerates  no  such 
abuse  of  power  nor  excuses  such  act ;  yet,  in  morals  and  the 
pye  of  the  law,  there  is  a  vast  difference  between  the  crim- 
inality of  a  person  acting  mistakenly  from  a  worthy  motive, 
and  one  committing  the  same  act  from  a  wanton  and  malig- 
nant spirit,  and  with  a  corrupt  and  wicked  design.  Hence, 
where  a  jury  are  called  upon  to  give  smart-money  or  dam- 
ages, beyond  compensation,  to  punish  the  party  guilty  of  the 
wrongful  act,  any  evidence  which  would  show  this  difference, 
or  rather  all  the  facts  and  circumstances  which  tend  to  ex- 
plain or  disclose  the  motives  and  design  of  the  party  com- 
mitting the  wrongful  act,  are  evidence  which  should  go  to 
the  jury  for  their  due  consideration." 

In  the  light  of  these  authorities,  I  think  that  I  make  no 
mistake  in  the  definition  of  the  distinction  between  exem- 
plary and  compensatory  damages,  and  in  giving  instructions 
to  the  jury  in  such  terms  that  in  view  of  the  facts  tacitly, 
if  not  expressly  conceded  in  the  case,  they  could  not,  with- 
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out  disregarding  both  law  and  evidence,  render  a  verdict  for 
examplary  damages.  If  they  did  mean  to  do  so,  I  should 
think  it  would  be  sufficient  ground  for  setting  aside  the  ver- 
dict. 

I  will  assume,  however,  that  the  verdict  was  intended  to 
be  compensatory  only,  and  will  discuss  the  question  in  that 
aspect. 

I  have  no  guide  upon  this  question  except  judicial  ex- 
perience and  such  common  sense  as  has  been  vouchsafed  to 
me.  I  cannot  form  an  estimate  of  the  proper  rule  of  dam- 
ages in  this  case,  except  by  comparing  it  with  others,  and 
from  the  point  of  view  that  the  trespass  complained  of  here 
must  be  treated,  without  reference  to  the  source  of  authority 
under  which  it  was  committed.  Suppose,  for  instance,  that 
the  plaintiff  had  been  arrested  by  a  marshal  of  this  court, 
under  a  void  process,  and  put  into  jail.  The  question  is, 
whether,  in  such  a  case  a  verdict  of  this  description,  as  sat- 
isfaction for  wounded  feelings  and  compensation  for  the  in- 
dignity to  the  person,  is  reasonable  or  excessive. 

A  number  of  cases  have  been  referred  to  on  the  part  of 
the  defence,  in  this  connection,  which  are  more  or  less  like 
the  present  case.  In  the  first  place,  there  are  some  actions 
for  malicious  prosecution  or  false  arrest  upon  unfounded 
charges.  The  case  of  Wiggin  vs.  Coffin,  8  Story,  has  been 
referred  to.  That  was  an  action  for  malicious  prosecution 
for  conspiracy,  in  which  it  appeared  that  the  plaintiff  had 
been  carried  two  hundred  and  fifty  miles  from  his  home, 
had  been  kept  under  arrest  eighteen  days,  and  had  been 
brought  four  times  before  a  court.  The  court  found  that 
there  was  no  probable  cause,  so  that  it  was  a  plain  case  for 
vindictive  damages  ;  yet  a  verdict  for  $1,500  was  set  aside 
as  excessive. 

The  case  of  Bank  vs.  McGregor,  82  N.  J.  L.,  was  an  action 
for  arrest  on  a  charge  of  larceny.  The  verdict  was  for 
^,000  and  it  was  set  aside. 

The  case  of  Walker  vs.  Martin,  48  111.,  608,  was  an  action 
brought  for  malicious  prosecution  on  a  charge  of  larceny. 
The  plaintiff  was  in  prison  twenty-one  days,  and  the  evi- 
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dence  showed  malice  and  no  probable  cause,  as  the  court 
thought.  There,  a  verdict  of  twenty  thousand  dollars  was 
set  aside. 

In  the  case  of  Brown  i?5.  Chadsey,  89  Barb.,  298,  the  ac- 
tion  was  for  arrest  by  a  police  ofRcer  upon  mere  information. 
The  arrest  was  entirely  groundless  and  a  verdict  was  ren- 
dered for  $2,000,  which  was  set  aside. 

These  cases  are  not  exactly  like  the  present  case.  They 
did  not  involve  any  infringement  of  a  fundamental,  constitu- 
tional right  of  a  citizen.  They  were  cases  of  arrest  and  false 
imprisonment  on  charges  which,  if  they  had  been  sustained, 
would  have  apparently  justified  the  arrest.  The  grievance 
in  these  cases  was  in  making  false  charges,  but  yet  they  are 
pertinent  on  the  question  of  satisfaction  or  compensation  for 
wounded  feelings.  There  is  no  sort  of  comparison  between 
the  amount  of  suffering  a  man  must  experience  in  being 
arrested  on  a  charge  of  disgraceful  crime  and  being  arrested 
for  contempt  of  court,  or  any  other  authority.  Frequently 
people  would  sympathize  with  a  man  in  his  contempt  of 
court  or  other  authority.  Certainly  no  such  arrest  involves 
the  least  imputation  on  the  honor  or  integrity  or  credit  of 
the  party  arrested. 

But  the  class  of  cases  most  akin  to  the  present  are  those 
of  arrests  made  by  military  authority  during  war,  without 
any  warrant  of  law.  The  history  of  the  country  has  undoubt- 
edly abounded  with  cases  of  this  sort,  and  the  outrages  upon 
personal  liberty  have  been  just  as  great  as  in  any  case.  I  do 
not  believe  that  many  of  those  cases  have  found  their  way 
into  the  law  books.  I  have  been  referred  to  two  or  three. 
One  is  a  case  that  occurred  in  1814,  during  the  war  with 
Great  Britain — McConnell  V3.  Hampton,  reported  in  12 
Johnson,  284.  The  plaintiff  in  that  case  was  arrested  on  a 
charge  of  treason,  upon  suspicion,  was  confined  for  five  days 
and  was  compelled  to  work.  He  obtained  a  verdict  for 
$9,000,  and  that  was  set  aside  as  excessive. 

During  the  late  civil  war,  a  man  named  McCall  was 
arrested  by  General  McDowell.  The  case  is  found  in  1 
Deady^  233.    He  was  arrested  on  suspicion,  was  confined 
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with  the  prisoners,  and  was  compelled  to  work  with  them  in 
the  gang.  I  forget  what  length  of  time  he  was  confined, 
but  it  was  for  a  considerable  time.  The  damages  were 
assessed  by  the  court,  and  he  was,  allowed  ten  dollars  per  day 
for  the  loss  of  time,  and  three  hundred  dollars  as  compensa* 
tion  for  the  indignity. 

But  the  most  conspicuous  of  the  cases  is  that  of  Beckwith 
vs.  Bean,  to  which  I  have  already  referred.  I  say,  most  con- 
spicuous,  because  it  came  to  the  Supreme  Court,  and  it  is 
well  to  look  at  that  case  as  stated  by  Mr.  Justice  Field,  who 
dissented.    I  will  read  from  page  285  : 

"  It  appears  from  the  uncontradicted  evidence  in  the  record 
that  on  the  11th  of  November,  1864,  whilst  returning  from 
a  trip  to  Boston  to  his  home  in  the  province  of  Quebec,  he 
was  arrested  in  a  passenger  car  near  Wells  river,  in  the  State 
of  Vermont,  by  the  defendant  Beckwith,  without  any  war- 
rant or  process  of  law,  and  taken  to  Beckwith's  residence,  in 
Sutton,  in  that  State  ;  that  he  was  detained  there  during  the 
night  under  the  charge  of  keepers^  that  his  father,  who 
lived  at  the  distance  of  about  fifteen  miles,  and  for  whom  he 
had  sent,  arrived  during  the  night,  but  that  Beckwith 
refused  to  allow  them  to  have  an  interview,  except  in  his 
presence;  that  on  the  following  day  he  was  forcibly  taken, 
by  order  of  the  defendant  Henry,  and  placed  in  the  State's 
prison  at  Windsor,  where  he  remained  until  the  26th  of 
April,  1865,  a  period  of  nearly  six  months,  when  he  was 
admitted  to  bail  and  released  from  imprisonment ;  that 
during  this  period  he  was  locked  up  at  night,  and  for  the 
first  few  days,  in  the  day  time  also,  in  a  narrow  and  scantily 
furnished  cell,  being  one  in  which  convicts  were  confined  at 
night ;  that  after  the  first  few  days  he  was  allowed,  upon  his 
complaint  of  the  coldness  of  the  cell,  to  spend  the  day  in  the 
shops  where  the  convicts  worked,  but  he  was  required  to  go 
out  and  to  return  when  they  did,  and  at  no  time  to  be  out 
of  sight  of  a  keeper,  and  not  to  go  on  the  corridors  or  in  the 
yard  for  exercise  ;  that  the  food  offered  him  was  the  faro 
served  to  convicts,  which  he  could  not  eat,  and  that  after- 
wards he  obtained  his  meals  from  the  keeper's  table  by 
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paying  a  small  sam  each  week ;  and  that,  daring  this  period, 
no  complaint  against  him  was  filed  with  any  magistrate ;  be 
was  held  simply  upon  the  order  of  the  defendants.** 

"  The  record  also  shows  that  the  plaintiff,  throughout  his 
imprisonment,  made  constant  efforts  in  various  ways  to 
obtain  a  trial  or  a  release  on  bail,  which  he  was  able  and 
willing  to  furnish ;  and  that  eleven  journeys  were  made  by 
his  father  from  the  northern  part  of  Vermont  to  Windsor 
and  Brattleboro  for  that  purpose.  Among  other  efforts,  the 
plaintiff  appealed  by  letter  to  General  Dix,  the  commander 
of  the  department,  to  order  him  to  be  brought  to  trial  and  to 
give  him  an  opportunity  to  prove  his  innocence.  But  no 
trial  was  allowed  him — that  right  which  belongs  or  ought  to 
belong  to  every  one,  even  the  humblest  in  the  land,  was 
denied  to  him — a  born  citizen  of  the  United  States.    •    •    • 

"  To  add  to  the  enormity  of  this  case,  the  district  attorney 
of  the  United  States  for  Vermont  states,  in  his  testimony, 
that  there  were  many  other  cases  in  his  district,  during  the 
war,  of  persons  charged  with  inciting  or  assisting  soldiers  to 
desert,  and  that  they  were  all  turned  over  to  him  to  be  prose- 
cuted, and  that  they  were  prosecuted  by  him  in  the  civil 
courts  ;  but  that  he  knew  nothing  of  this  case  until  April, 
1865,  and  that  soon  afterward  the  plaintiff  was  released  on 
bail." 

In  that  case  the  verdict  was  $15,000,  and  that  is  the 
highest  verdict  which  has  been  brought  to  my  attention. 

It  is,  perhaps,  just  as  well  to  institute  a  comparison  between 
the  circumstances  of  that  case  and  this.  The  confinement 
of  Bean,  as  will  be  seen  from  a  perusal  of  the  facts,  was  a 
very  grievous  one.  He  was  confined  with  convicts,  offered 
only  prison  fare,  and  denied  every  comfort.  The  arrest  of 
the  plaintiff*  in  this  case  was  scarcely  more  than  a  friendly 
invitation.  Certainly,  there  were  no  circumstances  of  hu- 
miliation or  degradation  about  his  imprisonment.  In  the 
Beckwith  and  Bean  case  the  plaintiff  recovered  only  $15,000 
for  nearly  six  months'  imprisonment.  In  the  present  case 
there  was  a  verdict  of  $60,000  for  thirty-five  days'  imprison- 
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ment.  In  other  words,  if  an  equation  of  time  and  amonnt 
be  stated,  it  will  be  seen  that  the  plaintiff  in  this  case 
recovered  twenty  tiraes  more  than  the  plaintiff  in  the  Bean 
case,  and  that  case  is  the  most  considerable  one  which  has 
been  brought  to  my  attention. 

It  must  be  apparent,  then,  that  this  verdict,  as  regards  the 
amount,  is  certainly  without  precedent.  It  may  be  said  that 
the  case  is  without  precedent ;  but  that,  I  think,  is  entirely 
a  mistake.  The  action  of  the  House  of  Representatives  was 
^  hardly  precedented,  but  Congress  is  not  being  tried  in  this 
case.  The  act  of  the  defendant  had  many  precedents.  It  is 
difficult  to  resist  the  impression  that  the  jury  in  this  case 
thought  they  were  inflicting  punishment  upon,  or  makino: 
an  example  of,  the  House  of  Representatives.  If  they  could 
do  it,  I  am  not  prepared  to  say  that  the  verdict  in  the  first 
trial  would  be  one  cent  too  much.  But  that  cannot  be  dis- 
cussed in  this  case.  In  the  light  of  all  the  precedents,  I 
cannot  resist  the  conviction  that  the  verdict  in  this  case  was 
excessive.  I  come  to  this  conclusion  with  the  greatest 
reluctance.  I  hoped  at  the  outset  that  the  verdict  would 
be  one  which  could  be  sustained,  and  had  it  been  rendered 
for  any  amount  from  $10,000  to  $20,000,  or  perhaps  more, 
although  doubtless  most  courts  would  have  considered  that 
extravagant,  I  should  not  have  interfered  with  it.  Under 
the  circumstances,  I  deem  it  to  be  my  imperative  duty  to 
set  the  verdict  aside,  and  award  a  new  trial. 

Note. — ^This  case  was  retried  at  a  subsequent  term  of  tho 
court.  The  facts  introduced  in  evidence  were  about  the 
same  as  in  the  former  trial.  A  verdict  was  rendered  for  $37.- 
600.  On  a  motion  to  set  aside  the  verdict  as  excessive,  the 
court  ordered  the  plaintiff'  to  file  a  remiiiitwr  of  $17,500,  or 
stand  a  new  trial.    The  remiUitur  was  accordingly  entered. 
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In  Kb  Attachment  op  George  E.  Spencer. 
Criminal  Docket.    No.'14,336. 

Decided  December  28,  1888.     Special  Term. 

1.  An  affidavit  in  support  of  a  motion  for  an  attachment  against  a  party 
who  has  been  subpoenaed  as  a  witness  but  who  has  failed  to  attend, 
ought  to  state  that  he  is  a  material  witness,  otherwise  the  attachment 
should  not  issue. 

2.  In  order  that  a  witness  shall  be  brought  into  contempt  for  disobeying 
a  snbpcdna,  it  is  necessary  that  there  should  have  been  a  yalid  sub- 
poena, and  in  addition  a  yalid  serrice  of  it. 

3.  The  Supreme  Court  of  the  District  of  Columbia  in  addition  to  other 
powers  not  vested  in  the  circuit^nd  district  Courts  of  the  United  States, 
possesses  all  the  Jurisdiction  and  powers  of  those  courts. 

4.  In  a  case  of  doubt  as  to  the  meaning  of  any  of  the  sections  of  the  Re- 
vised Statutes,  the  court  is  at  Liberty  to  refer  to  the  old  statutes,  from 
which  they  were  compiled,  and  to  compare  them  therewith. 

5.  The  process  of  subpoena  and  the  process  of  execution  at  the  instance 
•f  the  United  States  may  run  from  this  District  into  any  of  the  dis- 
tricts of  the  United  States. 

6.  The  provisions  of  section  877  of  the  Revised  Statutes  of  the  United 
States  in  regard  to  the  form  of  subpoena  are  applicable  to  this  court, 
and  are  mandatory ;  a  subpoena,  therefore,  which  does  not  comply 
with  the  form  prescribed  by  the  statute  is  void. 

7.  The  service  of  the  process  of  subpoena  issuing  out  of  this  court  must 
he  by  the  marshal  of  the  district  to  whom  it  is  directed,  or  some  one 
previously  designated  by  the  court ;  the  act  of  the  deputy  marshal 
in  serving  it  is  to  be  considered,  under  the  law  permitting  the  marshal 
to  appoint  deputies,  the  act  of  the  marshal,  and  the  latter  must  sign  the 
return. 

8.  An  admission  by  a  party,  of  the  service  of  a  subpoana  upon  him  by  a 
person  shown  not  to  have  authority  to  serve  the  same,  is  not  an  ad- 
mission of  the  validity  of  the  service. 

9.  Service  of  a  subpoena  issuing  out  of  a  United  States  court  must  be 
in  conformity  with  the  laws  of  the  United  States  and  not  with  those 
of  the  State  in  which  it  is  served. 

The  Case  is  stated  in  the  opinion. 

R.  T.  Merrick  and  Geo.  Bliss  for  the  United  States. 

Geo.  E.  Boutwell  and  Lewis  Abraham  for  respondent. 

Mr.  Justice  Wtlie  delivered  the  opinion  of  the  court. 

Some  days  ago  Mr.  George  E.  Spencer  was  brought  into 
court  by  the  marshal  of  this  District,  under  an  attachment 
which  issued  from  this  court  against  him  on  the  12th  day  of 
53 
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July,  1882,  in  the  case  of  the  United  States  vs.  Thomas  J. 
Brady  et  a1.  This  attachment  is  addressed  to  the  marshal 
of  this  District.  It  orders  him  to  arrest  George  E.  Spen- 
cer immediately  and  have  him  before  the  court  for  an  al- 
leged contempt  committed  by  him  in  not  attending  the 
criminal  court,  though  thereto  summoned.  It  will  be  ob- 
served that  the  attachment  issued  July  12, 1882 ;  that  it 
ordered  the  marshal  of  this  District  to  attach  Spencer  ;  and 
that  attached  to  this  writ  now  is  the  following,  which  is,  I 
suppose,  to  be  taken  as  part  of  the  return : 

"  Office  of  the  TJ.  S.  Marshal, 
'*  District  of  Nevada. 
'^I  hereby  certify  that  I  received  the  within  warrant  on 
the  19th  day  of  October,  A.  D.  1882,  and  served  the  said 
warrant  of  arrest  on  the  within  named  defendant,  George  E. 
Spencer,  at  Austin,  in  the  district  of  Nevada,  on  the  19th 
day  of  November,  A.  D.  1883j  and  delivered  the  said  George 
E.  Spencer  into  the  custody  of  the  United  States  marshal 
for  the  District  of  Columbia.  Dated  Washington,  D.  C, 
26th  day  of  November,  1883. 

"P,   S.    CORBBTT, 

**  U.  S.  Marshal  Dist.  of  Nevada:' 

So  that,  under  an  attachment  addressed  to  the  marshal  of 
this  District,  the  respondent,  Spencer,  was  arrested  by  the 
marshal  of  the  district  of  Nevada.  Certainly  the  arrest  of 
Spencer  by  the  marshal  of  Nevada  was  wholly  unauthorized  ; 
he  had  no  authority  whatever  from  this  court,  or  from  any 
other  source,  in  the  shape  of  lawful  authority  to  arrest  Mr. 
Spencer.  But  with  or  without  authority,  under  this  writ  the 
marshal  of  Nevada  made  the  arrest,  and  brought  Mr.  Spen- 
cer all  the  way  from  Nevada  into  this  District,  and  here  he 
was  turned  over  to  the  marshal  of  the  District  of  Columbia, 
on  the  26th  day  of  November,  1888.  The  marshal  of  this 
District  then  makes  this  return : 

"  Cepit,  November  26th,  1888. 

"  Clayton  McMichabl, 
"  U.  S.  Marshal:^ 
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Having  been  brought  here  in  this  way  on  a  charge  of  con- 
tempt of  court,  he  is  now  within  the  jorisdiction  of  the 
court.  A  number  of  interrogatories  touching  the  alleged 
contempt,  and  directed  to  the  defendant,  have  been  framed 
by  the  counsel  for  the  Government,  and  filed  by  order  of 
the  court,  and  have  been  answered  by  the  defendant.  Be- 
fore, however,  adverting  to  the  character  of  these  interroga- 
tories and  answers,  I  propose  to  consider  some  other  ques- 
tions in  the  case,  which  it  is  first  necessary  to  examine. 

The  trial  in  which  Mr.  Spencer  was  to  be  a  witness  began 
on  the  1st  day  of  June,  1882.  The  opening  of  the  case  took 
several  days.  After  the  opening  was  concluded,  the  prose- 
cution began  the  introduction  of  its  evidence,  during  the 
course  of  which  the  subpoena  in  this  case  was  issued  for  Mr. 
Spencer.    That  subpcena  is  in  the  following  form : 

"/n  the  Supreme  Court  of  the  District  of  Columbia,  the  Srd 
day  of  June,  1882. 

"The  United  States 

V. 

<*  Thomas  J.  Brady  et  al. 

"  The  President  of  the  United  States  to  George  E.  Spencer, 
of  New  York : 

"  You  are  here  hereby  commanded  to  appear  as  a  witness 
for  the  United  States  before  the  criminal  term  of  the  court, 
on  the  20th  day  of  June,  1882,  at  10  o'clock  a.  m. 
"  Witness :  D.  K.  Carttbr, 

"  Chief  Justice  of  said  Court. 
"R.  J.  Meigs, 

This  paper  is  under  the  seal  of  the  court.  It  is  asubpcena, 
or  what  is  called  a  subpoena,  though  it  is  not  technically  so, 
because  a  proper  subpoena  directs  the  witness  to  appear  be- 
fore the  court  under  a  certain  penalty — sub  poena.  But  there 
is  nothing  of  that  sort  in  this  paper.  It  is  an  order  for  him 
to  appear  on  a  certain  day,  as  a  witness  for  the  United  States, 
and  it  is  addressed  to  Spencer  alone.    It  is  not  a  writ  di- 
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rected  to  any  marshal.    The  return  to  that  writ  ia  in  these 
words : 

"  I  hereby  certify  that  on  the  10th  day  of  June,  in  the 
city  of  New  York,  I  personally  served  the  within  subpcena 
upon  the  within  named  George  E.  Spencer,  by  exhibiting  to 
him  the  original,  and  at  the  same  time  leaving  with  him  a 
copy  thereof. 

"June  10, 1882. 

"L.  A.  Nbwcome." 

Who  L.  A.  Newcome  is  or  was  the  court  has  no  knowl- 
edge. He  was  not  an  officer  of  the  court  He  had 
no  authority  from  the  court  to  serve  the  subpoena,  and 
for  anything  that  is  shown  on  the  return,  he  was  a 
wholly  unauthorized  person.  The  court  does  not  even  know, 
from  the  face  of  the  paper,  thai  this  is  the  writing  of  Mr. 
Newcome.  The  service  was  made  in  New  York  on  the  10th 
of  June,  and  it  notified  Spencer  to  appear  on  the  20th 
of  June,  1882.  There  is  no  penalty  attached,  no  order 
that  he  should  stay  from  day  to  pay,  or  that  he  should  stay 
until  discharged  by  the  United  States  attorney  or  the  court. 
It  was  a  simple  •  notification  to  him  to  appear  on  a  certain 
day. 

We  might  as  well  see  whether,  according  to  our  practice 
here,  that  would  have  been  a  valid  service  if  made  in  the 
District  of  Columbia.  Certainly  the  court  will  require  as 
good  evidence  of  service  out  of  the  District  of  Columbia  as 
it  would  in  the  District.  And  it  would  also  certainly  require 
the  same  form  of  subpoena  out  of  the  District  which  it  re- 
quires for  its  own  business  within  its  jurisdiction.  Whatia 
the  practice  in  this  District  ?  I  have  before  me  a  subpoena  in  a 
criminal  case  issued  out  of  the  circuit  court  of  the  District 
of  Columbia  at  the  December  Term,  1850,  which  runs  in  this 
way: 

^'  Criminal  Court,  Dbobmbbr  Tbhm,  1850. 

'^  You  are  hereby  commanded  to  summon  Delilah  Green- 
well,  that  she  be  and  appear  before  the  court  here,  imme* 
diately,  as  witness  for  U.  S.  v.  W.  Cooper. 
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"  Issued  2  day  of  January,  1861. 
"  By  order.  John  A.  Smith,  Cflfc. 

"To  the  Marshal  of  the  District  of  Columbia." 

I  hold  before  me  another  issued  at  the  December  Term, 
1866,  for  a  witness,  directed  to  the  marshal  of  the  District 
of  Columbia,  and  another  issued  at  the  December  Term,  1857, 
also  directed  to  the  marshal  of  the  District  of  Columbia. 

It  is  true  that  this  form  has  varied  somewhat  in  later  years, 
and  I  find  the  new  form  of  a  subpoena  issued  in  the  June 
Term,  1866,  to  be  in  these  words : 

"The  President  of  the  United  States  to  Samuel  A.  Janney 
and  others: 

"You  are  hereby  commanded  to  attend  the  said  court, 
immediately,  to  testify  on  behalf  of  the  United  States,  and 
not  depart  the  court  without  leave  of  the  court  or  the  dis- 
trict attorney. 
"Witness:  D.  K.  Cartter, 

"  Chief  Justice  of  said  Court 
"R.  J.  Meigs,  CVk.'' 

That  is  a  subpoena  addressed  to  the  parties,  somewhat  dif- 
ferent in  form  from  the  others,  and  with  this  addition  :  "And 
not  depart  the  court  without  leave  of  the  court  or  the  dis- 
trict attorney." 

Our  rule  of  court,  at  page  48  of  the  rules  is  in  these 
words : 

"  Rule.  11.  The  service  of  all  process,  mesne  and  final,  shall 
be  by  the  marshal  of  the  district  or  his  deputy,  or  by  some 
other  person  specially  appointed  by  the  court  for  that  pur- 
pose, and  not  otherwise.  In  the  latter  case  the  person 
serving  the  process  shall  make  afiidavit  thereof." 

The  forms  now  in  use,  and  which  were  in  use  when  the 
present  subpoena  was  issued,  I  have  before  me  ;  there  is  one 
form  for  civil  cases,  and  another  form  for  criminal  cases.  It 
appears  that  in  the  present  case  the  <founsel  for  the  Govern- 
ment got  hold  of  a  subpoena  for  civil  cases,  and  it  is  that 
form  which  they  issued  and  served  in  New  York  in  this  in- 
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stance.    The  form  used  in  the  criminal  business  of  the  court 

is  difierent,  and  is  in  these  words : 

^'  In  the  Supreme  Court  of  the  District  of  Columbia  holding  a 

Criminal  Court  for  said  District^  the  —  day  of  — ,  188-. 
"The  President  of  the  United  States  to— 

"  You  are  hereby  commanded  to  attend  the  said  court  im- 
mediately, to  testify  on  behalf  of  the  United  States,  and 
not  depart  the  court  without  leave  of  the  court  or  district 
attorney." 

The  form,  as  I  have  already  said,  in  civil  cases  is  different ; 
it  does  not  contain  the  words :  "  and  not  depart  the  court 
without  the  leave  of  the  court  or  district  attorney."  On  the 
face  then  of  this  subpcena  there  was  no  duty  enjoined  upon 
the  witness,  Spencer,  except  that  he  should  appear  at  the  court 
on  the  20th  day  of  June.  He  was  not  required  to  remain 
until  he  was  discharged  by  the  court  or  the  district  attorney. 
A  plain  man  reading  such  a  precept  would  see  that  he  was 
required  to  appear  here  on  one  day  only,  not  to  appear  here 
during  a  term  of  the  court  and  remain,  but  simply  to  ap- 
pear on  the  particular  day  mentioned  in  the  subpoena. 

Conceding  that  the  service  made  upon  him  in  New  York 
by  Mr.  Newcome  was  an  authorized  service,  he  obeyed  the 
writ^  and  did  appear,  according  to  his  answers  to  the  inter- 
rogatories. He  came  to  Washington  on  the  14th  or  15th 
day  of  June,  four  or  five  days  before  he  was  required  to  ap- 
pear, and  he  stopped  at  the  Arlington  Hotel,  in  a  room,  as 
he  says,  adjoining  the  room  of  Mr.  Bliss,  one  of  the  attorneys 
for  the  Government  in  this  case.  He  says  further  that  he 
appeared  in  court  from  day  to  day,  and  that  he  was  not 
called  on  the  20th,  the  day  on  which  he  was  required  to  ap- 
pear ;  nor  was  he  called  on  any  subsequent  day.  He  says,  in 
his  answer,  that  he  sought  interviews  with  Mr.  Bliss,  to  talk 
with  him  about  this  business,  but  failed  to  do  so,  because,  as 
he  says,  that  gentleman  avoided  him  and  failed  to  meet  ap- 
pointments. He  says  farther,  in  his  answer,  that  the  prin- 
cipal fact  which,  he  understood,  he  would  be  called  upon  to 
testify  to,  was  that  he  was  a  witness  to  the  payment  of  a 
considerable  sum  of  money  by  the  defendant  Dorsey  to  the 
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defendant  Brady.  To  this  he  ssiys  under  oath,  that  he  never 
saw  any  money  paid  by  Dorsey  to  Brady,  and  that  the  re- 
port to  that  effect  was  without  foundation.  He  says  he 
communicated  this  fact  to  Mr.  Bliss,  through  Mr.  Chandler, 
one  of  the  attorneys  for  the  defence,  and  that  he  had  reason 
to  believe  that  the  communication  in  fact  was  made  by  Mr. 
Chandler  to  Mr.  Bliss. 

Mr.  Spencer  remained  here  from  the  14th  or  15th  of  June, 
to  the  evening  of  the  1st  of  July,  almost  two  weeks.  At 
that  time  the  court  took  a  recess  from  the  last  day  of  June 
until  Wednesday,  the  fifth  day  of  July.  On  the  1st  of 
July,  Saturday,  Mr.  Spencer,  owing,  he  says,  to  business  of 
a  very  urgent  character,  left  the  city  for  his  distant  home  in 
Nevada.  He  conceived  that  he  had  obeyed  the  writ,  and  he 
went  away. 

The  next  thing  which  we  have  in  regard  to  Mr.  Spencer 
in  this  case,  is  the  affidavit  of  Mr.  Bliss,  which  was  filed  on 
the  12th  day  of  July,  1882.    It  states  as  follows: 

"On  this  12th  day  of  July,  A.  D.  1882,  before  me,  the 
subscriber,  clerk  of  the  Supreme  Court  of  the  District  of 
Columbia,  personally  appeared  George  Bliss,  in  the  District 
aforesaid,  who,  being  by  me  first  duly  sworn,  doth  say: 
That  he  is  one  of  the  special  attorneys  of  the  United  States 
engaged  in  the  prosecution  of  the  above  entitled  cause  ; 
that  on  the  8rd  day  of  June,  1882,  there  was  issued  on 
behalf  of  the  United  States,  a  subpcena,  in  due  form,  directed 
to  a  certain  George  E.  Spencer,  then  in  the  city  of  New 
York,  commanding  him,  said  Spencer,  to  appear  before  the 
Criminal  Court  of  said  District  on  the  20th  day  of  June, 
1882,  as  a  witness  for  the  said  United  States  in  the  said 
cause ;  that  said  subpcena  was  placed  in  the  hands  of  a  certain 
L.  A.  Ne,wcome,an  inspector  of  the  Post  Office  Department, 
for  service  ;  that  said  Newcome  has  returned  the  same  with 
a  certificate  that  the  said  Newcome  had  served  said  subpoena 
upon  the  said  George  E.  Spencer,  at  the  city  of  New  York, 
on  the  10th  day  of  June,  1882,  by  exhibiting  to  him  the 
original  and  at  the  same  time  leaving  with  him  a  copy  there- 
of ;  that  on  or  about  the  15th  day  of  June,  1882,  deponent 


440         In  Be  Attachmbnt  of  Gbobob  E.  Spencer. 

met  the  said  George  E.  Spencer  at  the  Arlington  Hotel,  in 
the  city  of  Washington  and  District  of  Columbia,  and  in 
the  coarse  of  some  conversation  between  them^  the  said 
Spencer  informed  deponent  that  he  had  been  served  with  the 
subpoena,  as  above  stated  and  set  forth.  Deponent  further 
says  that  the  said  George  E.  Spencer  did  not  and  has  not 
appeared  before  said  court,  as  m  and  by  said  writ  he  was 
required  to  do." 

On  that  affidavit  the  attachment  was  asked,  and  it  was 
issued.  I  think  that  it  ought  not  to  have  been  issued  upon 
that  affidavit,  because  it  is  a  rule  that  the  affidavit  must 
state  that  the  party  was  a  material  witness,  which  this  does 
not.  Tinley  vs.  Porter,  2  Meeson  &  Welby,  822  ;  5  D.  P. 
C,  744  ;  Taylor  vs.  Williams,  4  M.  &  P.,  69. 

To  warrant  an  attachment,  it  must  appear  to  the  satisfac- 
tion of  the  court  that  the  non-attendance  ot  the  witness  was 
the  result  of  a  contemptuous  disregard  of  the  process  of  the 
court,  and  that  he  was  a  material  and  necessary  witness. 
Chapman  vs.  Davis,  4  Scott  N.  R.,  819  ;  1  D.  (N.  8.),  289  ; 
8  M.  &  G.,  609. 

I  think  that  the  court,  in  the  hurry  of  the  trial,  overlooked 
that  defect  in  the  affidavit.  If  its  attention  had  been  called 
to  it,  the  attachment  would  not  have  gone  out.  That  it 
inadvertently  issued,  was  an  error  of  the  court.  But  the 
attachment  went,  being  issued  on  the  same  day  that  the 
affidavit  was  dated.  It  was  directed  to  the  marshal  of  this 
District. 

Let  us  see  what  was  done  afterwards.  It  should  be 
remembered  that  this  attachment  was  issued  on  the  12th 
day  of  July.  Why  it  should  have  been  issued  to  the  marshal 
of  this  District  it  is  difficult  to  understand,  because  it  was 
well  known  that  Mr.  Spencer  was  not  here,  and  the  marshal 
of  this  District  has  no  authority  under  the  law  to  go  into 
any  other  district  to  get  a  witness,  his  duties  being  confined 
to  this  jurisdiction.  It  is  very  probable  that  the  marshal, 
on  receiving  this  attachment,  held  it,  knowing  that  the 
respondent  was  not  here.  At  any  rate,  the  next  action  that 
was  taken  was  the  return  of  the  marshal  of  Nevada,  in  which 
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h<9  certifies  that  he  retarned  the  within  warrant  on  the  19th 
day  of  October,  A.  D.  1882.  The  term  of  court  had  ended. 
The  trial  was  over,  and  nothing  was  done  with  that  attach- 
ment issaed  on  the  12th  of  July  until  this  action  took  place. 
It  appears  by  the  tenor  of  the  interrogatories  that  the 
counsel  for  the  Oovernment  thought  that  Spencer  was 
evading  the  process  of  the  law,  and  that  that  was  the  reason 
why  nothing  was  done  under  the  attachment. 

Mr.  Spencer  swears  that  it  was  not  for  the  purpose  of 
evading  process,  but  because  he  knew  nothing  at  all  that 
would  be  of  advantage  to  the  Government,  and  that  his  busi 
ness  was  urgent  and  required  him  to  be  away,  and  he  did 
not  want  to  be  detained,  for  the  second  trial.  I  do  not 
doubt  that  one  of  the  objects  he  had  in  going  abroad  was 
to  be  away  from  this  second  trial.  "What  his  motives  were, 
I  am  not  to  inquire,  except  so  far  as  I, can  judge  from  the 
facts  in  the  case.  But  he  does  say  that  if  he  had  been  a 
witness  in  court  in  the  case,  he  could  have  told  nothing  of 
advantage  to  the  prosecution,  but  that  his  testimony  would 
have  been  on  the  other  side.  Still  it  cannot  be  doubted 
that  he  sought  to  avoid  this  arrest  which  was  attempted  to 
be  made  under  the  attachment,  and  that  he  succeeded.  He 
is  not  arraigned  here,  however,  for  contempt  of  the  attach- 
ment. The  alleged  contempt  for  which  he  has  been  brought 
here  is  that  of  disobeying  the  subpoena  of  the  court,  not  of 
evading  the  service  of  the  attachment,  and  we  must  confine 
ourselves  to  the  case  before  us. 

Now,  in  order  that  a  witness  shall  be  brought  into  con- 
tempt for  disobeying  a  subpoena,  it  is  necessary  that  there 
should  have  been  a  valid  subpoena,  and  in  addition  to  that,  a 
valid  service  of  the  subpoena.  The  question  then  is,  was  this 
a  valid  subpoena. 

Let  us  examine  sections  876  and  877  of  the  Revised 
Statutes.     Section  87fi  is  in  these  words  : 

"  Subpoenas  for  witnesses  who  are  required  to  attend  a 
court  of  the  United  States  in  any  district  may  run  into  any 
other  district ;  provided  that  in  civil  causes,"  &c. 

This  section  is  taken  from  the  act  of  the  2d  of  March, 
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1793,  called  the  Process  Act.  The  District  of  Colambia  at 
that  time  had  no  existence.  The  government  was  not  sit- 
ting here.  The  act  of  1798,  which  is  transplanted  now  into 
the  Revised  Statutes,  was  an  act  treating  of  the  judicial 
district  of  the  United  States.  The  process  provided  for  in 
that  act  was  a  process  for  the  circuit  and  district  courts  of 
the  United  States.  The  word  "District,"  then,  did  not 
mean  the  District  of  Columbia  in  that  act.  It  could  not, 
because  the  District  of  Columbia  did  not  exist.  The  whole 
act  treated  of  the  courts  of  the  United  States  which  were 
established  under  the  judiciary  act  of  1789,  which  provided 
that  subpoenas  might  run  from  one  district  into  another- 
What  districts  ?  Why,  from  one  of  those  judicial  districts 
into  another  judicial  district.  If  the  District  of  Columbia 
had  existed  at  that  time,  it  could  not  have  meant  the  Dis- 
trict of  Columbia,  for  the  reason  that  it  says, "  may  run  into 
any  other  district."  "  Other  district "  refers  to  the  same 
kind  of  district  as  that  in  which  the  subpoena  is  issued. 
There  was  nothing  in  contemplation  of  the  legislature  at 
that  time  except  the  judicial  districts  of  the  United  States. 
And  this  is  made  clear  when  we  refer  to  the  title  of  the  act 
of  1798,  which  reads  as  follows  :  "  An  act  in  addition  to  the 
act  entitled  an  act  to  establish  the  judiciary  courts  of  the 
United  States,"  and  the  section  to  which  I  refer  is  in  the 
precise  language  of  the  Revised  Statutes.     I  read  section  6  : 

"  And  be  it  further  enacted,  that  subpoenas  for  witnesses 
who  are  required  to  attend  a  court  of  the  United  States  in 
any  district  thereof,  may  run  into  any  other  district." 

Undoubtedly,  it  could  not  apply  to  the  District  of  Colum- 
bia, unless  there  was  something  else,  which  we  will  look  into 
hereafter. 

It  is  said  by  counsel  that  the  District  of  Columbia  is 
a  district.  It  is  a  district,  but  there  are  no  other  Dis- 
tricts of  Columbia  in  the  United  States,  and  that  is  a 
sufficient  answer,  1  think,  to  that  position,  because  the  sub- 
poenas that  are  to  run  from  one  district  are  to  run  into 
another  district.  The  whole  United  States  is  divided  into 
judicial  districts.    Then,  again,  there  are  nine  circuits  and 
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nine  circuit  judges.  These  circuits  are  composed  of  cer- 
tain districts,  but  the  basis  of  all  is  the  division  of  the 
United  States  into  judicial  districts.  It  might  as  well  be 
said  that  this  refers  to  process  issuing  out  of  a  Congressional 
district  as  to  say,  proprio  vigore,  that  this  language  applies 
to  the  District  of  Columbia.  So  far,  then,  I  think,  the 
District  of  Columbia  is  not  included  in  this  language.  But 
the  next  section  is  : 

"  Witnesses  who  are  required  to  attend  any  term  of  a  cir- 
cuit or  district  court  on  the  part  of  the  United  States  shall 
be  subpoenaed  to  attend  to  testify  generally  on  their  behalf, 
and  not  to  depart  the  court  without  leave  thereof  or  of  the 
district  attorney." 

Counsel  for  the  Government  say  that  that  section  does 
not  apply  to  this  District  at  all,  and  therefore  the  form  of 
subpoena  prescribed  by  that  section  is  not  a  form  of  subpoena 
prescribed  for  the  Supreme  Court  of  the  District  of  Colum- 
bia, because  it  merely  prescribes  the  form  of  subpoena  for  a 
circuit  or  district  court.  That  seems  to  be  so  on  the  face  of 
it.  Let  us,  however,  examine  further.  This  section  which 
uses  the  words  "  circuit  and  district  courts  "  is  confessedly 
taken  from  the  act  of  the  6th  of  February,  1858.  It  is 
near  the  end  of  the  act  and  is  in  these  words  : 

"  That  witnesses  who  are  required  to  attend  any  term  of 
court  on  the  part  of  the  United  States  shall  be  subpoenaed 
to  attend  to  testify  generally  on  their  behalf  and  not  depart 
the  court  without  leave  of  the  court  or  district  attorney, 
under  which  it  shall  be  their  duty  to  appear  before  the 
grand  or  petifjury  or  both  as  they  shall  be  required  by  the 
court  or  district  attorney." 

The  same  language  is  here  in  the  Revised  Statutes  except 
that  the  act  of  1858  embraces  all  courts  of  the  United  States 
and  this  revised  act  restricts  the  operation  of  the  law  to  the 
circuit  and  district  courts  and  excludes  this  court.  The 
learned  gentlemen  who  were  on  the  revising  commission  will 
excuse  me  for  saying  that  this  is  not  the  first  instance  of  the 
liberties  which  the  revisors  took  with  the  law,  and  which 
has  operated  to  the  embarrassment  of  this  court.    I  do  not 
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know  how  many  more  things  of  the  same  sort  have  been 
discovered  which  apply  to  other  courts.  No  doubt,  however, 
the  revisors  thought  that  when  they  changed  "  courts  of  the 
United  States,"  to  "  circuit  and  district  courts,"  they  were 
not  changing  the  meaning  of  the  act,  and  that  the  language 
of  the  revised  act  amounted  to  the  same  thing,  and  probably 
it  did.    I  shall  at  any  rate  proceed  upon  that  theory. 

Now  let  us  consider,  whether,  in  the  first  place,  this  is  a 
circuit  or  district  court  of  the  United  States.  That  it  is  a 
court  of  the  United  States  has  often  been  decided.  It  was 
so  decided  in  the  Supreme  Court  of  the  United  States  at  no 
later  than  its  last  terrain  the  case  of  Embrey  et  al.,  reported 
in  107  United  States.  It  was  established,  said  the  court, 
under  the  general  powers  of  Cougi^ess  to  legislate  for  the 
District  of  Columbia  in  all  cases  whatsoever. 

Now  is  it  a  circuit  or  district  court  ?  By  the  act  of  1789, 
a  witness  w:ho  resides  within  a  hundred  miles  of  any  circuit 
or  district  court  is  subject  to  subpoena.  Judge  Cranch,  who 
was  the  chief  judge  of  the  circuit  court  of  this  District,  had 
this  act  under  consideration  in  the  case  of  Voss  vs.  Luke,  1 
Cranch,  881,  and  in  a  very  careful,  and  well-considered 
opinion,  held  that  the  subpoena  of  this  court,  or  the  late 
circuit  court,  whose  power  this  court  inherits,  could  bring  a 
witness  who  resided  within  a  hundred  miles  of  the  court, 
although  the  language  of  the  law  applied  only  to  circuit 
and  district  courts  ;  and  that  if  the  subpoena  was  dissolved 
the  court  might  issue  an  attachment.  After  discussing  the 
subject  and  coming  to  that  conclusion  he  says  : 

'^The  next  question  is,  to  what  officer  shall  the  attachment 
be  directed  ?  Undoubtedly  to  the  marshal  of  the  district 
in  which  the  witness  lives.  It  is  declared  by  the  Judiciary 
Act  of  1789,  section  27,  to  be  his  daty  to  ^  execute  throughout 
the  district  all  lawful  precepts  directed  to  him  and  issued 
under  the  authority  of  the  United  States,'  and  he  is  bound 
by  his  oath  not  only  to  execute  all  lawful  precepts  directed 
to  him,  but  also  to  make  true  returns  ;  and  that  without  any 
restriction  as  to  the  district  from  which  such  precepts  are 
to  issue,  or  to  which  they  are  to  be  returned.    If,  then,  it  is 
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lawful  for  this  court  to  issue  a  subpcena  commanding  the 
marshal  of  the  district  of  Virginia  to  summon  a  witness  who 
lives  in  that  district  to  attend  the  court  in  this,  it  h  a  law- 
ful precept  to  him  directed  under  the  authority  of  the 
United  States,  and  he  is  bound  to  execute  and  return  it. 
So,  if  this  court  has  the  power  of  compelling  the  attendance 
of  such  witness  by  attachment,  the  writ  of  attachment  is 
equally  a  lawful  precept  to  him  directed  under  the  authority 
of  the  United  States,  and  he  is  equally  bound  to  execute  and 
return  it." 

So  that  in  an  analogous  case,  under  that  section,  the  late 
circuit  court  held  that  a  subpoena  for  a  witness  within  one 
hundred  miles  of  that  court  might  be  issued  under  the 
authority  given  to  the  circuit  and  district  courts,  and  that 
both  the  subpcBua  and  attachment  must  be  directed  to  the 
marshal  of  that  district.  Why  7  Because,  when  the  circuit 
court  of  this  District  was  established,  on  the  27th  of  Febru* 
ary,  1801,  it  was  clothed  by  Congress  with  all  the  powers 
and  jurisdiction  that  at  that  time  belonged  to  the  circuit 
and  district  courts  of  the  (Jnited  States ;  and  it  will  be 
found  that  Chief  Justice  Marshal  and  Mr.  Justice  Story, 
and  I  believe  all  the  judges  of  the  earlier  court,  when  they 
speak  of  the  Circuit  Court  of  the  District  of  Columbia, 
always  call  it  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia.  Chief  Justice  Marshal  never  failed 
to  so  designate  it.  We  are  not  to  be  misled  by  names. 
The  old  circuit  court  was  regarded* as  possessing  not  only  all 
the  powers  belonging  to  a  circuit  court  or  district  court  of 
the  United  States,  and  all  the  jurisdiction  that  belonged  to 
either  of  those  courts,  but  it  had  some  powers  which  belonged 
to  neither  of  them. 

Now,  let  us  pass  from  the  old  circuit  court  of  the  District 
of  Columbia  to  the  law  which  provides  for  the  organization 
of  this  court.  I  read  from  the  Revised  Statutes  of  the 
District  of  Columbia : 

''  Sbo.  760.  The  Supreme  Court  [that  is  this  court  J  shall 
possess  the  same  powers  and  exercise  the  same  jurisdiction 
as  the  circuit  courts  of  the  United  States. 
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"  Sec.  761.  The  justices  of  the  Supreme  Court  shall  sever- 
ally possess  the  powers  and  exercise  the  jurisdiction  possessed 
and  exercised  by  the  judges  of  circuit  courts. 

"  Sec.  762.  Any  one  of  the  justices  may  hold  a  special 
term  with  the  same  powers  and  jurisdiction  possessed  and 
exercised  by  the  district  courts  of  the  United  States  " 
T— and  so  on.  So  that  all  the  jurisdiction  and  all  the  powers 
which  belong  to  the  circuit  courts  or  district  courts  of  the 
United  States  are  vested  in  this  court,  and  this  court,  unless 
we  are  misled  by  a  mere  name,  is  a  judicial  court  established 
in  pursuance  of  the  power  of  Congress  to  create  inferior 
courts  under  the  Constitution,  as  well  as  that  other  power 
which  gives  to  Congress  the  authority  to  legislate  in  all  cases 
over  the  District  of  Columbia.  Then  we  have  a  court  that 
has  the  same  jurisdiction  as  a  circuit  court,  the  same  powers 
as  a  circuit  court,  the  same  jurisdiction  as  a  district  court 
and  the  same  powers  as  a  district  court,  together  with  others. 

In  the  case  of  the  United  States  vs.  Bowen,  100  U.  S.,  508 
the  Supreme  Court  say  that  for  the  interpretation  of  any  of 
these  sections  of  the  Revised  Statutes,  the  court  is  at  liberty 
to  look  at  the  old  statute,  and  where  it  is  a  question  of 
doubt,  the  court  may  be  enlightnned  by  comparing  the  two 
laws.  In  regard  to  this  case,  section  877,  which  I  will  read 
again,  provides  that : 

*^  Subpoenas  for  witnesses  who  are  required  to  attend  a 
court  of  the  United  States  in  any  district  may  run  into  any 
other  district." 

And  following  that  immediately  is  section  877,  which 
provides  that : 

"Witnesses  who  are  required  to  attend  any  term  of  a 
circuit  or  district  court  on  the  part  of  the  United  States, 
shall  be  subpoenaed  to  attend  to  testify  generally  on  their 
behalf,  and  not  to  depart  the  court  without  leafve  thereof,  or 
of  the  district  attorney." 

Now,  that  is  the  light  we  have  on  this  subject  from  the 
old  law,  which  said  nothing  about  circuit  courts  or  district 
courts,  but  merely  "  courts  of  the  United  States." 

Certainly  the  revisors  did  not  intend  to  change  that  law. 
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Undoabtedly  they  supposed  that  the  change  in  the  phrase- 
ology would  make  no  change  in  the  sense^  and  I  do  not  think 
it  does,  because  a  court  that  has  all  the  jurisdiction  and  all 
the  powers  of  another  court,  established  under  the  same  con- 
stitutional provisions,  and  established  by  the  same  legislative 
power,'  must  be  embraced  in  the  general  law. 

Then,  in  addition  to  that,  we  have  this  general  provision 
in  section  98  of  the  Revised  Statutes  for  the  District  of 
Columbia  : 

"  The  Constitution  and  all  laws  of  the  United  States,  which 
are  not  locally  inapplicable,  shall  have  the  same  force  and 
effect  within  the  District  as  elsewhere  within  the  United 
States.'' 

That  is  an  index  of  the  general  purpose  of  Congress  in  its 
legislation  over  this  District,  and  the  decision  of  the 
Supreme  Court  in  the  case  of  Page  vs.  Burnstine,  102  U.  S.,  664 
exemplifies  this.  A  general  law  of  the  United  States,  not 
in  terms  especially  applicable  to  this  District  at  all,  but 
relating  to  the  competency  of  certain  witnesses,  and  although 
in  terms  we  had  a  law  covering  nearly  the  same  subject,  yet 
as  it  changed  our  law,  and  indeed  improved  it,  the  Supreme 
Court  held  that  notwithstanding  the  District  was  not  named, 
yet  it  was  embraced  within  the  general  terms  of  the  law  by 
virtue  of  this  provision  which  I  have  just  read. 

I  have  come  to  the  conclusion,  therefore,  that  the  process 
of  subpoena  and  the  process  of  execution  at  the  instance  of 
the  United  States  may  run  from  this  District  into  any  of 
the  diutricts  of  the  United  States  because  the  court  has  the 
same  powers  and  jurisdiction  as  a  circuit  court  of  the  United 
States.  For  the  same  reason  I  come  to  the  conclusion  that 
the  provision  in  section  877,  that  subpoenas  issuing  from  any 
circuit  or  district  court  of  the  United  States  shall  be  in  a 
particular  form,  is  equally  applicable  to  this  court,  because 
it  is  a  court  having  all  the  powers  of  a  circuit  court  and  all 
the  powers  of  a  district  court ;  and  for  the  further  reason 
that  that  interpolation  by  the  revisors  of  the  words  "  cir- 
cuit court  and  district  court  of  the  United  States,"  was  in- 
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nocently  made,  without  intention  to  change  the  law,  but 
merely  for  the  purpose,  probably,  of  euphony. 

But  if  it  were  held  that  section  877,  which  speaks  of  the 
circuit  and  district  courts  of  the  United  States,  is  not  appli- 
cable to  this  court,  then  let  us  see  how  section  876  can  be 
applicable.  If  section  877  is  not  applicable,  because  it  only 
applies  to  circuit  and  district  courts,  then  section  876  is  not 
applicable,  for  it  provides  that  the  process  may  run  from  one 
district  to  another.  That  is  from  one  judicial  district  to 
another  judicial  district,  as  I  have  endeavored  to  show  ;  and  if 
the  construction  I  have  given  to  section  877  is  not  the  true 
one,  then  under  section  876  there  is  no  power  to  issue  a  sub- 
poena to  run  into  New  York,  and  the  subpcena  in  this  case 
was  utterly  void.  But  I  am  not  inclined  to  take  that  view. 
Probably  from  association  and  other  reasons  I  feel  some  pride 
in  upholding  the  authority,  power  and  jurisdiction  of  this 
court.  They  are  great  enough,  greater  than  belong  to  any 
court  in  the  world,  of  a  subordinate  kind,  probably,  and  ex- 
tend over  a  greater  number  of  subjects  than  the  jurisdiction 
embraced  by  any  other  court.  In  my  opinion,  the  intention 
of  Congress  has  always  been  that  this  court  shall  be  in  fact 
both  a  circuit  and  a  district  court  of  the  United  States ;  that 
process  may  issue  from  this  district  into  any  other  district, 
as  it  might  from  any  one  district  into  any  other  district,  and 
that  the  laws  regulating  the  process  of  a  circuit  or  district 
court  of  the  United  States  apply  to  this  court  for  the  same 
reasons  that  they  apply  to  circuit  and  district  courts. 

Now  we  come  to  consider  the  character  of  this  subpoena 
on  its  face.  As  I  have  shown,  this  subpoena  is  really  not  a 
technical  subpoena — having  no  penalty  attached  to  it.  How 
or  under  what  authority  it  was  devised  I  do  not  know.  This 
court  has  never  prescribed  such  a  form  for  either  a  private 
or  a  criminal  case.  In  addition  to  it  being  without  a 
penalty,  it  calls  upon  the  party  to  appear  on  one  day  only. 
If  the  positions  taken  already  are  correct,  how  will  this  sub- 
poena stand  under  this  section  877? 

"  Sec  877.  Witness  who  are  required  to  attend  any  terra 
of  a  circuit  of  district   court,  on   the  part   of  the  United 
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States,  shall  be  subpoenaed  to  attend  to  testify  generally  on 
their  behalf,  and  not  to  depart  without  leave  thereof y  or  of  the 
district  attomey.^^ 

If  this  subpoena  required  the  witness  to  come  here  on  the 
20th  of  the  month  and  not  depart  the  court  without  leave 
thereof,  or  of  the  district  attorney,  it  would  have  been  such  a 
subpoena  as  this  act  required,  and  Spencer  could  not  have  left 
the  court  without  its  leave,  except  at  his  peril.  This  is  an 
important  provision  of  the  law  for  witnesses  to  know.  When 
process  is  served  upon  a  plain  man  and  he  reads  it,  he  in« 
teprets  his  duty  according  to  the  language  of  the  process. 
When  the  process  tells  him  that  he  is  to  come  on  a  certain 
day,  and  it  does  not  require  him  to  attend  any  longer,  and 
he  comes  on  that  day,  or  comes  four  or  five  days  beforehand 
and  stays  ten  days  afterwards,  and  then  he  leaves,  he 
naturally  thinks  that  he  has  done  pretty  much  all  that  is  re- 
quired of  him  by  that  writ.  This  witness  has  said  under  oath 
that  he  was  here  on  the  14th  or  15th  of  June  ;  that  he  was 
in  the  court  every  day,  but  was  not  called  ;  that  he  boarded 
at  the  same  hotel  with  one  of  the  prosecuting  counsel,  with 
whom  he  sought  interviews  repeatedly  and  had  appointments^ 
but  could  not  get  them  kept ;  that  when  his  business  was 
urgent — and  I  must  take  his  affidavit  as  true  in  regard  to 
that,  for  he  makes  his  affidavit  under  the  perils  of  perjury — 
when  he  was  not  required  to  stay,  but  had  come  before  the 
day  on  which  he  was  required  to  appear,  and  stayed  and  re- 
ported to  the  district  attorney  until  after  that  day,  and  the 
district  attorney  said  nothing,  and  he  went  away  on  urgent 
business,  and  is  now  brought  here  from  Nevada,  over  two 
thousand  miles,  after  thirteen  months  of  delay — for  disobey- 
ing the  writ — under  those  circumstances  it  seems  to  me  upon 
looking  at  the  case  as  a  lawyer,  that  I  am  bound  to  say  that 
it  is  not  a  case  of  contempt. 

But  there  is  another  view  of  this  matter.  Statutes  are 
sometimes  directory  and  they  are  sometimes  mandatory, 
and  where  they  are  merely  directory  the  process  of  a  court 
may  still  be  valid  although  all  of  the  provisions  of  the  law 
are.  not  strictly  followed.  But  if  the^^law  be  manda- 
67 
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tory,  then,  unless  the  directions  are  strictly  complied  with,  the 
proceeding  is  void.  It  seems  to  me  that  in  this  case,  where 
there  is  a  new  provision  brought  into  the  law  directing  the 
manner  in  which  so  important  a  process  as  a  subpoena  shall 
be  framed,  and  where  the  court  can  see  good  reasons  for 
the  introduction  of  this  new  provision,  the  law  must  be 
mandatory,  and  especially  ought  it  to  be  mandatory  when 
it  brings  a  witness  from  a  distance  ;  as  this  process,  there- 
fore, does  not  comply  with  the  form  prescribed  by  the  law^ 
I  must  come  to  the  conclusion,  aside  from  any  other  view 
which  I  may  take  of  the  matter,  that  the  process  is  entirely 
void. 

I  might  leave  this  case  at  this  point,  but  I  wish  to  speak 
of  a  further  objection  to  this  subpoena,  namely,  in  regard  to 
the  person  by  whom  it  was  served.  The  m-irshal  is  the  exec- 
utive officer  of  every  United  States  court  is  its  marshal.  The 
marshal  has  authority  to  subpoena  witnesses.  He  has  all  the 
authority  expressly  given  to  him  that  a  sherift'has  at  common 
law  ;  but  as  to  the  process  on  behalf  of  the  United  States,  the 
marehal  being  an  executive  officer  of  the  Government,  and 
the  Government  having  no  other  means  of  enforcing  its 
process  except  through  the  instrumentality  of  its  own  officers, 
the  marshal  must  be  the  officer  to  serve  the  process.  Our 
rule  on  the  subject  recognizes  that  when  it  declares  that  the 
marshal  shall  be  the  only  person  to  serve  the  process  of  the 
court,  or  some  person  specially  appointed  by  the  court. 
There  may  be  circumstances  under  which  it  would  be  proper 
for  the  court  to  appoint  somebody.  But  the  person  to  serve 
the  process  of  the  court  must  either  be  the  marshal  or  some 
one  previously  designated  by  the  court,  and  authorized  to 
do  it.  Even  if  the  process  in  this  case  had  been  in  the  cor- 
rect form,  as  it  was  not,  it  ought  to  have  been  directed — 
having  to  be  served  out  of  the  District — ^to  the  marshal  for  the 
southern  district  of  New  York.  It  does  not  appear  to  have 
been  so  sent.  No  person  in  the  southern  district  of  New 
York  other  than  the  marshal  is  authorized  to  so  serve  it. 
It  is  very  true  that  marshals  have  the  power  under  the  law 
to  appoint  both  bailifis  and  deputies^  and  the  act  of  a  deputy 
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marshal  in  a  matter  committed  to  the  marshal,  is  the  mar-* 
shal's  act ;  but  the  marshal  himself  must  sign  the  return. 

There  is  an  affidavit  here,  made  by  Mr.  Newcome,  which 
was  brought  into  court,  and  read  on  the  argument^ 
to  the  effect  that  in  1873  he  was  appointed  a  deputy 
marshal  for  the  southern  district  of  New  York,  and  has 
never  resigned  or  been  removed.  That  does  not  cure  the 
defect.  He  can  only  serve  such  process  as  is  sent  to  his 
principal.  He  has  no  right  to  take  process  issued  from  a 
•court  in  another. district,  without  the  authority  of  the  mar- 
shal, who  is  his  master  and  principal.  It  must  come  to  him 
by  the  mandate  of  the  marshal,  and  that  does  not  appear  to 
have  been  done  in  this  case,  even  if  Mr.  Newcome  was  a 
deputy  marshal. 

As  to  the  admission  of  Spencer  that  this  process  was  left 
with  him  by  Newcome,  as  Newcome  reports.  Spencer  admits 
that  this  writ  was  shown  to  hira,  and  that  a  copy  of  it  was 
left  with  hira  by  Mr.  Newcome,  and  that  in  obedience  to 
the  writ,  he  came  here  and  stayed  the  length  of  time  I  have 
indicated.  He  admits  that  Mr.  Newcome  served  him  with 
the  writ.  He,  however,  does  not  admit  that  the  writ  was 
served  upon  him  by  the  marshal  or  by  any  deputy  marshal, 
but  only  by  Mr.  Newcome,  and  his  admission  is  nothing  more 
than  that  a  void  writ  had  been  served  upon  him  by  a  void 
service. 

This  court,  as  I  have  said,  was  established  in  1801.  Part 
of  its  laws,  and  much  of  its  practice  were  derived  from 
Maryland.  Congress,  in  the  Process  Act,  and  other  acts, 
has  authorized  the  courts  of  the  United  States  to  adopt 
such  forms  of  proceeding  as  they  found  in  force  in  other  States, 
subject  to  the  power  of  Congress  and  of  the  courts  themselves 
to  make  changes.  But  those  forms  of  proceeding  were  such  as 
were  in  force  at  that  time.  I  find  in  Evans'  Practice  that  the 
sheriiF  is  the  only  officer  recognized  in  Maryland  as  having 
authority  to  serve  the  process  of  the  court.  At  page  271,  it 
is  there  said : 

"  The  next  matter  worthy  of  notice  in  our  witness  law  is, 
that  the  particular  *  kind  of  process '  with  which  the  witness 
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is  to  be  served,  is  not  specified.  Hence  it  happens  that  the 
proper  subpoena  has  fallen  into  disuse  and  been  superseded 
by  what  is  called  a  summons.  This  is  an  order  directing  the 
sheriff  to  summon  such  and  such  persons  to  testify  for  such 
a  person  against  or  at  the  suit  of  such  another.  It  is  issued 
at  any  time  on  a  verbal  or  written  order  from  the  party  or 
his  attorney." 

And  in  another  part  of  the  work,  where  it  treats  of 
sheriffs,  the  author  says  that  under  the  Maryland  law  the 
sheriff  is  the  only  officer  authorized  to  serve  process  in  that 
State.  So  that  if  the  marshal  of  this  District  has  the  powers 
of  a  sheriff*,  as  he  undoubtedly  has,  in  addition  to  his  strict 
powers  as  marshal,  it  belongs  to  his  office,  and  to  his  duty  to 
serve  process  in  this  District. 

It  has  been  argued  that  in  the  State  of  New  York  they 
have  their  own  way  of  serving  process.  Undoubtedly  they 
have.  I  believe  the  lawyers  can  almost  carry  on  a  suit 
there  in  their  offices.  They  bring  suit  and  issue  subpoenas 
to  witnesses  and  get  anybody  to  serve  the  process.  It  is 
now  argued  that,  as  this  process  was  served  in  New  York,  if 
it  was  good  in  New  York,  it  ought  to  be  good  here.  How 
does  that  argument  apply  ?  The  practice  in  New  York  are 
undoubtedly  a  wide  departure  from  the  practice  known  to 
common  law  lawyers.  They  have  lawyers,  undoubtedly,  but 
they  are  lawyers  under  the  Code,  and  we  happily  have  not  been 
brought  to  that  condition  here  yet.  But  this  is  a  process 
of  this  court.  It  must  be  directed  to  the  officer  authorized 
to  serve  a  process  of  this  court.  It  must  be  returned  to  this 
court  in  a  way  that  this  court  will  recognize.  It  cannot  be 
admitted  in  a  court  of  the  United  States  that  its  process 
shall  be  served  according  to  the  methods  which  a  State  legis- 
lature may  prescribe.  The  execution  of  process  in  behalf  of 
the  United  States,  running  from  one  district  to  another, 
cannot  be  interfered  with  by  the  legislatures  of  States.  A 
subpoena  issued  from  this  court,  directed  to  the  marshal  of 
the  southern  district  of  New  York,  cannot  be  served  by  any 
private  man,  because  that  is  the  practice  there.  The  prac- 
tice there  is  prescribed  by  their  statute.    The  Supreme 
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Conrt^  in  innamerable  cases,  has  decided  that  it  does  not 
belong  to  the  power  of  any  State  legislature  to  prescribe  the 
methods  for  serving  the  process  of  a  court  of  the  United 
States.  A  court  of  the  United  States  may  adopt  by  its  own 
rule  the  methods  in  the  State,  but  those  methods  are  enforced, 
not  because  they  are  the  laws  of  the  State,  but  because  they 
have  been  adopted  by  the  court.  So  that  I  do  not  think 
even  if  this  process  was  correctly  served  according  to  the 
laws  of  New  York,  that  it  was  good  according  -to  the  laws 
which  govern  the  proceedings  of  this  court. 

In  the  case  of  Martin  vs.  Hunter's  Lessee,  1  Wheaton, 
187,  Mr.  Justice  Story,  delivering  the  opinion  of  the  court, 
says: 

"No  part  of  the  criminal  jurisdiction  of  the  United 
States  can  consistently  with  the  Constitution  be  delegated 
to  State  tribunals." 

The  same  principle  was  decided  by  the  same  court  in 
Houston  vs.  Moore,  in  5  Wheaton.  In  McNutt  vs.  Bland, 
2  Howard,  17,  the  court  says  : 

•*  A  State  law  is  altogether  inoperative  upon  officers  of  the 
United  States  in  the  execution  of  mandates  issued  to  them."" 

The  same  rule  was  laid  down  in  the  case  of  Dromgoole  vs. 
Farmers'  and  Mechanics'  Bank,  2  Howard,  248. 

Long  and  uninterrupted  practice  is  good  evidence  of  the 
meaning  of  the  law.    McKeen  vs.  Delaney,  2  Cranch,  22. 

The  invariable  practice  prevailing  in  this  court  ever  since 
I  have  known  it,  and  according  to  the  authority  of  Evans, 
is,  that  the  process  of  subpoena  in  a  criminal  case  must  be 
served  by  the  marshal  of  this  District,  or  of  the  district  to 
which  it  goes,  and  must  contain  the  words,  ^^  and  not  depart 
the  court  without  leave  of  the  court  or  of  the  district  attor- 
ney." This  is  not  an  unmeaning  form,  as  I  have  already 
shown,  because  it  gives  notice  to  the  witness,  who  may  be 
an  unlettered  man,  brought  into  court  on  a  certain  day,  that 
he  is  not  only  to  stay  that  day,  but  he  is  to  stay  until  he 
has  leave  to  depart.  For  these  reasons  I  shall  discharge  the 
respondent. 
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John  Glenn,  Trustee,  vs.  Elizabeth  Buset,  Executrix. 

Law.    No.  24.935. 

Deeid«d  May  9, 1864.   Speoial  Tenn. 

1.  An  averment  by  a  trnstee,  appointed  under  a  decree  of  court  which 
required  him  to  give  bond  that  he  had  accepted  said  appointment, 
complied  with  its  terms,  and  dul  j  qualified  as  trustee,  is  a  sufficient 
averment,  in  a  suit  brought  by  such  trustee  as  to  his  having 
given  bond  and  properly  qualified  under  the  decree. 

H.  Where  a  Virginia  corporation  conveys  by  deed  to  trustees  all  its  prop- 
erty for  the  benefit  of  its  creditors,  and  among  its  assets  are  uncalled 
for  and  unpaid  subscriptions  for  stock,  and  in  a  proceeding  in  chan- 
cery a  trustee  is  by  decree  substituted  in  the  place  and  stead  of  the 
trustees  named  in  the  deed ;  and  by  the  same  decree  an  assessment, 
and  call  Is  made  upon  the  unpaid  subscriptions  for  stock  to  pay  debts 
of  the  corporation,  and  the  substituted  trustee  is  authorized  and  di- 
rected to  collect  and  receive  the  said  call  and  assessment  and  to  take 
such  prompt  steps  to  that  end,  by  suit  or  otherwise,  and  in  such  Juris- 
diction, as  he  may  be  advised : 

ffdd^  That  such  substituted  trustee  sues  as  trustee  under  said  trust  and 
not  as  receiver. 

3.  That  said  substituted  trustee  can  sue  in  his  own  name  in  the  District 
of  Columbia. 

4.  That  apart  from  the  express  authority  given  by  the  decree  the  said  sub- 
stituted trustee,  being  appointed  under  the  laws  of  Virginia,  is  empow- 
ered under  the  statute  of  ttat  State  to  maintain  the  action. 

-5.  That  no  conveyance  is  necessary  from  the  original  trustees  to  the 
substituted  trustee. 

The  Case  is  stated  iu  the  opinion. 

Charles  Marshall,  John  Howard,  H.  Wise  Garnett 
and  Conway  Robinson  for  plaintiff. 

E.  T.  Merrick  and  C.  M.  Matthews  for  defendant. 

Mr.  Justice  Hagnbr  delivered  the  opinion  of  the  court. 

This  is  one  of  a  large  number  of  cases  instituted  by  the 
plaintiff  against  sundry  persons,  residents  of  this  District, 
who,  it  18  alleged,  were  subscribers  to  the  plaintiff'  company. 

The  declaration  in  this  case  alleges  that  the  testator  of 
the  defendant  subscribed  for  tvi'enty  shares  of  the  capital 
stock  of  the  company,  a  body  corporate  of  the  State  of 
Virginia,  and  undertook  to  pay  for  each  share  so  subscribed 
$100,  in  such  instalments  and  at  such  times  as  he  might  be 
lawfully  called  upon  and  required  to  pay  the  same ;  and 
that,  by  force  of  that  subscription,  he  became  and  was 
admitted  a  stockholder  of  the  company ;  that  on  the  20th 
day  of  September,  1866,  the  company  executed  and  signed 
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a  deed  to  Hoge  and  others,  in  trast,  for  the  benefit  of  its 
creditors^  of  all  its  property,  rights,  credits,  and  effects  of 
every  kind  in  tioist,  to  reduce  the  same  to  money,  and  to 
apply  the  proceeds  to  the  trusts  declared  in  said  deed. 

The  declaration  further  avers  that,  in  a  case  instituted  and 
depending  in  the  Chancery  Court  of  the  city  of  Richmond, 
in  which  John  W.  Wright,  sheriff*  of  the  city  of  Richmond, 
and  as  such  official,  administrator  of  William  W.  Glenn, 
deceased,  was  complainant,  with  other  persons  who  claimed 
to  be  creditors  of  the  company,  and  the  said  company,  and 
the  survivors  of  the  said  trustees,  and  divers  other  persons, 
officersx)f  the  company,  were  defendants,  it  was,  on  the  14th 
of  December,  1880,  adjudged,  ordered  and  decreed,  that  the 
plaintiff*  should  be  appointed  trustee,  to  execute  the  trusts 
of  the  said  deed  in  the  room  and  -stead  of  the  trustees  origi- 
nally created  thereby. 

It  is  further  alleged  in  the  declaration,  that  in  the  said 
cause,  the  court  decreed  that  a  large  amount  of  debts, 
secured  by  the  deed  of  trust  to  the  company,  remained 
unpaid,  and  were  entitled  to  be  paid  out  of  the  property 
conveyed  by  the  deed  ;  and  that  $80  on  each  share  of  stock 
subscribed  never  having  been  previously  called  for  by  the 
company,  that  amount  per  share  remained  liable  to  be  called 
-for  by  the  subscribers  according  to  their  original  subscription  ^ 
and  that  it  was  further  decreed  by  the  said  Chancery  Court, 
that  30  per  cent,  of  the  par  value  of  each  share  should  be 
called  for  and  required  to  be  paid  by  each  subscriber,  for  the 
purpose  of  paying  the  debts  of  the  company  under  the  pro- 
vision of  the  deed  of  trust ;  and,  further,  that  a  call  and 
assessment  was  thereby  made  upon  the  stockholders  of  the 
company  for  the  said  80  per  cent.,  being  $80  on  each  share 
to  be  paid  and  received  by  the  plaintiff,  as  trustee  under  the 
said  deed,  in  the  room  and  stead  of  the  original  trustee. 

The  declaration  further  avers  that  the  plaintiff'  accepted 
the  appointment  made  by  the  decree,  complied  with  its  terms 
and  conditions,  and  was  duly  qualified  to  act  as  such  substi- 
tuted trustee ;  and  that,  by  force  of  the  decree,  and  the 
statute  of  the  State  of  Virginia  in  such  cases  made  and  pro- 
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•vided,  Id  accepting  such  appointment  as  trustee,  and 
qualifying  as  such  as  required  by  said  decree,  the  said 
plaiotift'  became  and  was  substituted  to  all  the  rights,  powers, 
duties,  and  all  responsibilities  of  the  trustees  named  in  said 
deed,  and  became  and  is  lawfully  entitled  to  receive  and 
xjollect  said  assessment  of  $30  on  each  share  from  the  persons 
liable  to  pay  the  same  ;  and  that  it  was  decreed  in  said 
chancery  cause  that  he,  as  such  substituted  trustee,  was  so 
authorized  and  directed  to  collect  and  receive  the  same,  and 
take  such  steps  to  that  end  as  he  should  be  advised. 

The  declaration  further  avers  that,  by  virtue  of  the  con- 
tract and  of  the  said  call  and  assessment  so  made*  by  said 
decree,  the  defendant's  testator,  and  the  defendant  herself, 
as  the  executrix,  became  and  is  liable  to  pay  the  sum  of 
$600,  with  interest  from-  December  14,  1880,  being  the 
amount  of  J80  for  each  share  of  stock  in  said  company  sub- 
scribed by  the  said  testator  in  his  lifetime  ;  but  that  the 
said  testator  and  said  defendant,  although  they  were 
requested,  failed  and  refused  to  pay  the  same  ]  and  that 
plaintiff  claims  $600  with  interest. 

The  declaration  concludes  with  the  usual  money  counts. 

To  this  declaration  the  defendant  interposes  a  demurrer, 
and  the  statement  of  the  matter  to  be  argued  is  as  follows : 

"  Among  the  grounds  of  demurrer  to  be  argued  will  be  : 
*'  That  the  said  plaintiff,  claiming  to  have  been  appointed 
trustee  by  decree  passed  in  a  certain  cause  instituted  and 
depending  in  the  Chancery  Court  in  the  city  of  Richmond, 
in  the  State  of  Virginia,  cannot  maintain  the  action  insti- 
tuted herein  against  said  defendant,  in  the  District  of  Col 
umbia." 

The  discussion  has  been  a  very  thorough  and  able  one,  and 
has  taken  much  broader  ground  than  that  indicated  by  the 
defendant. 

The  first  objection  urged  under  the  demurrer  is,  that  the 
declaration  is  insufficient,  inasmuch  as  it  does  not  aver  dis- 
tinctly that  the  plaintiff'  had  given  bonds  required  by  the 
decree.  I  do  not  think  it  was  necessary  to  make  any  such 
formal  averment  in  this  case,  any  more  than  in  cases  where 
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an  executor  or  an  administrator,  or  other  officer,  acting  under 
a  bond,  is  the  plaintifi*.  In  sach  cases  an  averment  of  that 
kind  is  not  requisite  ;  but,  if  it  were  required  here,  I  think 
there  is  a  sufficient  statement  in  this  declaration  of  the 
appointment  and  qualification  of  the  plaintiff  as  trustee. 

Passing  to  more  important  objections,  first,  it  is  insisted 
that  the  plaintifi:'  cannot  sustain  this  suit,  because  he  was 
appointed  by  the  Chancery  Court  in  Richmond  ;  that  he  is 
in  fact  to  be  treated  as  a  receiver  in  chancery  under  that 
appointment,  and  as  such  receiver,  he  has  no  extra-territorial 
power  ;  and,  therefore,  cannot  in  this  jurisdiction  sustain  an 
action. 

It  is  clear  that,  so  far  as  the  words  of  the  decree  are  con- 
cerned, the  plaintifi:'  was  appointed  a  trustee  and  not  a  re- 
ceiver ;  and  in  this  action  he  sues  in  his  quality  as  trustee. 
In  this  particular  this  case  difters  widely  from  that  of  Clark 
and  Booth,  17  Howard,  334,  and  of  Appleby,  Receiver,  vs. 
Qrahamite  and  Trinidad  Company,  decided  by  the  General 
Term  of  this  court.  In  those  cases  the  party  was  suing  as 
receiver,  eo  nomine.  But  in  my  judgment  the  doctrine  of 
those  cases  is  not  applicable  to  the  present ;  for  this  plaintifi' 
cannot  properly  be  regarded  as  a  receiver  within  the  mean- 
ing of  those  rulings. 

It  is  evident  that  a  receiver  is  treated  in  the  chancery  au- 
thorities as  an  officer  of  special  and  very  limited  jurisdic- 
diction  and  authority.  He  is  first  noticed  in  the  books  as  a 
bailiflf,  receiver  or  manager ;  and  jurisdiction  was  assumed 
in  those  cases  in  aid  of  the  common  law  actions  against 
them  because  of  difficulties  attending  and  preventing  a  com- 
plete recovery  against  them.  See  Story's  Equity,  sec.  446, 
In  that  section  Judge  Story  says  : 

"  A  receiver  at  common  law  was  one  who  received  money 
to  the  use  of  another,  to  render  an  account ;  and  upon  his 
account  he  was  not  allowed  his  expenses  or  charges,  except  in 
-  cases  of  merchant  receivers."    * 

The  courts  of  chancery  subsequently  commenced  to  ap- 
point officers  with  this  title ;  but  it  clearly  appears  that  a 
receiver  was  a  mere  creature  of  the  court,  in  no  respect  a 
58 
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contract  agent  in  whose  appointment  the  parties  were  ne- 
cessarily consulted,  and  that  his  authority  was  of  the  most 
limited  description.  In  the  words  of  the  authorities,  it  is  a 
provisional  power  only — 

"  The  mere  speedy  getting  in  of  a  party's  estate,  and  se- 
curing it  for  the  benefit  of  such  person  as  shall  appear  to  be 
entitled  ;  and  it  does  not  at  all  affect  the  right." 

In  the  words  ot  the  Supreme  Court,  in  the  case  of  Clark 
and  Booth : 

"  A  receiver  is  an  indifferent  person  between  parties,  ap- 
pointed by  the  court  to  receive  the  rents,  issues  or  profits  of 
land,  or  other  thing  in  question  in  this  court,  pending  the 
suit,  where  it  does  not  seem  reasonable  to  the  court  that 
either  party  should  do  it.  He  is  an  officer  of  the  court ;  his 
appointment  is  provisional.  He  is  appointed  in  behalf  of 
all  parties,  and  not  of  the  complainant  or  defendant  only. 
He  is  appointed  for  the  benefit  of  all  parties  who  may  es- 
tablish rights  in  the  cause." 

A  receiver  is  a  mere  creature  of  the  court — ^never  a  con- 
tract agent ;  he  has  no  authority  to  sue,  even  in  the  juris- 
-diction  where  he  is  appointed,  except  by  the  leave  of  the 
court.  He  has  no  title  to  the  property  which  he  is  directed 
to  conserve,  and  his  actions  in  respect  of  it  are  of  the  most 
limited  description,  and  can  be  taken  only  after  an  applica- 
tion and  authority  particularly  given  in  each  instance  by  the 
court.  In  the  language  of  Judge  Story,  in  section  833  (a): 
^'  His  possession  is  the  possession  of  the  court ;  and  it 
will  not  permit  itself  to  be  a  suitor  in  a  court  of  law." 

These  principles  are  not  applicable  to  the  case  of  trustees 
appointed  by  the  convention  of  parties,  or  by  the  authority 
of  the  court.  Such  officers  undoubtedly  have  the  authority 
to  sue  without  a  previous  authorization.  In  fact,  the  rulings 
of  the  courts  denying  the  power  to  a  receiver  to  sue  extra- 
territorially,  are  exceptional^  and  do  not  apply  either  to 
trustees  or  to  other  similar  officers.  lu  Judge  Story's  Con- 
flict of  Laws,  section  420,  note  4,  the  author  in  discussing 
the  power  of  assignees  of  a  bankrupt  to  sue  in  a  foreign 
country,  states  the  following  as  his  conclusion : 
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"In  AUivor  vs.  Farnival,  1  C.  M.  &  R.,  296,  it  was  held 
that,  if  by  the  laws  of  a  foreign  country,  assignees  or  syn- 
dics of  a  foreign  bankrupt  may  sue  there,  the  same  right  to 
sue  in  England  will  be  allowed." 

Baron  Parke  says : 

"This  is  a  peculiar  right  of  action  created  by  the  law  of 
the  country,  and  we  think  it  may  by  the  comity  of  nations 
be  enforced  in  this,  as  much  as  the  right  of  foreign  as- 
signees or  curators,  or  foreign  corporations  appointed  or 
created  in  a  difterent  way  from  that  which  the  law  of  this 
country  requires." 

In  60  Maryland,  119,  Glenn  vs.  Williams,  which  was  an 
action  brought  by  the  present  plaintiff  against  a  subscriber 
in  the  same  category  with  the  defendant's  testator  to  re- 
cover under  the  decree  of  the  chancery  court  of  Richmond 
above  referred  to,  the  court  expressly  held  that  the  plaintiff, 
as  trustee,  had  the  right  to  maintain  a  suit  in  the  State  of 
Maryland.  It  is  insisted,  however,  that  that  case  should 
not  be  construed  as  authority  here.  But  I  can  see  no  reason 
why  such  should  be  the  case.  The  Court  of  Appeals  of 
Maryland,  like  this  court,  is  governed  by  the  decisions  of  the 
Supreme  Court,  and  has  no  right  to  decide  in  opposition 
to  it ;  unless  under  the  inspiration  of  a  statute  of  the 
State ;  and  the  decision  in  the  Maryland  case,  that  the  case 
of  Clark  and  Booth  is  no  bar  to  the  maintenance  of  a  suit 
by  the  plaintiff  in  Maryland,  is  undoubtedly  an  authority 
that  the  plaintiff,  as  trustee,  has  the  same  right  to  sue  in  the 
District  of  Columbia. 

Second.  It  is  insisted  that,  even  if  the  trustees  have  the 
right  to  maintain  an  action  in  the  District  of  Columbia,  the 
present  action  is  not  maintainable,  because  it  is  averred  that 
no  assignment  has  been  made  by  the  former  trustees  to  Mr. 
Glenn,  of  the  property  of  the  company ;  and  that,  without 
such  assignment,  Mr.  Glenn  could  not  be  vested  with  the 
title  to  the  assets  or  credits  of  the  company.  It  is  insisted 
that  the  claims  for  the  80  per  cent,  are  choses  in  action, 
which  cannot  be  transferred  except  by  formal  assignment. 
But,  first,  it  may  be  remarked  that  the  right  to  exact  this . 
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80  per  cent.,  as  fixed  by  the  decree,  was  never  in  the  fonner 
trustees  at  all ;  it  was  created  by  the  chancery  court  by  its 
decree,  which  declared  that  this  assessment  should  be  paid 
and  collected. 

In  60  Maryland,  to  which  I  have  referred,  the  defendant 
interposed  the  plea  of  the  Statute  of  Limitation,  and  in- 
sisted that  his  liability  was  created  more  than  three  years 
before  the  bringing  of  that  suit ;  but  the  court  held  that  the 
liability  to  pay  the  assessment  of  80  per  cent,  sued  for  in 
that  action,  as  in  this,  arose  only  from  the  time  of  the  pass- 
ing of  that  decree,  and  that  a  suit  brought  within  8  years 
from  that  date  was  not  obnoxious  to  the  plea  of  the  statute. 
The  decree,  page  156  of  the  record,  declared  : 

"That  the  said  John  Blair  Hoge  and  John  J.  Kelley,  are 
authorized  and  directed  to  transfer  and  deliver  to  the  said 
John  Glenn,  substituted  trustee  as  aforesaid,  *  *  *  all 
of  the  estate  and  property  of  the  said  company  of  every 
kind  and  description,  now  in  possession  of  them,  the  said 
Hoge  and  Kelley,  or  either  of  them." 

The  only  transfer  required  to  be  made  by  the  old  trus- 
tees, according  to  the  terms  of  the  decree,  was  all  snch 
estate  and  property  as  was  then  in  the  possession  of  the  old 
trustees ;  but  the  assessment  of  30  per  cent,  created  simul- 
taneously by  the  decree  was  not  in  the  previous  trustees, 
and  was  not,  therefore,  required  to  be  the  subject  of  an 
express  transfer.  The  decree  expressly  authorizes  the  col- 
lection of  these  assessments  by  the  present  plaintift*.  On 
page  173: 

"  And  the  said  trustee  is  hereby  authorized  and  directed 
to  collect  and  receive  the  said  call  and  assessment,  and  to 
take  such  prompt  steps  to  that  end,  by  suit  or  otherwise,  and 
in  such  jurisdictions  as  he  may  be  advised." 

Again,  in  60  Maryland,  page  119,  the  court  uses  this  lan- 
guage : 

"The  decree  appointing  the  plaintift',  in  express  terms, 
clothes  and  invests  him  *  with  all  the  rights  and  powers,' 
and  charges  him  *  with  all  the  duties  of  executing  the  trusts 
of  said  deed,  to  the  same  effect  as  were  the  original  trustees 
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thereiu.'  And  as  to  all  choses  and  rights  of  action,  pertain  - 
ing  to  the  trast,  this  provision  of  the  decree  passed  the  right 
thereto  to  the  new  trustee  as  fully  as  the  original  trustees 
held  it.  He  needed  no  formal  assignment  thereof  from  the 
original  trustee  ;  the  decree  itself  operated  as  an  assignment. 
If  those  trustees  had  been  beyond  the  jurisdiction,  or  had 
fled  the  country,  it  would  have  been  monstrous  to  contend 
that  the  trust  should  fail  because  a  formal  assignment  from 
them  to  a  successor  in  office  could  not  be  obtained.  It  was 
competent  to  a  court  of  equity  to  invest  the  new  trustee 
with  all  the  rights  and  powers  held  by  the  former  trustees  in 
respect  to  the  personal  assets  assigned  by  the  deed  ;  and  in 
this  case  the  plaintift',  by  the  decree,  is  specially  ^  authorized 
and  directed  to  collect  and  receive  the  said  call  and  assess- 
ment, and  to  take  such  prompt  steps  to  that  end,  by  suit  or 
otherwise,  and  in  such  jurisdictions  as  he  may  be  advised.' 
We  are  of  opinion,  therefore,  that  the  plaintifl'  was  not  only 
legally  appointed,  but  that  he  was  fully  invested  with  right 
and  power  to  bring  and  maintain  this  action  in  h^s  own 
name  as  trustee." 

But  apart  from  the  express  authority  given  by  the  decree 
to  sue,  I  think  he  bad  a  right  to  maintain  the  action  under 
the  statute  of  the  State  of  Virginia. 

In  the  quotation  by  the  defendant's  counsel  from  Perry 
on  Trusts,  section  284,  these  words  occur  : 

"In  some  States  it  is  provided  by  statute,  that,  upon 
qualification  by  the  newly  appointed  trustee,  the  trust  estate 
shall  vest  in  him  in  like  manner  as  it  had  or  would  have 
vested  in  the  trustee  in  whose  place  he  is  substituted.  It 
has  been  determined  that  no  conveyance  is  necessary  where 
fluch  statutes  are  in  force,  but  that  the  trust  estate  vests 
immediately  upon  the  appointment,  by  virtue  of  the  statute, 
with  all  the  powers  and  duties  essential  to  the  purposes  of 
the  trust." 

By  the  fifth  section  of  chapter  178  of  the  Code  of  Vir- 
ginia, as  amended  by  the  act  of  February  4,  1854,  it  is 
declared : 

"  And,  in  any  case,  when  a  trustee,  and  when  there  i» 
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more  than  one^  all  the  trustees  in  any  deed  of  trast  shall 
have  died,  or  removed  beyond  the  limits  of  the  State,  or 
shall  decline  to  accept  the  trust,  any  person  interested  ia 
the  execution  of  the  deed  may  apply  by  motion  to  the  circuit 
court,  county  or  corporation  court  of  any  county  or  corpora- 
tion in  which  such  deed  is  recorded,  who  may  appoint  a 
trustee  or  trustees  in  place  of  the  trustee  or  trustees  named 
therein  ;  and  the  trustee  or  trustees  so  appointed  and  accept- 
ing the  same,  shall  be  substituted  to  all  the  rights,  powers, 
duties  and  responsibilities  of  the  trust  named  in  the  deed  of 
trust." 

By  subsequent  statutes,  this  provision  is  extended  to  the 
case  where  a  trustee  has  accepted  the  trust,  but  in  the 
opinion  of  the  court  it  is  for  the  benefit  of  the  trust  to  allow 
the  trustee  to  withdraw.  If  this  statute  were  in  force  with 
respect  to  the  Chancery  Court  of  the  city  of  Richmond,  the 
appointment,  by  the  terms  of  this  statute,  would  vest  in  the 
trustee  the  authority  to  sue  in  the  absence  of  any  assignment. 

But,  it  is  insisted  next,  that  the  Chancery  Court  of  the 
city  of  Richmond  was  without  authority  to  pass  the  decree 
in  this  cause,  appointing  the  plaintiff  trustee,  and  this  con- 
tention is  based  upon  the  idea  that  this  section,  to  which  I 
have  referred,  as  amended  and  taken  together  with  its 
amendments,  only  authorizes  the  appointment  of  a  trustee 
in  the  cases  named  by  a  circuit  court,  and  upon  motion,  as 
expressed  in  the  statute  which  I  have  quoted.  It  may  be 
remarked,  as  was  said  in  the  case  in  60  Maryland,  111,  that 
it  is  not  to  be  assumed  that  a  decree  of  a  regularly  organized 
court,  professing  to  have  jurisdiction,  whether  of  our  own 
or  of  a  sister  State,  nor  is  it  to  be  presumed  that  such  a 
decree  of  a  court  was  without  jurisdiction. 

"  The  presumption  is  the  other  way,  and  the  party  seeking 
to  avoid  the  effect  of  the  judgment  or  decree,  must  allege 
and  show  affirmatively  that  it  was  rendered  without  juris- 
diction, whether  that  want  of  power  be  in  defect  of  process 
or  otherwise.  It  is  alleged  in  the  declaration  in  this  case 
that  the  Virginia  court  was  one  of  competent  jurisdiction  ; 
but  irrespective  of  that  allegation,  there  is  no  intendment 
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against  the  validity  of  the  decree  for  want  of  jurisdiction  in 
the  court  that  rendered  it ;  for  the  comity  and  respect  which 
are  justly  due  from  one  State  to  another,  would  forbid  the 
courts  of  this  State  to  presume  that  the  tribunal  which  pro- 
nounced the  decree  had  transcended  its  jurisdiction." 

Without  pursuing  the  ingenious  and  learned  argument  by 
the  counsel  for  the  defendant  on  this  branch  of  the  subject, 
it  is  sufficient  to  say  that,  in  my  judgment,  the  act  of  the 
assembly  of  Virginia,  approved  April  15,  1874,  chapter  202, 
"  entitled,  an  act  to  amend  and  re-enact  section  6  of  chapter 
805  of  the  Code  of  Virginia,  relative  to  the  jurisdiction  of 
the  Chancery  Court  of  the  city  of  Richmond,"  removes  any 
doubt  on  this  subject,  and  shows  clearly  that  the  Chancery 
Court  of  the  city  of  Richmond  possessed  full  authority  to 
pass  the  decree  in  question,  whether  upon  motion  or  upon  a 
bill  filed  like  that  in  the  present  case  ;  and  that  the  trustee 
appointed  under  the  decree  of  that  court,  by  virtue  of  hie 
appointment,  and  without  any  formal  transfer  from  his 
predecessors  in  office,  became  vested  with  all  the  rights, 
powers  and  authority  which  belonged  at  the  time  to  the 
previous  trustees,  or  which  would  have  devolved  upon  them 
under  the  said  decree  if  they  had  remained  in  office. 

Unless  the  plaintiff  have  the  right  to  sue  by  virtue  of  the 
decree  and  in  this  jurisdiction,  it  would  result  that  no  one 
would  be  authorized  to  sue,  and  all  these  subscriptions  in 
this  District  would  remain  unpaid,  and  with  no  power  to 
enforce  them. 

The  authority  much  relied  upon  by.  the  defendant,  24 
Grattan,404,wa8  decided  at  the  January  Term,  1874,  before 
the  passage  of  the  act  of  the  15th  of  April  of  that  year,  to 
which  I  have  referred,  and  as  conclusively  settling  the  juris- 
diction of  the  Chancery  Court  in  this  matter.  But  the 
decision  in  that  very  case,  however,  does  not  go  to  the  effect 
that  the  Chancery  Court  of  the  city  of  Richmond,  before 
the  passage  of  the  act  of  1874,  was  without  authority  to 
appoint  a  trustee,  for  the  court  says : 

"These  provisions  make  it  very  clear  that  the  Circuit 
Court  of  Richmond  is  the  proper  tribunal  for  the  appoint- 
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inent  of  trustees  in  this  and  other  cases  of  a  similar  character 
Whether  the  Chancery  Court  may  also  exercise  jurisdiction 
in  like  cases,  we  are  not  called  on  to  decide." 

But  since  the  passage  of  the  last  named  act,  the  matter  is 
no  longer  an  open  question. 

I  refer  again  to  the  case  in  60  Maryland,  which  decision 
covers  several  of  the  points  made  in  the  further  argument 
of  the  present  case. 

First,  it  was  insisted  that  this  decree  was  not  passed  upon 
proper  appearance  and  hearing  of  the  plaintiff  company, 
because  the  corporation  failed  to  appear  in  its  corporate 
capacity  to  the  suit.  Upon  this  point  the  court  held  that  as 
there  had  been  sufficient  service  of  process  on  some  of  its 
directors,  as  one  of  them  appeared  and  answered,  though  not 
for  the  corporation,  and  as  the  cashier  of  the  company,  as 
representative  of  the  company,  was  served  with  process  and 
appeared  and  answered,  and  as  the  surviving  trustees  in  the 
deed  of  assignment  also  appeared  and  answered,  the  decree 
passed  could  not  be  pronounced  void  for  want  of  jurisdiction 
of  some  of  the  non-resident  defendants  who  were  not  served 
with  process. 

If  they  failed  to  appear  in  court  to  make  defence,  it  was 
their  own  fault  and  disregard  of  the  process  of  the  court, 
and  the  court  was  fully  justified  in  proceeding  in  their 
absence.  It  must  be  recollected  that  this  court  cannot  sit 
in  review  of  the  decree  of  the  Virginia  court,  for  the  correc- 
tion of  errors  or  irregularities  that  may  have  been  committed 
in  the  exercise  of  a  competent  jurisdiction.  If  there  be  such 
errors  or  irregularities  in  the  proceedings,  they  could,  pos- 
sibly, have  been  the  subject  of  a  direct  appeal  from  the 
decree  ;  but  they  cannot  be  allowed  to  affect  the  validity  of 
the  decree  in  a  collateral  proceeding  like  the  present." 

The  power  of  the  court  to  make  the  present  assessments 
is  also  considered  in  that  cause,  and  it  is  held  by  that  court 
that  its  authority  is  unquestioned,  and  that  the  decree  of 
the  court  determining  and  making  an  assessment  upon  the 
capital  stock  for  such  purposes,  was  binding  and  effective 
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upon  the  stockholders,  who  were  in  their  individual  capaci- 
ties parties  to  the  cause. 

I  had  no  purpose  of  doing  more  to-day  than  to  announce 
my  opinion,  because  of  the  number  of  matters  pressing  at 
this  time  ;  but  I  have  been  led  into  a  partial  and  somewhat 
imperfect  expression  of  the  views  I  entertain,  and  from  the 
best  consideration  I  have  been  able  to  give  to  the  case,  I 
am  clearly  of  the  opinion  the  demurrer  should  be  overruled. 
It  is  so  ordered,  with  leave  to  the  defendant  to  plead. 
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•  ACTIONS,  SURVIVAL  OP,    See  Canirad,  3. 

ADMINISTRATION.    See  Pleading,  2. 

!•  When  an  original  adminlstratiix  collected  a  claim  of  the  deceased 
against  the  United  States^  through  her  attorney,  it  is  considered 
administered  assets  ;  and  on  the  removal  of  the  administratrix  for 
failure  to  give  additional  security,  under  sections  974,  975  and 
P76,  R.  S.  D.  C,  the  administrator  de  bonis  non  is  not  entitled  to 
recover  the  money  from  the  attorney.  Wilson  v.  Jrriek,  228. 
2.  Money  collected  by  an  executor  or  administrator,  unless  at  least 
specially  set  aside  and  specially  designated  as  the  assets  of  the 
deceased,  is  administered  assets,  for  which  the  original  adminis- 
trator is  to  account  directly  to  the  creditors,  legatees  or  dis- 
tributees of  the  deceased,  and  not  to  the  administrator  de  bonis 
non.     Wilson  v.  Ames,  278. 

3.  The  Orphans'  Court  is  one  of  limited  statutory  powers.  The  act 
of  Congress  gives  it  express  power  to  direct  the  delivery  of  unad- 
minlstered  assets  by  a  displaced  administrator  to  his  successor, 
and  this  impliedly  excludes  the  power  to  give  administered  assets 
the  same  direction.  A  decree  to  the  latter  effect  would  transcend 
the  Jurisdiction  of  the  court  and  be  void,  and,  being  so,  may  be 
assailed  in  a  collateral  proceeding.    /d« 

ADMISSIONS.    SeeSubpcma. 

AFFIDAVIT  OP  DEFENCE.    See  BuUs  of  Practice,  1-3. 

ANSWER.    See  Equity  Pleading  and  Practice,  1. 

APPEALS.    See  Practice,  1. 

ATTORNEY  AND  CLIENT.    See  Evidence,  2-8;  Statide  of  Frauds,  1. 

ATTACHMENT.  See  Subpcena. 
The  supporting  affidavit  of  the  witness  for  an  attachment,  which  states 
that  a  sum  is  Justly  due  and  owing  to  the  plaintiff,  as  **  affiant 
verily  believes,"  is  not  sufficient  under  section  782,  R.  S.  D.  C. 
The  witness  must  testify  to  the  truth  of  the  grounds  upon  which 
the  plaintiff  bases  his  affidavit.    Newman  v.  Hexter,  88. 

AUDITOR,  REFERENCES  TO.    See  Orphans'  CouH. 
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BILLS  OF  EXCEPTION.    See  Practice,  4,  5. 

1 .  Acconling  to  the  well  established  practice  of  appellate  courts,  dif- 

ferent bills  of  exception  must  be  considered  as  wholly  distinct 
from  each  other,  unless  they  contain  sufficient  words  of  connec- 
tion.    Olioer  v.  Cameron,  237. 

2.  In.  the  absence  of  all  evidence  from  an  exception,  an  appellate 

court  cannot  determine  whether  the  proposition  tlierein  con- 
tained was  refused  because  the  court  below  considered  it  incorrect 
in  law ;  or  upon  the  ground  that  it  was  unsupported  by  evidence. 
Jd. 

3.  Where  a  bill  of  exception  sets  out  no  evidence,  and  contains 

nothing  but  a  prayer  which  was  rejected,  the  appellate  court 
must  intend  the  court  below  acted  properly  in  refusiug  the 
instruction.    Id. 

BOARD  OF  PUBLIC  WORKS. 
The  Board  of  Public  Works  had  no  authority  to  enter  into  a  new 
contract  for  a  street  improvement  under  an  ordinance  of  the  late 
corporation  of  the  city  of  Washington,  nor  could  the  entire 
expense  of  such  improvement  be  imposed  upon  the  abutting 
property.  Certificates  issued  therefor  are  void.  Young  v.  The 
District,  30. 

BONA  FIDE  PURCHASERS.    See  Tax  Sales,  1-$. 

1.  D.  applied  to  W.  for  a  loan  on  account  of  S.,  to  be  secured  on  the 

real  estate  of  the  latter.  D.  exhibited  a  release  of  a  prior  deed 
of  trust  upon  the  property,  and  W.  required  that  it  should  be 
recorded,  and  that  D.  should  f  lurnish  him  with  an  abstract  of  title 
before  he  wonld  make  tlie  loan. 
Held,  That  these  circumstances  did  not  show,  necessarily,  that  W, 
intended  to  adopt  D.  as  his  agent.   Jackson  v.  Blackwood,  188. 

2.  The  relation  of  principal  and  agent  does  not  exist  between  tlic 

trustee  in  a  trust  deed  on  tiie  one  hand  and  the  grantor  and  bene- 
ficiary on  the  other,  and  the  latter  parties  do  not  hold  him  out  to 
strangers  after  the  manner  in  which  a  principal  holds  out  his 
agent.    Id. 

3.  The  legal  effect  of  a  deed  of  trust  is  to  vest  the  legal  title  in  the 

trustee,  and  he  can  transfer  this  at  law,  although  in  doing  so  he 
\iolates  his  duty.  In  equity,  however,  if  the  purchaser  has 
notice  that  the  trustee  has  violated  his  duty  in  making  the  trans- 
fer, the  court  will  charge  the  legal  estate  with  the  original  trust 
in  favor  of  the  beneficiary  therein ;  and  this  would  be  the  case 
even  if  the  purchaser  had  no  knowledge  of  the '  breach  of  trust, 
provided  he  was  put  upon  inquiry  by  anything  contained  in  the 
record,  or  in  the  circumstances  of  the  transaction,  and  wliere  he 
has  omitted  to  make  such  inquiry.    Id. 

4.  When  a  trustee  executes  a  release  of  a  deed  of  trust  before  the 

time  of  payment  named  in  the  deed,  a  purchaser  is  put  upon 
inquiry  to  ascertain  whether  the  notes  secured  by  the  trust  deed 
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have  been  paid  in  point  of  fact,  or  at  least  he  is  bound  to  use  due 
diligence  to  that  end ;  and  if  he  omits  to  make  such  inquiry,  the 
equities  of  tlie  beneficiaries  in  the  trust  attempted  to  be  fraudu- 
lently extinguished,  will  be  giTcn  their  original  priority.    Id. 

5.  The  recording  system  does  not  rencve  purchasers  from  making 

these  inquiries.    Id, 

6,  The  complainant,  being  owner  of  certain  real  estate,  conveyed  it 

to  R.,  who  executed  a  note  and  deed  of  trust  thereon  to  secure 
the  price.  R.  executed  a  second  trust  upon  the  same  property. 
Upon  default  being  made  on  his  note,  complainant  took  a  recon- 
veyance of  the  property  and  surrendered  the  note  and  trust  deed. 
He  was  ignorant  of  the  second  trust,  and  would  not  have  sur- 
rendered his  own  had  he  been  informed  of  it.  R.  did  not  so 
inform  him,  but  remained  silent,  and  gave  no  intimation  of  tlie 
second  trust. 
Eeldy  Tlie  reconveyance  to  complainant  was  in  the  nature  of  a  release, 
and  in  agreeing  to  it,  the  second  trust  became  a  material  fact,  and 
as  R.  was  responsible  for  its  creation,  he  wag  bound  to  disclose  it 
at  the  time  of  the  agreement  to  reconvey,  and  his  omission  to  do 
so  was  a  fraud  upon  the  complainant,  who  was  entitled  to  have 
the  lien  of  his  trust  reinstated  and  given  priority  over  the  second. 
Wright  V.  Walter^  343. 

BROKERS,  REAL  ESTATE.    See  Principal  and  Agent,  1. 
CASE  STATED.    See  FraeUce,  4. 
CEMETERIES.    See  Corporations,  2,  3. 

COMMON  CARRIERS. 

1.  An  express  company,  upon  receiving  three  ( packages  for  transpor- 

tation, gave  the  shipper  a  receipt  in  which  it  was  stated  tliat  the 
company  were  *^  forwarders  only  '* :  Jleld,  That  these  words  were 
ineffectual  to  restrict  its  liability.  The  law  determines  the 
character  of  the  occupation  of  expressmen  ;  it  assigns  to  them  the 
liabilities  of  common  carriers,  and  this  status  U  not  affected  by  an 
agreement  between  the  parties  that  they  are  not  carriers,  but 
**  forwarders."     Gait  v.  Express  Co.,  124. 

2.  The  contract  of  a  common  carrier,  which  stipulates  for  exemption 

from  responsibility  for  tlie  results  of  his  negligence,  is  void  as 
against  public  policy.    Id, 

3.  The  provision  in  a  receipt  given  by  an  express  company,  that  the 

latter  will  not  be  liable  beyond  a  certain  sum  if  the  just  and  true 
value  of  the  property  be  not  declared  at  the  time  of  the  shipment, 
is  valid  to  limit  the  liability  of  the  carrier  as  an  insurer.    Id. 

4.  But  a  condition  of  this  character,  which  seeks  to  cover  the  negli- 

gence of  the  carrier,  is  void.    Id. 

5.  The  omission  of  one  dealing  with  a  common  carrier  to  advise  him 

as  to  the  value  of  the  article  presented  for  carriage,  and  that  its 
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actual  is  greater  than  its  apparent  value,  will  not  affect  his 
rights,  unless  it  Justified  the  carrier  in  adopting  the  course  of 
conduct  through  which  the  loss  occurred.    Id, 

CONFIDENTIAL   COMMUNICATIONS   OP   CLIENTS    TO    AT- 
TORNEYS.   See  Evidence,  2-8. 

CONGRESS  OF  THE  UNITED  STATES.    See  DiaHd  of  Columbia. 

CONSTITUTION  OF  THE  UNITED  STATES.    See  Jhu  Proeees  of 
Law;  Judgments,  Liem  of;  Euki  of  Practice. 

CONSTRUCTION  OF  REVISED  STATUTES. 
In  a  case  of  douht  as  to  thd  meaning  of  any  of  the  sections  of  the 
Revised  Statutes,  the  court  is  at  liberty  to  refer  to  the  old  statutes, 
from  which  they  were  compiled,  and  to  compare  them  therewith. 
In  Re  AUachment  of  Oeorge  F,  Spencer,  433. 

CONTEMPT  OF  COURT.    See  Subpasna. 
An  order  for  the  commitment  of  a  party  for  contempt  of  court,  which 
does  not  express  or  limit  the  period  of  imprisonment,  is  void  up« 
on  its  face,  and  the  prisoner  may  be  discharged  upon  kabeat 
corpus.    In  (he  Matter  of  Richard  ff.  Marsh,  32. 

CONTRACT.    See    Common    Carriers,    1-5;    Evidence,    1;    Statute   of 
Frauds,  1. 

1.  Where  a  contract  has  been  executed,  a  court  of  equity  will  not  ex- 

ercise the  extraordinary  power  of  declaring  it  voi  j,  unless  upon 
the  most  palpable  evidence,  that  it  is  without  authority  of  law. 
Noyes  v.  7.  4*  S,  Coasting  Co.,  1. 

2.  The  plaintiff  was  appointed  by  the  Board  of  Fire  Commissioners  a 

private  in  the  Fire  Department,  to  be  held  during  good  behavior, 
and  at  a  compensation  fixed  by  law.  He  was  afterwards  removed 
by  the  board  without  his  consent,  and  without  charges  against 
him,  or  opportunity  to  show  cause  why  he  should  not  be  removed. 
It  was  held,  on  general  demurrer  to  the  declaration  setting  up 
these  facts,  that  they  did  not  constitute  a  cause  of  action  against 
the  District  of  Columbia.    Hines  v.  The  District,  141. 

3.  A  cause  of  action  which  is  essentially  founded  upon  a  breach  of 

contract,  survives  to  the  personal  representative  of  the  injured 
party.    Id, 

CORPORATIONS.  See  Trusts  and  Trustees,  2. 
1.  Where  a  corporation,  organized  under  an  act  of  Congress,  18  Stats. 
513),  received  a  note  secured  by  trust  deed  on  real  estate,  in  pay- 
ment of  its  stock,  the  proceeds  of  wnich  were  to  be  used  in  carry- 
ing on  its  business,  It  was  held  not  to  be  the  exercise  of  a  power 
ultra  vires,  and  a  court  of  equity  will  not  interfere  to  declare  the 
transaction  null  and  void.    Noyes  v.  /.  4*  S,  Coasting  Co,,  1. 
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CORPORATIONS  (cwi/iViwed). 
2.  Four  individuals  entered  into  an  agreement  to  establish  a  cemetery 
near  Washington,  and  the  title  of  a  tract  of  land  was  conveyed 
to  one  of  them  for  that  purpose,  and  he  shortly  afterwards  con- 
veyed to  one  of  the  others,  who  still  holds  the  legal  title.  They 
prepared  an  act  of  Congress  incorporating  the  Glenwood  Ceme- 
tery Company,  the  managers  of  which  were  to  be  elected  by  the 
proprietors  of  the  ground.  There  had  been  a  public  dedication 
upon  the  premises,  conducted  with  religious  ceremonies.  The 
land  contained  ninety  acres,  thirty  of  which  were  enclosed  and 
used  for  sepulture.  Nearly  two  thousand  lots  were  subsequently 
purchased,  and  the  interments,  had  been  nearly  as  numerous. 
The  deeds  to  the  lot-owners  were  in  the  name  and  under  the  seal 
of  the  corporation,  and  signed  by  the  president  thereof,  who  was 
also  the  holder  of  the  legal  title.  The  rules  and  regulations  were 
all  in  the  name  of  the  corporation.  The  lot  owners  becoming 
dissatisfied  with  the  management  of  the  cemetery,  procured  an 
amendment  of  the  charter,  providing  for  an  election  of  three 
trustees  by  the  lot  owners,  and  two  by  the  original  'proprietors. 
The  president,  holding  the  title,  denied  there  was  a  corporation  ; 
refused  to  appoint  two  trustees,  and  claimed  to  hold  the  property 
as;hlB  own.  The  trustees  appointed  by  the  lot  owners  filled  the 
vacancies.  Under  these  circumstances,  it  is  held  that  the  prop- 
erty was  dedicated  to  the  purposes  of  a  cemetery  in  its  entirety, 
and  that  the  owner  of  the  legal  title  cannot  now  deny  the 
existence  of  the  corporation,  or  that  he  is  its  president,  or  that 
the  lots  are  held  in  pursuance  of  the  charter.  It  was  further 
held  that  the  amendment  by  Congress  was  in  harmony  with  the 
original  charter,  and  was  necessary  to  protect  the  interests  of  the 
lot  owners ;  and  also  that  the  president  was  bound  to  transfer  the 
legal  tiile  to  the  corporation  upon  receiving  such  compensation 
as  may  be  judicially  determined.     Cemetery  v.  Close^  96. 

3.  Where  the  act  incorporating  a  company  prescribes  annual  meetings 

for  the  election  of  managers,  and  declares  *'of  said  meeting 
notice  shall  be  given  in  two  newspapers  publislied  in  the  city  of 
Washington,  at  least  two  weeks  previous  thereto,"  It  was  Held^ 
That  this  provision  for  notice  was  mandatory,  and  that  where  the 
notice  of  the  annual  meeting  was  published  for  only  ten  days, 
such  meeting  had  no  legal  capacity  to  enter  upon  an  election  of 
managers ;  and  that  subsequent  meetings  held  upon  adjourn- 
ment from  the  original  meeting,  could  not  acquire  capacity  by 
those  adjournmentfl.  U.  S.^  ex  rel,  Edwards^  v.  McKdden^  162. 
Hdd^  further,  that  a  by-law  of  the  company,  designating  a  time  but 
not  a  place  for  holding  the  annual  election,  does  not  dispense 
with  the  public  notice  required  by  the  charter,  or  render  that 
provision  of  the  charter  merely  directory.    Id, 

4.  Where  a  board  of  managers  of  an  incorporated  company  held  their 
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offices  as  a  several  interest,  it  would  seem  to  be  a  safe  role  that 
tliey  should  not  be  joined  in  a  common  law  proceeding  by  man- 
damus, but  the  present  case  not  disposed  of  on  that  technical 
ground.  Id. 
5.  The  stockholders  of  a  company,  ineoiporated  for  the  purpose  of 
carrying  on  a  business  in  which  the  public  has  no  interest  what- 
ever, may  depose  its  officers  at  any  time  without  the  formality  of 
notice  and  trial,  whenever  in  their  judgment  it  becomes  necessary 
to  do  so.    Brick  Company  v.  Woodruffs  318. 

CBIMINAL  LAW. 

1.  The  law  presumes  that  when  the  grand  jury  And  an  indictment, 

they  find  it  upon  the  sanction  of  the  necessary  facts  and  under 
the  restrictions  and  within  the  purview  of  tlie  oath  they  have 
taken ;  it  is  not  necessary,  therefore,  that  it  should  appear  of 
record  that  the  indictment  was  found  upon  testhnony  duly  sworn. 
United  States  v.  Murphy^  376. 

2.  Where  a  so-called  game  of  chance  was  so  operated  by  the  defend- 

ants as  to  control  the  result  in  their  own  favor,  and  to  allow  the 
prosecuting  witness  no  possibility  of  winning— the  victim  parting 
with  his  money  tlirough  fraud  and  fear—such  an  offence  is  lar- 
ceny.   Id, 

3.  The  court  may,  in  its  discretion,  give  its  opinion  upon  the  facts  in 

evidence ;  but  it  ought  to  be  done  cautiously,  and  never  without 
a  warning  to  the  jury  that  they  are  the  triers  of  the  facts  in  the 
case,  and  that  the  opinion  of  the  court  in  no  wise  concludes  their 
judgment.    Id, 

DAMAGES,  ME  ASUBE  OF.    See  False  Imprisonment,  Bd5. 

1.  Damages  are,  in  law,  of  two  kinds,  viz.,  first,  vindictive,  punitive 

or  exemplary ;  and,  secondly,  compensatory  only.  The  first  may 
be  awarded  against  a  defendant  who  has  been  guilty  of  malice  or 
wanton  excess  or  abuse  of  authority  towards  the  plaintiff,  or 
wilful  and  culpable  negligence,  resulting  in  injury ;  and  they  are 
intended  not  only  to  compensate  the  plaintiff  for  his  injury,  but, 
in  addition  thereto,  to  punish  the  defendant  and  make  an  example 
of  him.    Kilboum  v.  Thompson^  401. 

2.  In  the  absence  of  the  above  mentioned  elements  from  the  wrong, 

and  especially  where  the  defendant  has  acted  under  a  supposed 
legal  authority,  the  damages  allowed  must  be  only  such  as  to 
compensate  the  plaintiff  for  the  actual  loss  and  injury  that  he  has 
suffered.    Id. 

DECEDENT'S  ESTATES.    See  Administraiion. 

DECBEE  PRO  CONFESSO.    See  EguUy  Pleading  and  Pradiee,  8. 

DESDS,  RECORDING  OF.    See  Bona  Fide  PwdMsers. 
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DEEDS  OF  TRUST.    See  Bona  Fide  Purclmen,  1-5  ;  Tnutee'd  Sales, 

1,2. 
DEMUBRERS.    See  Pleading,  1,  2 ;  Equity  Pleading  and  Pradhe,  5» 

DlSllJICT  OP  COLUMBIA.    See  Contract,  2;  Board  of  Public  Work9; 
Licenses,  1-4 ;  Evidence,  1 ;  Judgments,  Liens  of. 
The  power  to  make  those  grants  to  municipalities  which  are  ordi- 
narily made  to  city  governments  by  the  constitution  and  laws  of 
a  State,  is,  in  the  case  of  the  District  of  Columbia,  possessed  by 
the  Congress  of  the  United  States.     Cocper  y.  The  IHstrid,  250. 

DUE  PROCESS  OP  LAW. 
The  term  due  process  of  Uno,  as  employed  in  the  Constitution,  applies 
only  to  the  fundamental  rights  referred  to  in  that  instrument, 
and  are  inapplicable  to  mere  privileges  of  legislative  creation. 
As  to  these,  the  law  of  England  furnishes  no  precedent,  but  the 
law  of  their  creation  determines  the  terms  and  conditions  of  their 
enjoyment  and  by  w^hat  process  they  shall  terminate.  Daxqihin 
V.  Key,  203. 

EASEMENTS. 

1.  The  owner  of  two  adjoining  dwelling-houses  conveyed  one  of  them. 

There  was  a  passafi:e-way  under  and  wholly  constructed  in  the 
other,  which  was  arched  over  this  passage  up  to  the  second  story. 
The  passage  had  been  used  for  some  time  by  tlio  tenants  of  both 
houses.  The  deed  conveyed  the  lot  by  metes  and  bounds,  but  did 
not  include  the  passageway,  and  the  grantee  at  the  time  of  the 
purchase  was  informed  that  the  right  to  use  the  way  did  not  pass 
with  the  house.  The  grantee  sold  to  the  complainant,  who  pur- 
chased after  inspecting  the  premises,  but  without  any  assurance 
from  the  original  owner  of  the  house.  It  was  held  that  no  right 
of  way  existed,  and  that  the  original  owner  might  obstruct  and 
close  the  same.    McPherson  v.  Acker,  150. 

2.  Pipes  placed  under  the  passageway  for  the  purpose  of  draining  both 

lots  by  the  original  owner  before  he  conveyed,  and  with  no  notice 
given  that  he  intended  to  disturb  the  same,  constitute  an  apparent 
and  continuous  easement,  clearly  to  be  implied  from  the  condition 
and  necessities  of  the  premises ;  and  the  original  owner  could  be 
enjoined  from  disturbing  or  destroying  this  right  of  drainage.    Id, 

8.  Tlie  owners  of  squares  and  lots  fronting  upon  a  street  (the  fee 
simple  of  which  is  in  another  party),  and  separated  by  it  from 
navigable  waters,  are  not  entitled  by  virtue  of  such  ownership  to 
construct  wharves  along  the  shore  parallel  with  the  street  and 
opposite  their  property.    Steamboat  Co.  v.  Steamboat  Co.,  285. 

4.  The  United  States  is  the  owner  of  the  fee  simple  of  the  streets  in 
the  city  of  Washington,  and,  as  such,  has  the  exclusive  right  to 
construct  or  license  the  construction  and  use  of  wharves  at  the 
termini  of  streets  running  to  the  river,  and  along  the  street  which 
borders  on  the  river.    Id. 
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ENDORSEMENT.    See  Promissory  NaleSy  1-4. 

EQUITABLE  INTERESTS  INT  REAL  ESTATE,  LIEN  OF  JUDG- 
MENTS ON.    See  Judgments,  Liens  of. 

EQUITY  PLEADING  AND  PRACTICE. 

1.  If  a  bill  in  equity  charges  a  fact  which  Is  in  the  defendant's  own 

knowledge,  he  must  answer  positively  and  not  to  his  information 
or  belief.  Otherwise,  where  the  facts  are  not  within  his  own 
knowledge,    Noyes  y.  /.  if  S,  Coasting  Co,^  1. 

2.  A  plea  to  a  bill  in  equity  is  overruled  by  an  answer  which  contains 

the  same  defences  that  are  alleged  in  the  plea.  An  exception  to 
this  rule  intimated,  and  the  distinction  between  pure  and  nega- 
tive pleas  pointed  out.    Insurance  Co.  v.  Grani^  117. 

3.  The  rules  prescribed  by  this  court  must  govern  the  practice  in 

matters  of  pleading  in  equity.    Id, 

4.  The  bill  of  complaint  alleged  that  complainant  is  engaged  in  a 

lawful  and  legitimate  business,  and  is  not  engaged  in  any  illegal 
or  fraudulent  business,  and  has  not  been  engaged  in  conducting  or 
participating  in  any  scheme  for  obtaining  money  through  the 
mails  of  the  United  States  or  otherwise,  by  means  of  any  false  or 
fraudulent  pretences^  promises  or  reprtssentations.  Dauphin  v.  Key^  203. 
Held,  That  if  the  nature  of  complainant's  business  had  been  disclosed, 
the  court  might  be  of  opinion  that  his  business  is  iUsgal  and 
illegitimate,  and  that  it  does  amount  to  a  scheme  for  obtaining  money 
through  the  mails  by  means  of  false  or  fraudulent  pretences.  Whether 
it  be  so  or  not  is  a  question  of  law,  or  a  mixed  question  of  law  and 
fact.    Id. 

5.  A  demurrer  does  not  admit  conclusions  of  law.    It  admits  nothing 

but  facts  properly  pleaded.    Id. 

6.  The  rule  that  process  must  be  prayed  against  a  party  in  order  to 

make  him  a  defendant  to  a  bill  in  equity,  is  purely  technical  and 
has  uo  application  when  its  object  ie  otherwise  effectually  attained ; 
and,  accordingly,  the  prayer  for  process  is  not  indispensable  when 
the  bill  sufficiently  designates  those  intended  to  be  made  defend- 
ants, and  process  against  them  is  actually  issued.  Alley  v.  Quinter^ 
390. 

7.  A  bill  inequity,  containing  no  prayer  for  process,  was  filed  against 

L.  and  wife,  who  were  named  inr  the  bill  as  **'  defendants  to  this 
bill,"  and  process  against  them  was  actually  issued  and  duly 
returned :  Hdd,  That  notwithstanding  tlie  omission  of  the  prayer 
for  process,  the  parties  were  duly  made  defendants  to  the  bill. 

8.  A  decree  pro  confesso,  based  upon  the  non-appearance  of  parties 

defendant  after  an  order  of  publication,  should  properly  not  be 
taken  until  after  the  expiration  of  the  last  day  on  which  the  parties 
are  entitled,  under  the  order,  to  appear ;  but  when  such  decree  is 
taken  on  the  last  day  allowed  for  appearance,  and  no  appearance  is 
subsequently  entered  and  no  defence  attempted,  and  the  final 
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decree  long  postdates  the  expiration  of  the  time  for  appearance, 
the  decree  pro  confesso  will  be  deemed  to  have  been  rendered 
conditionally  :  to  be  vacated  in  case  of  subsequent  appearance, 
and  to  stand  in  default  of  such  appearance  within  the  designated 
time.    Id. 

ESTOPPEL.    See  Tax  Sales,  2 ;  Corporations,  2. 
Where  one  has  received  his  share  of  a  fund  and  disavowed  any  further 
claim,  he  will  be  estopped  from  afterwards  setting  up  a  right  to 
the  remainder  by  denouncing  the  men  and  the  instrumentalities 
by  which  the  fund  was  created.     Gilmore  v.  Devlin,  306. 

EVIDENCE.    See  Practice,  1,  2  ;  Bills  of  Exception,  1-3. 

1.  The  plaintiffs  agreed  to  do  all  theworlc  in  sweeping  and  keeping 

clean  the  cities  of  Washington  and  Georgetown,  and  all  payments 
were  to  be  made  monthly  upon  accounts  sworn  to  by  the  contrac- 
tors and  upon  the  monthly  certificate  of  the  superintendent  of 
streets.  It  was  held  erroneous  to  instruct  the  ]ury  that  the  plain- 
tiffs could  recover  without  such  statements  and  certificates,  or  at 
least  excusing  their  non -production.  Held,  also,  that  this  con- 
dition was  not  waived  because  the  District  had  previously  made 
some  pa3rment8  without  them.     O^Neal  v.  The  District,  68. 

2.  The  rule  which  excludes  evidence  of  confidential  communications 

from  client  to  counsel  as  privileged,  is  founded  upon  considera- 
tions of  public  policy,  and  should  be  maintained  inviolate  by  the 
courts.     Oliver  v.  Cameron,  237. 

3.  Communications  from  client  to  attorney  are  not  embraced  within 

the  rule  where  they  were  made  before  the  attorney  was  employed 
as  such ;  or  after  his  employment  had  ceased ;  or  where,  though 
consulted  because  of  his  being  an  attorney,  he  refused  to  serve  in 
that  capacity ;  or,  was  only  applied  to  as  a  friend  by  the  client, 
and  only  acted  as  such.  Id, 
4*  Where  the  attorney,  in  compliance  with  directions  from  the  client, 
had  made  known  to  the  other  party  all  communications  which  had 
been  made  to  him  by  the  client,  he  cannot,  when  called  as  a  wit- 
ness by  the  opposing  party,  refuse  to  testify  as  to  such  communi- 
cations. The  client,  by  making  sudi  request  of  the  attorney, 
waived  the  right  to  object  thereafter  to  the  admission  of  the  evi- 
dence on  the  ground  of  its  being  of  a  privileged  character.    Id. 

5.  In  the  absence  of  proof  to  the  contrary,  all  communications  between 

a  client  and  counsel,  upon  business  matters,  will  be  presumed  to 
be  privileged,  and  will  be  protected  as  such.    Id, 

6.  An  attorney  is  a  competent  witness  to  testify  that  ills  intercourse 

with  a  client  was  not  of  a  professional  character.    Id, 

7.  An  attorney,  although  consulted  as  suck,  may  be  compelled  to  prove 

the  payment  of  money  from  the  opposing  party  to  his  client,  and 
to  produce  receipts  signed  by  his  client,  and  prove  his  handwriting 
thereto.    Id, 
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8.  The  client  cannot  be  compelled  to  disclose  his  confidential  com- 

munications to  his  counsel.  But  where  he  has  Toluntarfly  testified 
as  to  what  he  had  communicated,  he  may  be  considered  as  having 
waived  his  right  to  object  to  the  testimony  of  the  attorney,  in 
rebuttal,  giving  his  version  of  the  client^s  statements  to  him.    Id, 

9.  Whether  a  witness  who  has  sworn  falsely  as  to  a  material  fact  is  to 

be  believed  as  to  other  matters  testified  to  by  him,  is  a  question 
for  the  jury.  The  maxim,  faUuM  in  uno^  faUus  in  onmilnUj  should 
only  be  brought  to  the  attention  of  the  jury  by  the  court  as 
advisory.  It  is,  therefore,  error  to  instruct  a  jury  that  if  they 
believe  a  w'itness  has  knowingly  testified  fal&ely  in  some  material 
particular,  all  his  testimony  should  be  rejected.  The  question  of 
the  credibility  of  a  witness  as  to  any  matter  testified  to  by  him  is 
exclusively  for  the  jury.    Id. 

10.  The  possession  of  negotiable  paper,  payable  to  bearer,  or  nego- 
tiable paper,  payable  to  order  and  endorsed  in  blank,  ia  prima 
fade  evidence  of  title,  while  the  possession  of  a  note  payable  to 
order,  but  not  endorsed,  is  no  evidence  wiuitever  of  title^  but  is 
rather  a  suspicious  circumstance,  which  needs  full  explanation 
from  the  holder.    In  Ee  Estate  of  John  Wagner^  395. 

EXCESSIVE     DAMAGESr,     MOTION     FOR    NEW    TRIAL    ON 
GROUND    OP.    See  Practice,  1,  2. 

EXECUTION.    See  Subpoena. 

EXECUTOR  AND  ADMINISTRATOR.    See  Administration,  1-3. 

EXPRESS  COMPANIES.    See  Common  Carriers,  1-5. 

FALSE  IMPRISONMENT. 
1.  The  plaintiff,  being  a  witness  before  a  Congressional  committee, 
engaged  in  an  investigation  into  the  private  affairs  of  a  citizen, 
refused  to  answer  certain  questions,  whereupon  the  defendant, 
who  was  the  Sergeant-at-Arms  of  the  House  of  Representatives, 
arrested  and  confined  him  for  a  period  of  thirty -five  days,  in  the 
Jail  of  the  District  of  Columbia,  under  a  warrant  from  tlie  Speaker 
of  the  House.  On  suit  brought  to  recover  damages,  there  was  no 
evidence  tending  to  show,  or  offered  for  the  purpose  of  showing, 
that  the  plaintiff's  mere  absence  from  his  business  by  reason  of 
his  imprisonment  had  any  evil  effect  upon  it.  There  was  some 
evidence  that  the  plaintiff  contracted  a  fever  which  lasted  several 
months.  It  did  not,  however,  confine  him  to  his  bed,  or  even  to 
his  house  a  great  deal,  and  did  not  occasion  any  acute  suffering, 
but  simply  general  depression,  which  yielded  in  the  course  of 
time  to  treatment  and  the  influence  of  travel  and  change  of  scene, 
for  which,  including  medical  attendance,  some  expense  was 
incurred,  but  the  amount  formed  no  appreciable  part  of  the 
verdict  for  damages,  which  was  founded  almost  entirely  upon  th« 
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supposed  injury  to  the  person  and  the  outrag^e  to  the  feelings  of 
the  plaintiff.  This  was  the  main  theme  of  the  argument,  and  the 
ground  upon  which  the  strongest  appeal  was  made  to  the  ]ury. 
In  respect  of  the  injuries  of  this  nature  suffered  by  the  plaintiff, 
it  was  in  evidence  that  the  defendant  not  only  exercised  all  due 
forbearance,  but  took  the  trouble  to  mitigate  the  unpleasantness 
of  the  plaintiff's  position  as  far  as  possible,  and  to  deprive  it  of  all 
circumstances  of  humiliation  and  degradation.  Under  these  cir- 
cumstances, the  jury  assessed  the  damages  at  sixty  thousand 
dollars,  which  verdict  the  court  set  aside  as  excessive.  Kilboum 
V.  Thomps(m^  401. 

2.  If  the  Sergeant-at-Arms  of  the  House  of  Representatives  is  Illegally 

ordered  by  the  House  to  arrest  and  confine  a  citizen,  and  he  acts 
therein  only  in  obedience  to  such  warrant,  and  in  the  honest  belief 
that  he  is  discharging  his  duty  as  an  officer  of  the  House,  and  with- 
out malice  to  his  prisoner,  or  any  unnecessary  harshness  In  the 
manner  of  executing  his  supposed  duty,  the  plaintiff  is  not 
entitled  to  recover  exemplary  damages,  but  only  such  as  will 
compensate  him  for  the  actual  loss  and  injury  he  may  have  suf- 
fered in  consequence  of  the  acts  of  the  defendant.    Id, 

3.  In  estimating  the  compensatory  damages,  the  jury  may  allow  for 

the  personal  inconvenience,  and  for  sicl^ness  and  bodily  and 
mental  suffering,  which  they  may  find  to  have  been  the  direct 
consequence  of  the  defendant's  act  of  confining  the  plaintiff,  and 
for  tlie  expenses  incurred  by  the  latter  in  having  been  restored  to 
health.    Id, 

4.  If  the  time  of  the  plaintiff,  lost  in  consequence  of  his  arrest  and 

confinement,  had  an  actual  pecuniary  value  to  him,  the  jury  may 
allow  for  the  time  so  lost.    Id. 

5.  If  the  jury  find  that  the  plaintiff  had  an  existing  business  of  value, 

at  the  time  of  his  arrest,  which  was  destroyed  by  the  fact  of  his 
arrest  and  confinement  by  the  defendant,  they  may  allow  for  the 
loss  so  occasioned.    Id, 

6.  But  the  jury  are  not  to  award  damages  for  the  loss  of  mere  possible 

speculative  or  conjectural  gains,  which  it  may  be  supposed  that 
the  plaintiff  might  have  realized  in  tlie  future  but  for  bis  arrest ; 
neither  are  they  to  give  damages  for  any  injury  to  the  plaintiff's 
credit,  or  wounding  of  his  feelings  and  sensibilities,  by  or  in  con- 
sequence of  language  used  or  acts  done  by  the  House  of  Eepre- 
sentatives,  or  its  committees  or  members,  nor  for  any  detention 
or  confinement  of  the  plaintiff  after  he  was  discharged  from  the 
defendant's  custody.    Id, 

7.  In  such  an  action  the  defendant  has  no  legal  recourse  against  the 

United  States  if  he  shall  be  compelled  to  pay  damages.    Id, 
FALSUS  IN  UNO,  FALSUS  IN  OMNIBUS.    See  Evidence,  9. 
FRAUDS,  STATUTE  OF.    See  Statute  of  Frauds. 
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GRAND  JURY.    See  Criminal  Law,  1. 

HABEAS  CORPUS.    See  Contempt  of  Court,  1. 

Upon  an  appeal  from  a  decision  of  a  judge  of  tliis  court,  diactiaiglng 
a  writ  of  habeas  corptUy  and  remanding  tha  prisoner,  the  General 
Term  is  not  confined  to  the  reasons  assigned  hy  the  judge  for  his 
decisoin,  bnt  may  review  the  order  appealed  from  on  its  merits. 
In  the  Matter  of  Richard  H.  JUareh,  32. 

3.  Upon  a  return  of  the  warden  of  the  jail  to  a  writ  of  habeas  carpus^ 
that  he  holds  the  prisoner  by  direction  of  the  marshal,  the  Gene- 
ral Terra  will  look  into  the  order  of  the  court  directhig  the  mar- 
shal to  arrest  and  imprison  the  petitioner.    Id, 

INJUNCTIONS.    Qoe  Lotteries,  2. 

INDICTMENT.    See  Criminal  Law,  1. 

INTEREST.    See  Taxes,  2 ;  Promisscry  Nates,  3. 

JUDGMENTS,  LIENS  OF 
Congress  has  no  power  under  the  Constitution  of  the  United  States 
to  delegate  general  legislative  authority  to  the  local  government 
of  the  District  of  Columbia ;  hence,  as  the  act  of  the  late  legis- 
lative assembly  of  said  District,  making  judgments  obtained  in 
this  court  liens  on  equitable  interest  on  real  estate,  was  an  act  of 
general  legislation,  it  is  inoperative  and  void.  Roach  v.  Van  Ris- 
wick,  171. 

JURISDICTION. 
The  Supreme  Court  of  the  District  of  Columbia,  in  addition  to  other 
powers  not  vested  in  the  circuit  and  district  courts  of  the  United 
States,  possesses  all  the  jurisdiction  and  powers  of  those  courts. 
In  re  attackmentof  George  E,  Spencer,  433. 

LARCENY.    See  Criminal  Law, 

LEGISLATIVE  ASSEMBLY.    See  Judgments,  Liens  of. 

LICENSES. 

1.  The  authorities  of  the  District  of  Columbia  have  power  to  issue 

licenses,  and  to  decide  as  to  the  proper  subject  for  their  opera- 
tion.    Cooper  V.  The  District,  260. 

2.  The  limitation  in  the  organic  act,  sections  130  and  131.  and  section 

3  of  the  act  of  1878,  which  limits  the  rate  of  taxation  in  the  Dis- 
trict to  $1.60  a  hundred,  is  confined  to  taxes  upon  real  and  per- 
sonal property,  and  docs  not  apply  to  taxes  upon  employments  or 
occupations.    Id. 

3.  Where  the  failure  to  take  out  a  license  as  required  by  a  city  or- 

dinance is  made  punishable  by  a  fine  to  be  enforced  by  Imprison- 
ment, the  fact  that  the  latter  portion  of  the  punishment  is  illegal, 
does  not  invalidate  such  parts  of  the  ordinance  as  are  legal.    Id, 

4.  Clause  32  of  section  21  of  the  ordinance  of  the  legislature  of  the 
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District  of  Columbia,  passed  August  23, 1874,  requiring  produce 
dealers  to  obtain  licenses  in  certain  cases,  is  yalid  and  operatiye.  Id* 

LIENS  OF  JUDGMENTS.    See  Judgments^  Liens  of. 

LIMITATIONS  STATUTE  OP.    See  SicUvU  of  LimUaHotu. 

LOTTERIES.    See  Equiiy  Pleading  and  Practice^  4. 

1 .  The  proYisions  of  sections  3029  and  4041,  in  reference  to  fraudulent 

lotteries,  gift  enterprises,  etc.,  are  not  repugnant  to  tlie  Constitu- 
tion of  the  United  States.    Dauphin  v«  Key^  203. 

2.  An  order  of  the  Postmaster  General  in  execution  of  this  law  sus- 

tained, and  an  injunction  against  him  refused.    Id, 

MANDAMUS.    See  Corporations^  4. 
Upon  a  motion  to  quash  an  alternative  writ  of  mandamus,  the  pe- 
tition on  which  it  was  allowed  may  be  considered,  if  it  be  referred 
to  in  such  writ  by  the  words,  ^^  as  by  their  complaint  hath  been 
stated  here."    U.  ^.,  ex  Bel.  Edwards^  y.  McKdden^  162. 

MARSHAL.    See  Subpoena^ 

MEMBERS  OP  CONGRESS,  LIABILITY  OF,  TO  PROCESS. 
A  member  of  Congress  of  the  United  StateR  is  at  all  times  as  liable  to 
service  of  process  as  any  other  individual,  except  that  during  his 
attendance  on  the  sessions  of  Congress,  and  in  going  and  return- 
ing, he  is  privileged  from  arrest  in  any  private  suit  or  action. 
Merrick  Y.  OiddingSj  65. 

MONEY  PAID  INTO  COURT. 

1.  G.,  who  disclaimed  any  interest  in  a  fund  in  his  possession,  filed  a 

bill  of  interpleader  and  paid  the  money  into  court. 
Held^  That  the  money  being  in  the  custody  and  possession  of  the 
court,  though  the  court  may  disapprove  of  the  means  by  which 
the  fund  has  been  accumulated,  it  must  dispose  of  it,  and,  in  doing 
80,  it  will  require  an  honorable  settlement  between  the  claimants. 
Oilmore  v.  DeoUn^  306. 

2.  A  fund  divided,  without  preference,  between  two  assignees,  each 

of  whom  had  contributed  to  its  creation,  and  each  of  whom 
claimed  the  whole  of  it  under  separate  assignments,  both  of  which 
the  court  deemed  to  be  in  contravention  of  law  and  void.    Id, 

MORTGAGES  POR  PURCHASE  MONEY. 
When  personal  property  is  purchased  by  the  husband,  and  at  the  same 
time,  mortgaged  by  him  to  secure  payment  of  the  purchase  money, 
such  mortgage  may  be  executed  by  the  husband  alone,  and  does 
not  require  the  signature  of  his  wife  to  make  it  valid.  The  pro- 
visions  of  sections  797  and  798  R.  S.  D.  C.  do  not  apply  to  such  a 
case.    Twombly  v.  RandaUj  48. 

MOTIONS.    See  Practice,  1,  2,  3,  5. 

MUNICIPALTriES.    See  Toar^,  1,2. 

NEW  TRIAL.    See  Praeticey  1-6. 
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ORPHANS'  COURT.    See  Admmietraiion,  3. 
1.  The  Orphans'  Court  has  the  right  to  acquire  information  by  any  of 
the  instrumentalities  known  to  our  practice,  either  by  depositions, 
jnca  voce  examination  in  open  court,  trial  by  jury,  or  reference  to 
the  auditor.    In  Re  Estate  of  John  Wagner^  395. 

PATENT  LAW. 

1.  The  decision  of  the  Supreme  Court  in  Smith  w.  Goodyear  Denta 

Vulcanite  Co.,  3  Otto,  486,  holding  that  the  Letters-Patent  issued 
to  John  A.  Cummiiigs,  June  7, 1864,  and  reissued  in  March,  1865, 
for  an  improvement  in  artificial  gums  and  palates,  are  valid,  must 
be  regarded  by  this  court  as  a  final  determinatipn,  and  making 
the  said  letters  rett  adjudicaia.  Denial  Company  v.  BrigJUweU^  74. 
lUld^  also^  That  the  use  of  celluloid  in  the  fitting  of  artificial  teeth  is 
not  an  infringement  of  that  patent.    Id. 

2.  The  law  confers  upon  the  Commissioner  of  Patents  the  power  to 

institute  an  inquiry  into  such  allegations  of  public  use  and  sale  as 
would  bar  a  patent ;  and  this  inquiry,  tliough  ex  parte  in  form,  is 
substantially  a  contest  to  be  regulated  and  determined  by  the 
rules  of  evidence ;  hence,  ex  parte  atfidavits  of  those  adverse  in 
interest,  taken  witliout  notice  and  opportunity  to  cross-examine 
are  inadmissible  upon  the  merits.    AUeneck^s  Appeal^  353. 

3.  An  assignment  of  a  patent  is  not  void  because  it  does  not  set  forth 

the  first  names  of  the  assignees  ;  thus  an  assignment  to  '^  Fisk, 
Clark  and  Flagg  "  is  good.  So,  too,  letters-patent  of  the  United 
States  for  an  invention  may  issue  to  assignees  so  designated.  In 
both  cases  the  parties  need  only  to  be  ascertained  by  sufiBcient 
parol  proof.  So,  too,  where  the  subject-matter  of  assignment  is 
designated  as  the  exclusive  right  to  an  invention  described  in  a 
specification  already  prepared  and  executed  by  the  assignor,  the 
means  of  ascertainment  are  furnished  when  this  specification  is 
supplied  as  proof.    Fisk,  Clark  Sr  Flagg  v.  Hollander  Bros,y  365. 

4.  In  like  manner,  where  a  patent  for  an  improvement  describes  the 

thing  to  be  Improved,  as  what  is  ''known  to  the  trade  as  flat 
scarfs,"  such  a  designation  is  in  contemplation  of  law  certain  and 
definite.  What  a  *'dat  scarf,"  as  known  to  the  trade,  actually 
was,  and  what  was  meant  by  '•  the  trade,"  are  matters  to  be 
ascertained  by  proof.    Id. 

6.  However  careful  the  court  will  be  not  to  eillarge  a  claim  for  a 
patent,  it  will  nevertheless  apply  intelligently  and  fairly,  for  the 
purpose  of  asceitaining  its  actual  meaning,  every  part  of  the 
specification  to  which  it  refers ;  and  it  will  consider  as  embodied 
in  the  claim  whatever  by  fair  interpretation  is  drawn  into  it  from 
other  parts.    Id. 

6.  Letters-Patent  No.  222,264  are  declared  to  be  valid,  and  an  alleged 
infringement  of  same,  considered  and  decided  so  to  be  by  the 
court.    Id. 
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PATENT  LAW  {continued^. 

7.  A  Joint  patent  cannot  issue  to  two  where  one  of  them  has  no 

interest  in  the  invention.    BunstdlerY.  Atkinson^  382. 

8.  The  application  for  the  invention  must  be  in  the  name  of  the 

inventor;  but  if  the  invention  has  been  assigned,  the  patent  issues 
to  the  assignee.    Id. 

9.  An  assignment  which  would  entitle  the  assignee,  under  the  statute, 

to  have  the  patent  issue  directly  to  himself,  must  be  a  formal 
assignment  of  a  completed  invention.    Id. 

10.  But  a  court  of  equity  will  regard  that  as  done  which  was  agreed 
to  be  done,  and  will  specifically  enforce  an  agreement  that  f  urtlier 
inventions  shall  be  the  property  of  the  intended  assignee,  by 
requiring  a  party  to  do  everything  necessaiy  to  make  the  agree- 
ment effectual,  viz.,  to  execute  a  formal  assignment  and  to  make 
the  necessary  application  for  the  patent.    Id. 

11.  A  court  of  equity  will  not  aid  an  inventor  to  obtain  a  patent  for 
lilmself  in  direct  violation  of  his  as:reement  transferring  the 
property  in  his  invention.    Id. 

12.  Where  the  invention  Is  a  joint  one,  neither  one  of  tlie  inventors 
can  claim  a  patent  to  himself  alone.    Id. 

PLEADING,    See  Ti-Uitts  and  Trustees. 

1.  Upon  a  general  demurrer,  the  court  is  not  confined  to  the  point 

which  is  expressly  noted  in  the  margin ;  but  if  they  find  that  the 
declaration  is  bad  on  otiier  grounds,  the  demurrer  will  be  sus- 
tained.   Bines  \.  The  District^  141. 

2.  A  demurrer  to  plaintifi*  ^s  plea,  which,  among  other  things,  alleges 

that  the  property  of  decedent  was  administered,  does  not  conclude 
the  plaintiff  as  to  the  question  what  amounts  in  law  to  adminis- 
tering.    Wilson  V.  Ames^  278. 

PLEAS,  IN  EQUITY.    See  Equity  Pleading  and  Practice^  2. 

PRACTICE.    See  AUachment,  1 ;  Rules  of  Court,  1-3  ;  BUls  of  Exception^ 
1-3 ;  Criminal  Law,  3  ;  Habeas  Corpus. 

1.  Where  the  justice  who  tries  a  cause  entertains  a  motion  on  his  min- 

utes for  a  new  trial,  on  the  ground  of  insufi3cient  evidence  and 
excessive  damages,  such  motion  must  be  decided  before  a  case  can 
be  settled  for  an  appeal  to  the  General  Term.  Sinclair  v.  Rail- 
road Company,  13. 

2.  A  motion  for  a  new  trial  on  the  ground  that  tlie  verdict  is  not  sup- 

ported by  sufficient  evidence,  is  addressed  to  the  discretion  of  the 
court,  and  the  verdict  will  not  be  disturbed  wlien  it  is  based  upon 
any  considerable  amount  of  testimony.  A  conflict  in  the  evidence 
'  will  not  justify  a  new  trial.    Id. 

3.  When,  in  the  opinion  of  the  justice  who  tries  a  cause,  the  damages 

are  clearly  excessive,  and  where  the  right  of  the  plaintiff  to  re- 
cover something  is  established  by  ample  testimony,  the  court  may 
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PRACTICE  (eotUinued^. 

properly  require  a  remiHUur  of  the  verdict  to  a  fair  and  reasonable 
aiDoant,  or  in  default  thereof  to  grant  a  new  trial.  Id. 
4,  A  motion  for  a  new  trial  upon  a  bill  of  exceptions  is  eqidvalent  to 
a  writ  of  error,  and  the  (General  Term  will  only  looic  at  the  matter 
of  law  it  raises.  On  a  motion  for  a  new  trial  upon  a  case  stated 
the  court  will  consider  the  whole  case,  and  may  refuse  a  new 
trial  where  the  verdict  is  right,  even  if  the  court  helow  erred 
in  point  of  law.  McPharMon  v.  Cox^  23. 
6.  It  is  irregular  to  bring  a  cause  to  the  Greneral  Term  on  a  bill  of  ex- 
ceptions and  a  separate  case  embracing  all  the  evidence.  When 
there  is  an  appeal  from  an  order  overruling  a  motion  for  a  new 
trial  on  the  ground  of  insuflQclent  evidence  or  excessive  damages, 
a  case  may  then  be  made,  and  in  order  to  obtain  the  ruling  of  this 
court  upon  a  question  of  law,  the  exceptions  should  be  embodied 
in  the  case.     O'Ntdl  v.  The  District^  68. 

PRAYER  FOR  PROCESS  IN  EQUITY  BIIXS.    See  Equity  Pleading 
and  Practice,  6,  7. 

PRINCIPAL  AND  AGENT.  See  Bona  Fide  Pwrchasert,  1,  2. 
Real  estate  brokers  employed  to  exchange  property  are  not  entitled 
to  commissions  from  both  parties,  and  where  they  have  received 
compensation  from  one  party,  they  cannot  recover  from  the  de- 
fendant, who  employed  them,  and  who  was  the  other  party  to  the 
excliange.    Bates  et  aL  v.  Copeland,  51. 

PRIVILEGED   COMMUNICATIONS.     See   Confidential  CommunieO' 
tione  of  Clients  to  Attorneys, 

PROCESS,  SERVICE  OF.    See  Subpana. 

PRODUCE  DEALERS.    See  Licenses,  4. 

PROMISSORY  NOTES.    See  Rules  of  Practice,  4;  Evidence,  10. 

1.  Where  the  holder  and  indorser  of  a  promissory  note  resides  in  the 

city,  proof  that  notice  of  protest  was  deposited  in  the  post  office, 
addressed  to  the  indorser  at  his  place  of  business,  is  not  sufficient 
to  fix  the  liability  of  the  indorser.    Morton  v.  Cammack,  22. 

2.  In  cities  where  the  letter  carrier  system  prevails,  it  may  he  sufficient 

to  serve  such  notice  through  the  post  office,  but  in  such  case  the 
residence  or  place  of  business  of  the  indorser  must  be  proven  to 
be  within  the  limits  of  the  carrier  system,  and  that  he  is  accus- 
tomed to  receive  his  letters  through  that  means.    Id, 

3.  Payments  of  interest  and  of  part  of  the  principal  of  a  promissory 

note,  and  which  were  indorsed  thereon  by  one  of  the  Joint  makers 
before  the  said  note  was  barred  by  the  Statute  of  Limitations,  do 
not  deprive  the  other  joint  maker  of  his  defence  under  the  statute 
where  the  latter  had  no  knowledge  of  such  payments  and  had  not 
assented  thereto.    MiUerv.  Miller,  100. 

4.  A  purchaser  of  promissory  notes  executed  to  trustees  and  endorsed 
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PROMISSORY  NOTES  (cwUinued). 

by  them  as  such,  is  affected  with  notice  of  the  trust,  and  must  see 
to  the  proper  application  of  the  purchase-money.  Jackson  y. 
Davia,  334. 

PROTEST,  NOTICE  OP.    See  Promiasary  NoUs,  1,  2. 

PURCHASE  MONEY  MORTGAGES.  SeeMmigagesfwr  PurcTuue Money. 

RECEIVERS.    See  Trusts  and  Trustees. 

REMITTITUR.    See  Practice,  3. 

RESTRAINT  OF  TRADE.    See  Taxes,  2. 

REVISED  STATUTES,  CONSTRUCTION  OF,     See  Consirwaum  of 
Bevised  Statutes. 

REVISED  STATUTES  OF  THE  DISTRICT  OP  COLUMBIA. 

The  following,  among  others,  referred  to,  commented  on  or  explained. 
Section  130.    See  Licenses,  2. 

131.  Licenses,  2. 

175.  Tax  Sales. 

182.  Attachment. 

797.  Mortgages  for  Purchase  Money. 

798.  Do.  do.  do. 
877.           Subpcena. 

974.  Administraiion. 

975.  Do. 

976.  Do. 

REVISED  STATUTES  OP  THE  UNITED  STATES. 
The  following,  among  others,  referred  to,  commented  on  or  explained: 
Section  3029.    See  Lotteries,  1. 
4041.  Do. 

RULES  OP  COURT.    See  Equity  Pleading  and  Practice,  3. 

1.  This  court  has  authority  by  the  act  of  Congress  under  which  it  is 

organized,  to  prescribe  rules  of  practice,  and  the  73d  rule,  requir- 
ing certain  pleas  to  be  verified  by  affidavit,  is  not  unconstitutional. 
Bank  v.  Hitz,  198. 

2.  The  rule  docs  not  require  that  all  the  evidence  of  the  case  shall  be 

incorporated  as  the  affidavit ;  it  is  enough  that  the  grounds  or 
foundation  of  the  defence  are  so  sufficiently  shown  as  to  impress 
the  court  with  the  fact  that  if  the  allegations  are  true  the  party 
has  a  defence,  and  an  affidavit  which  refers  to  the  facts  set  forth 
in  the  plea,  and  makes  oath  to  the  same,  is  a  sufficient  compliance 
with  the  rule.    Id. 

3.  Such  an  affidavit  may  be  made  by  an  agent  or  attorney,  and  where 

so  made,  may  be  upon  information  and  l)elief .    Id. 

4.  Where  tiie  maker  and  indorser  of  promissory  notes  are  sued  upon 

a  declaration  containing  the  money  counts  only  (tlie  notes  being 
annexed),  and  a  discontinuance  is  entered  as  to  indorser,  the 
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RULES  OF  COURT  {continued). 

affidavit  filed  at  the  time  of  bringing  the  suit,  applies  to  the  decla- 
ration so  amended,  and  unless  the  pleas  are  verified,  the  plaintiff' 
is  entitled  to  payment  under  Rule  73.    Kennedy  v.  Barker^  340. 
5.  The  affidavit  of  plaintiff's  cause  of  action,  though  iDartificially 
drawn,  if  in  substantial  compliance  with  the  rule,  will  be  sus- 
tained.   Id. 
SERGEAKT-AT-ARMS,  HOUSE  OF  REPRESENTATIVES.      See 
FeUse  Imprisonment^  1-7. 

SERVICE  OF  PROCESS.    See  Process,  Service  of. 

SEVENTY-THIRD  RULE  OP  COURT.    See  Rules  of  Practice;  Rules 
of  Courts  1-5, 

SIDEWALKS,  USE  OF.    See  Street  Obstructions,  1-2. 

STATUTE  OF  FRAUDS. 
A  verbal  contract  by  which  a  client  agrees  to  sell  the  property  if 
recovered,  and  out  of  the  proceeds  to  pay  his  attorney  a  stipulated 
fee,  is  not  void  under  the  Statute  of  Frauds,  as  it  may  be  per- 
formed within  a  year.    McPherson  v.  Cox,  23. 

STATUTE  OF  LIMITATIONS.     See  Promissory  Notes,  3. 

G.  and  W.  held,  as  tenants  in  common,  certain  real  estate  in  this 
District ;  W.  died,  and  his  interest  descended  to  his  heirs.  For  a 
series  of  years  G.,  and  afterwards  his  personal  representatives, 
paid  the  taxes  on  the  moiety  which  descended  to  the  heirs  of  W. 
On  a  bill  filed  for  a  partition  or  sale  of  this  property,  it  was 

Held,  That  the  Statute  of  Limitations  might  be  pleaded  to  the  claim  of 
G.^s  representatives  to  be  reimbursed  from  the  fund  for  the  taxes 
paid  by  them  and  their  testator,  G.,  on  W.'s  moiety  of  the  estate. 
Sturgis  v.  HoUiday,  385. 

STREET  OBSTRUCTIONS. 

1.  Under  the  act  of  Congress  of  1848,  and  the  ordinance  of  1862,  of 

the  city  of  Washington,  prohibiting  the  occupation  of  the  streets 
of  the  city  for  private  purposes,  anything  in  the  shape  of  an 
obstruction,  which  is  intended  to  remain  permanently  upon  a 
part  of  the  street,  and  to  be  used  by  the  owner  exclusively  for 
private  purposes,  comes  within  the  inhibition  of  the  law.  District 
v.  Monroe,  348. 

2.  This  inhibition,  however,  is  not  to  be  considered  as  interfering 

with  the  mere  temporary  use  of  the  sidewalk  by  business  men  in 
the  transaction  of  their  legitimate  business,  in  the  display  of 
their  goods,  wares  and  merchandise  in  front  of  their  stores. 
These  being  put  upon  the  street  temporarily,  and  intended  for 
removal,  are  licensed  obstructions  under  the  act  of  1856.    Id. 

SUBPCENA. 
1.  An  affidavit  in  support  of  a  motion  for  an  attachment  against  a 
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SUBPiENA  (continued). 

party  who  has  been  subpoenaed  as  a  witness  but  who  has  failed 
to  attend,  ought  to  state  that  he  is  a  material  witness,  otherwise 
the  attachment  should  not  issue.  In  Be  Attachment  of  George  E. 
Spencer^  433. 

2.  In  order  that  a  witness  shall  be  broujscht  Into  contempt  for  disobey- 

ing a  subpcena,  it  is  necessary  that  there  should  have  been  a  valid 
subpoena,  and  in  addition  a  valid  service  of  it.    Id, 

3.  The  process  of  subpoena  and  the  process  of  execution  at  the  instance 

of  the  United  States  may  run  from  this  District  into  any  of  the 
districts  of  the  United  States.    Id, 

4.  The  provisions  of  section  877  of  the  Revised  Statutes  of  the  United 

States  in  regard  to  the  form  of  subpoena  are  applicable  to  this 
court,  and  are  mandatory;  a  subpoena,  therefore,  which  does 
not  comply  with  the  form  prescribed  by  the  statute  is  void.    Id. 

5.  The  service  of  the  process  of  subpoena  issuing  out  of  this  court  must 

be  by  the  marshal  of  the  district  to  whom  it  is  directed,  or  some 
one  previously  designated  by  the  court ;  the  act  of  the  deputy 
marshal  in  serving  it  is  to  be  considered,  under  the  law  permitting 
the  marshal  to  appoint  deputies,  the  act  of  the  marshal,  and  the 
latter  must  sign  the  return.    Id. 

6.  An  admission  by  a  party,  of  the  service  of  a  subpoena  upon  him  by 

a  person  shown  not  to  have  authority  to  serve  the  same,  is  not 
an  admission  of  the  validity  of  the  service.    Id. 

7.  Service  of  a  subpoena  issuing  out  of  a  United  iStates  court  must  be 

in  conformity  with  the  laws  of  the  United  States  and  not  with 
those  of  the  State  in  which  it  is  served.    Id. 

SUPREME   COURT    OF    THE    DISTRICT   OP  COLUMBIA.    See 
Jurisdiction. 

TAXES.    See  Licenses^  1-4. 

1.  Where  a  tax  is  Imposed  by  a  municipality  endowed  with  discretion 

on  the  subject,  the  courts  will  not  hold  it  unreasonable  simply 
because  they  think  it  unwise.     Cooper  v.  The  District,  250. 

2.  Nor  because  it  is  in  restraint  of  trade,  where  the  power  to  impose 

it  is  granted.    Id. 

3.  Where  a  party  pays  a  tax  with  a  full  knowledge  that  it  is  illegal, 

without  any  attempt  on  the  part  of  the  municipal  autliorities  to 
enforce  its  collection,  aside  from  making  the  assessment,  such 
payment  must  be  deemed  voluntary  and  the  money  cannot  be 
recovered  back,  unless  requii^ed  by  act  of  Congress ;  and  the  fact 
that  the  party,  at  the  time  of  making  the  payment,  serves  a  writ- 
ten protest,  does  not  make  the  payment  involuntary.  Georgetown 
College  v.  The  District^  43. 

4.  Where  Congress  passed  an  act  to  refund  the  amount  of  a  tax  which 

was  paid  voluntarily,  and  says  nothing  about  interest,  the  party 
is  not  entitled  to  demand  interest.    Id. 
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TAXES,  SPECIAL  ASSESSMENT.    See  Board  of  Public  Works,  1. 
TAX  SALES. 

1.  Section  176,  R.  S.  D.  C,  requiring  the  collector  to  report  all  tax 

sales  to  the  recorder  of  deeds,  is  not  superseded  by  the  act  of  the 
legislative  assembly  of  August  23, 1871.    King  v.  The  Didrid,  36. 

2.  The  District  of  Columbia  is  estopped  from  enforcing  a  tax  sale 

where  there  has  been  a  failure  to  report  such  sale  to  the  recorder 
of  deeds,  as  against  one  who  subsequently  piu^hased  the  land  for 
the  full  value  thereof  and  without  any  notice  of  the  sale.    Id. 

3.  The  mere  filing  of  such  report  in  the  office  of  the  comptroller  is 

not  constructive  notice  to  a  bona  fide  purchaser.    Id, 
TRUSTS    AND   TRUSTEES.    See  Bona  Fide  Farchasera;    Trustee's 
Sides;  Wills,  2. 

1.  An  averment  by  a  trustee,  appointed  under  a  decree  of  court  which 

required  him  to  give  bond,  that  he  had  accepted  said  appoint- 
ment, complied  with  Its  terms,  and  duly  qualified  as  trustee,  is  a 
sufficient  averment,  in  a  suit  brought  by  such  trustee  as  to  his 
having  given  bond  and  properly  qualified  under  the  decree.  Olenn 
V.  Busey,  454. 

2.  Where  a  Virginia  corporation  conveys  by  deed  to  trustees  all  its 

property  for  the  benefit  of  Its  creditors,  and  among  its  assets  are 
uncalled  for  and  unpaid  subscriptions  for  stock,  and  In  a  pro- 
ceeding In  chancery  a  trustee  is  by  decree  substituted  in  the  place 
and  stead  of  the  trustees  named  in  the  deed ;  and  by  the  same 
decree  an  assessment  and  call  is  made  upon  the  unpaid  subscrip- 
tions for  stock  to  pay  debts  of  the  corporation,  and  the  substituted 
trustee  is  authorized  and  directed  to  collect  and  receive  the  said 
call  and  assessment,  and  to  take  such  prompt  steps  to  that  end, 
by  suit  or  otherwise,  aud  In  such  Jurisdiction,  as  he  may  be 
advised : 
Hdd,  That  such  substituted  trustee  sues  as  trustee  under  said  trust  and 
not  as  receiver. 

3.  That  said  substituted  trustee  can  sue  in  his  own  name  in  the  Dis- 

trict of  Columbia. 

4.  That  apart  from  the  express  authority  given  by  the  decree,  the  said 

substituted  trustee,  being  appointed  under  the  laws  of  Virginia,  is 
empowered  under  the  statute  of  that  State  to  maintain  the  action. 
6.  That  no  conveyance  is  necessary  from  the  original  trustees  to  the 
substituted  trustee.    Id, 

TRUSTEE'S  SALES. 

1.  A  sale  under  a  deed  of  trust,  given  to  secure  the  payment  of  a 

debt,  will  be  set  aside  where  all  of  the  trustees  are  not  present  at 
the  sale.    Black  v.  Smiik,  338. 

2.  Nor  can  the  absent  trustees,  with  no  Information  as  to  the  state  of 

aflalrs  at  the  sale,  ratify  the  act  of  his  co-trustee  in  selling  the 
property ;  whether  he  could  do  so  even  upon  full  information  as 
to  all  the  facts,  qucere.    Id, 


Index.  487 

ULTRA  VIRES.    See  Carporaiions^  1. 
VOLUNTARY  PAYMENTS.    See  Taxes,  1. 
WHARVES.    See  EaaemeniSy  3,  4. 

WILLS. 

1.  Where  a  testator,  alter  executing  his  will,  changes  the  legal  seizen 

by  conveying  away  the  fee  simple,  the  will  is  thereby  revoked, 
upon  the  implication  of  law  that  the  testator  has  changed  his 
intention.    Howctrdy.  Carusiy  260. 

2.  A  deed  of  trust  to  one  to  manage  the  property  for  the  use  and 

benefit  of  the  grantor,  during  his  life,  and  upon  his  death,  to  con- 
vey to  such  person  or  persons  as  the  grantor  may,  by  his  last  will 
and  testament,  or  other  paper  writing  duly  executed,  designate 
and  direct,  refers  to  a  designation  to  be  made  in  the  future  and 
cannot  be  made  to  refer  to  a  paper,  executed  previously  to  the 
deed,  in  which  the  grantor  had  already  designated  certain  per- 
sons as  takers  of  the  property.  On  the  failure,  therefore,  to  make 
such  designation,  after  the  execution  of  the  trust,  the  title  is  left 
in  the  trustee  for  the  benefit  of  the  heirs  general  of  the  grantor. 
Id. 

WITNESSES.    See  Evidence,  2,  9 ;  Subpcena. 
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